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COERIGENDA. 

Pp.  82  and  93,  for  "  Shatt"  read  "  G.  Shaw." 
106,  line  3  from  bottom,  fop  "  WeeA's"  read  "  Wicks."* 
1 1 1.  The  reference  to  Jones  v.  EUis  should  be  2  Fl  ^  J,  265,  and  for    **  note  (g)" 

read  "note  (A)." 
115,  in  head  note,  line  13,  for  "  overruling**  read  "  reversinff.** 
280,  in  head  note,  last  line,  for  "  legislative"  read  "legislative.** 
512,  line  3  from  bottom,  for  "  different  property"  read  "  different  kinds  of  property." 
532.  In  the  head  note  to  Knowlden  v.  The  Queen,  the  direction  of  the  SoUcitor 

Grenend  was  only  given  to  prosecute  the  fourth  defendant 
573,  for  "  S,  W.  Bawen^*  read  "  /  JT.  Bawen^ 

746,  note  (6),  add  "in  error,  b  H.  ^  N,  719.'* 

747,  note  (<0,  for  "8  CZ.  #  i?'.  896"  read  "6  CT.  # F.  894.** 

886,  line  8,  after  "  indosed**  insert  a  comma. 

887,  line  14,  for  "  GraveUjf'  read  "  Gratjdey," 


In  vol.  3,  p.  28,  line  7,  for  "  Mellor  J.'*  read  "  CnmpUm  J.'* 

In  the  he^  note  to  Boulding  v.  Tylers  yoL  3,  p.  472,  for  "  does  not  recover^'  read 

"  recovers.** 
In  the  Table  of  Cases  to  vol.  4,  Hudson  v.  MacRae,  p.  585,  waa  accidentally 

omitted. 
In  The  Sheffield  United  Gas  Light  Company,  appellants.   The  Overseers  of 

Sheffield,  respondents,  voL  4,  p.  144,  West  wha  with  Maule,  for  the  respondents. 


CASES 

ARGUED  AND  DETERMINED 


1864. 


THE  QUEEN'S  BENCH, 


HILARY   VACATION, 


XXVII.  VICTORIA. 


Bennison  against  Cartwright. 


Trespass  for  breaking  and  entering  the  plamtifTs  garden*  The  de^ 
fendant  justified  tinder  two  pleas,  Tiz.,  the  enjoyment  as  of  right  and 
without  intemiption  of  a  way  over  the  garden  for  twenty  years  and 
forty  years  respectively  before  the  suit  At  the  trial  it  appeared  that 
the  plaintiff  was  tenant  to  H\  L.  of  the  garden,  and  the  defendant  was 
owner  of  premises  comprising  a  cottage  and  yard,  which  had  formerly 
been  part  of  the  estates  of  the  L,  family,  with  a  privy  in  the  yard 
abutting  upon  the  garden,  which  privy  had  stood  there  for  sixty  yean. 
J.  L.,  who  died  in  1811,  was  owner  of  the  garden  and  the  premises 
belonging  to  the  defendant,  and  demised  certain  of  his  estates,  including 
those  premises,  to  H.  L.  in  trust  to  sell.  H.  L.  sold  various  lots,  and  in 
1812  W,  became  the  purchaser  of  a  lot  which  included  those  premises. 
In  1821  W.  built  the  cottage,  and  on  his  death  in  1849  the  premises 
devolved  to  the  defendant  in  right  of  his  wife,  who  was  heiress  of  fV. 
In  1823  8.  became  tenant  of  the  garden,  and  continued  so  until  1837. 
In  1830  he  walled  up  stones  against  the  opening  of  the  privy  into  the 
garden,  and  W,  knocked  them  down.  8.  complained  of  tnat  act  to  H. 
A,  who  went  with  his  affent  to  look  at  the  place,  and  met  there  8.  and 
W.  Declarations  of  W.  and  H.  L,  on  that  occasion  were  admitted  in 
c\idence  after  objection  by  the  plaintiff.  A  low  wall  was  accordingly 
built  roxmd  and  a  loose  flagstone  put  at  the  top  so  as  to  form  a  cesspool, 
and  the  privj  was  clean^  out  through  the  garden  imtil  about  1852. 
Under  the  will  of  J,  L.  the  garden  came  to  W»  L.  on  his  attaining  the  sl^ 
of  twenty-one  years,  in  1817.  After  the  declarations  were  siven  in  evi- 
dence, it  appeared  that  H.  L.  was  trustee  of  W.  L.  during  his  minority, 
and  subsequently  by  bis  request  received  his  rents.  In  October,  1861, 
the  tenant  of  the  garden,  by  direction  of  W,  X.,  built  a  wall  to  prevent 
the  defendant  going  through  it  A  correspondence  between  the  attor- 
neys for  the  defendant  and  W,  L„  in  which  there  was  a  negotiation  as 
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February  2n^ 

Bight  of  way  ^ 
InUrruptum. 
Aequie3<'ence. 

c,  71.  *.  4. 
Evidence. 
Declarations, 
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1864. 
Beknison 

V. 

Cartwriqht. 


to  a  reference  of  tlie  matter  to  arbitration,  began  on  the  28th  Decem- 
ber of  that  year,  and  continued  until  the  13th  February,  1862.  The 
trespass  for  which  the  action  was  brought  was  committed  on  the  3rd 
February,  1863 ;  and  the  writ  issued  on  the  following  day.  The  Judge 
left  to  the  jury  the  question  whether  the  defendant  had  submitted  to  or 
acquiesced  in  the  interruption  for  one  year  vrithin  the  meaning  of  stat. 
2  &  3  W.  4.  c.  71.  8.  4.,  and  they  said  that  he  had  not,  and  found  for 
him  on  both  pleas.     Held,  per  Crompton,  Blackburn  and  MeUor  JJ., 

1.  That  the  question  was  properly  left  to  the  jury,  as  an  interruption 
might  be  shewn  to  have  been  not  submitted  to  or  acquiesced  in  M'ithin 
the  meaning  of  stat.  2  &  3  W.  4.  c.  71.  s.  4.,  though  no  suit  or  action 
had  been  brought. 

2.  That  the  declaration  of  W.  was  admissible  as  explanatory  of  acts 
about  to  be  done  by  him,  shewing  the  nature  of  the  enjoyment  of  the 
way. 

3.  Semble,  per  Crompton  and  Blackburn  JJ.,  that  even  taking  H.  L. 
as  a  stranger  to  the  estate  at  tlie  time  of  the  conversation  between  him 
and  S.  and  W.,  his  declaration  was  admissible  as  part  of  the  conversation. 


WRIT  issued  4th  February,  1863. 

The  first  count  of  the  declaration  stated  that  the 
defendant  broke  and  entered  a  garden  of  the  plaintiflF 
abutting  on  the  east  side  thereof  on  a  yard  of  the  defen- 
dant, and  broke  a  hole  in  the  door  of  the  garden,  being 
the  plaintiflf's  door,  and  trampled  on  the  garden,  and 
threw  and  placed  bricks,  mortar  and  rubbish  in  it. 

The  second  count  stated  that  the  defendant  broke 
down  and  destroyed  a  part  of  the  wall  of  the  plaintiff, 
being  the  wall  at  the  west  side  of  the  defendant's  yard 
and  on  the  east  side  of  the  plaintiff's  garden. 

Pleas.  First.  Not  guilty.  Second.  That  the  garden, 
door  and  wall  were  not  the  garden,  door  and  wall  of  the 
plaintiff.  Third.  That  one  John  Green  was  possessed  of 
a  cottage  and  yard  with  a  privy  standing  and  being  upon 
the  yard  and  adjoining  to  and  abutting  upon  the  garden 
of  the  plaintiff,  and  that  the  occupiers  of  the  cottage, 
yard  and  privy  for  twenty  years  before  this  suit  enjoyed 
as  of  right  and  without  interruption  the  privilege  of 
going  from  a  certain  public  highway  over  the  garden  of 
the  plaintiff  to  the  privy  and  from  the  privy  over  the 
garden  to  the  public  highway,  at  all  reasonable  and 
proper  times  in  that  behalf,  for  the  purpose  of  removing 
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and  carrying  away  from  the  privy  the  soil  and  refuse  1864. 
from  time  to  time  therein  made  and  collected,  for  the  Bbsnison 
more  convenient  occupation  of  the  cottage,  yard  and  cabtwbioht. 
privy,  justifying  the  trespasses  by  the  defendant  as  the 
servant  of  Green  and  by  his  command  in  the  exercise  of 
the  said  privilege.  The  fourth  plea  repeated  the  allega- 
tions in  the  third,  substituting  forty  for  twenty  years. 
The  fifth  plea  justified  in  the  exercise  of  a  right  similar 
to  that  in  the  third  plea  granted  in  a  conveyance  of  the 
cottage,  yard  and  privy  by  Gabriel  Fielding  and  Sir 
Henry  Lawson,  who  were  seised  in  fee  of  the  garden  and 
also  of  the  cottage,  yard  and  privy,  to  Thomas  Walton 
in  fee,  which  estate  of  Thomas  Walton  vested  in  the  wife 
of  the  defendant.  The  sixth  plea  justified  in  the  exercise 
of  a  similar  right  as  a  right  of  necessity  under  the  con- 
Teyance  mentioned  in  the  fifth  plea. 

Replications.  First.  Issue  on  all  the  pleas.  Second. 
To  the  third  plea :  that  before  the  commencement  of 
the  period  of  twenty  years  in  that  plea  mentioned,  one 
Spedding,  then  being  tenant  for  a  term  of  years  of  the 
garden,  gave  licence  to  one  Thomas  Walton^  then  being 
the  occupier  of  the  cottage,  yard  and  privy,  to  enjoy 
and  exercise  the  said  privilege ;  and  the  exercise  of  the 
said  privilege  commenced  before  the  beginning  of  the 
period  of  twenty  years  under  and  by  virtue  of  the  licence 
and  not  otherwise;  and  that  the  enjoyment  of  the 
privilege  continued  from  its  commencement  until  and 
daring  the  twenty  years  without  any  other  title  to  or 
justification  for  the  exercise  of  the  same  than  the  licence 
so  granted.  Third.  To  the  third  plea :  that  the  enjoy- 
ment of  the  privilege  commenced  before  the  beginning 
of  the  period  of  twenty  years  in  that  plea  mentioned, 
and  that  before  and  at  the  time  of  the  commencement 
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1864.  of  the  enjoyment  of  the  privilege,  and  from  thence  until 
Bekkison  ^^^  during  part  of  the  said  period  of  twenty  years,  the 
Cahtwrioht.  &^^6"  w^  ^^  *^^  poi^ession  of  one  Spedding  88  tenant 
thereof  for  years  to  a  certain  other  person  being  his 
landlord,  the  reversion  thereof  then  belonging  to  the 
said  landlord  in  fee ;  and  that  at  the  time  of  the  com- 
mencement of  the  enjoyment  of  the  privilege,  and  from 
thence  until  and  during  the  said  part  of  the  said  period 
of  twenty  years,  the  same  was  so  enjoyed  without  the 
knowledge  or  consent  of  the  said  reversioner,  and  with- 
out any  grant  of  the  privilege  from  the  said  reversioner 
or  from  any  prior  owner  of  the  fee  of  the  garden.  The 
fourth  replication  to  the  third  plea  was  the  same  as  the 
third  replication,  except  that  it  stated  that  the  garden 
was  in  the  possession  of  Spedding,  first,  as  tenant  for 
years  to  Sir  Henry  Lawson,  who  was  seised  as  of  fee  of 
the  reversion  of  and  in  the  garden  and  who  died  so 
seised  before  the  commencement  of  the  twenty  years, 
and  after  his  death  as  tenant  of  the  garden  to  Sir 
William  LawsoUy  who  was  seised  of  the  said  reversion  in 
fee  simple  from  the  time  of  the  death  of  Sir  Henry 
Lawson  to  the  end  of  the  tenancy  of  Spedding ;  and  that, 
at  the  time  of  the  commencement  of  the  enjoyment  of 
the  privilege  until  and  during  the  said  part  of  the  period 
of  twenty  years  which  elapsed  during  the  tenancy  of 
Spedding,  the  same  was  so  enjoyed  without  the  consent 
or  knowledge  of  Sir  Henry  while  he  was  reversioner,  or 
of  Sir  William  when  he  was  reversioner,  and  without  any 
grant  of  the  privilege  by  any  person  having  title  to  grant 
the  same.     Fifth.  New  assignment 

The  defendant  in  his  rejoinder  joined  issue  on  the 
second,  third  and  fourth  replications  to  the  third  plea. 

There  were  pleadings  to  the  new  assignment,  but  it  is 
unnecessary  to  set  them  out,  as  on  the  trial  the  jury 
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were  discharged  from  finding  any  verdict  under  the  new        1864. 

assignment.  — z 

At  the  trial,  before  Blackburn  J.,  at  the  Yorkshire 
Summer  Assizes  in  1863,  the  trespasses  for  which  the 
action  was  brought  were  admitted.  It  appeared  that  the 
plaintiff  was  tenant  to  Sir  William  Lawson,  Bart.,  of  an 
inn  called  The  Angel  Inn,  on  one  side  of  the  street  or  high* 
way  in  the  Tillage  of  Catterick  in  the  North  Biding,  and 
a  garden  opposite  to  it  on  the  other  side.  The  defendant 
was  owner  of  premises  comprising  a  cottage  and  yard 
which  had  been  formerly  part  of  the  Lawson  estates, 
with  a  privy  in  the  yard  abutting  upon  the  garden 
of  the  plaintiff:  this  privy  had  stood  there  for  sixty 
years.  At  the  beginning  of  that  period,  the  garden 
was  waste  ground;  it  was  first  held  with  The  Angel 
lan^  about  the  year  1811,  as  a  coal  yard,  and  between 
thirty  and  forty  years  ago  it  was  converted  into  a 
garden,  when  a  wall  was  built  between  it  and  the 
road.  The  wall  had  a  door  in  it  opening  into  the 
road.  Sir  John  Lawson,  Bart.,  who  died  in  1811, 
was  lord  of  the  manor  of  Catterick,  and  owner  of 
extensive  property  including  The  Angel  Inn  and  garden 
as  well  as  the  premises  belonging  to  the  defendant. 
He  devised  certain  parts  of  his  ^estates,  including 
those  premises,  to  Sir  Henry  Lawson,  Bart.,  who  suc- 
ceeded him  in  the  baronetcy  and  in  the  settled  estates, 
in  trust  to  sell.  In  pursuance  of  those  trusts  Sir  Henry 
Lawson  sold  various  lots,  and  Thomas  Walton  became 
a  purchaser  of  a  lot  which  included  the  site  of  the 
cottage  in  question,  and  the  yard  and  privy.  The  deed 
of  conveyance,  which  was  dated  the  22nd  September, 
1812,  did  not  give  to  the  purchaser  any  right  of  way 
through  the.  garden.  In  1821  Walton  built  the  cottage 
in   question   occupied   by  John    Green,     Walton    died 
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1864.       in  1849,  and  the  premises  purchased  by  him  from  Sir 
Bennisoh      Henry  Lnwson  devolved  on  the  defendant  in  right  of 
his  wife  who  was  heiress  of  Walton. 

There  was  evidence  that  before  1812  the  tenants  of 
the  premises  purchased  by  the  defendant  cleaned  out  the 
privy,  by  leading  the  soil  over  the  yard  and  garden  and 
so  into  the  road,  and  after  the  wall  was  built  taking  it 
through  the  door,  obtaining  the  key  of  the  door  when  it 
was  locked  from  the  tenant  of  Tlie  Angel  Inn. 

In  Matfy  1823,  Spedding  became  tenant  of  The  Angel 
Inn  and  garden,  and  continued  tenant  until  May,  1857. 
In  1830,  be  walled  up  stones  against  the  opening  of  the 
privy  into  the  garden  and  Mrs.  Walton  knocked  them 
down.  Mrs.  Spedding  complained  of  that  act  to  Sir 
Henry  Latoson,  and  at  her  request  he  went  with  Douth- 
waite,  his  agent,  to  look  at  the  place,  and  met  there  Mrs. 
Spedding  and  Mr.  and  Mrs.  Walton.  A  witness,  who 
bad  occupied  the  cottage  for  thirty-five  years,  who  was 
present  on  that  occasion,  was  asked  by  the  counsel  for 
the  defendant  as  to  what  Mrs.  Walton  and  Sir  Henry 
Lawson  then  said.  This  evidence  was  objected  to  by 
the  counsel  for  the  plaintiff,  but  the  learned  Judge 
held  that  it  was  relevant  to  the  question  whether  the 
user  of  the  way  in  question  was  of  right,  and  therefore 
waft  admissible.  The  evidence  was  as  follows.  Mrs. 
Walton  said  to  Sir  Henry  Lawson,  "Is  not  this  my 
right  for  the  privy  to  be  cleaned  out?^^  Sir  Henry 
Lawson  said  to  Dauthwaite,  "1  do  not  see  how  it  can 
be  cleaned  out  any  other  way  than  it  has  been." 
Douthwaite  said,  "  I  think  something  better  than  this 
can  be  done  \  there  should  be  a  wall  built  roimd  to  keep 
the  soil  in  and  prevent  it  oozing  into  the  garden."  Sir 
Henry  Lawson  then  said  to  Mrs.  Walton,  "  You  must  con- 
tinue  to  clean  the  privy  out  the  same  way  through  the 
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garden/'  The  witness  was  cross-examined  by  the  counsel  1864. 
for  the  plaintiff,  who  contended  that  he  did  not  thereby 
waive  his  objection  to  the  admissibility  of  the  evidence. 
A  low  wall  of  about  one  foot  high  was  accordingly  built 
round,  and  a  loose  flagstone  was  put  at  the  top  so  as  to 
form  a  cesspool.  And  the  privy  was  afterwards  cleaned 
out  through  the  garden  as  long  as  the  witness  remained 
tenant,  that  is  until  about  1852. 

Under  the  will  of  Sir  John  Lawson,  The  Angel  Inn 
and  garden  devolved  upon  Sir  WilUam  Lawspn,  on  his 
attaining  the  age  of  twenty-one  years,  in  1817.  After 
the  above  conversation  had  been  given  in  evidence.  Sir 
WilUam  Lawson  was  called  as  a  witness  for  the  plaintiff, 
and  proved  that  Sir  Henry  Lawson,  who  was  his  trustee 
and  during  his  minority  received  the  rents  and  had  the 
general  management  of  the  property  devised  to  him, 
continued  by  his  request  to  receive  them  afterwards, 
he.  Sir  ffllliam,  being  non-resident  in  the  county.  Sir 
Henry  died  in  1834,  and  was  succeeded  in  the  settled 
estates  and  in  the  baronetcy  by  Sir  William. 

In  October,  1861,  the  plaintiff,  who  was  then  occupier 
of  The  Angel  Inn  and  garden,  by  direction  of  Sir  William 
Lawson  built  a  wall  in  the  garden  to  prevent  the  soil 
from  the  privy  being  carried  through  the  garden.  The 
defendant  complained  to  Sir  William  of  this  obstruction, 
and  remonstrated  against  it,  and  the  matter  was  placed 
in  the  hands  of  their  respective  attorneys.  A  corres- 
pondence between  them,  in  which  there  was  a  nego- 
tiation as  to  the  alleged  right  being  referred  to  arbitra- 
tion, began  on  the  28th  December,  1861,  and  continued 
until  the  13th  February,  1862;  when  it  ended  \iith- 
out  any  result.  Afterwards  the  defendant  made  further 
remonstrances  against  the  existence  of  the  obstruction. 
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1864.       ^^A  made  several  attempts  to  remove  it,  in  whicli  he 
Bbnwsoh     ^^  frustrated  by  the  plaintiflF,  until  the  8rd  Fthrudry^ 
C4RTWILI0BT    ^^^^*  wheu  he  committed  the  acts  for  which  the  action 
was  brought. 

It  was  contended  for  the  plaintiff  that,  assuming  there 
was  evidence  of  a  user  as  of  right  either  for  forty  years 
or  twenty  years,  there  had  been  an  interruption  of  the 
enjoyment,  and  that  interruption  had  been  acquiesced 
in  by  the  defendant  for  one  year  after  the  wall  was 
built,  inasmuch  as  the  writ  was  sued  out  more  than  a 
year  after  the  building  of  the  waU.  The  learned 
Judge,  in  summing  up  to  the  jury,  told  them  that  as 
to  the  user  it  must  be  of  right,  that  is,  by  persons 
asserting  their  right  openly  and  not  craftily ;  but  that 
it  was  not  necessary  that  notice  of  the  user  should  have 
come  to  the  personal  knowledge  of  Sir  WilUam  Lawson; 
and  he  left  it  to  them  to  say  whether  the  user  had  been 
for  twenty  years  from  the  commencement  of  it,  as  of 
right,  or  for  forty  years.  That  as  to  the  question  of 
acquiescence  in  the  interruption,  it  turned  upon  the 
correspondence  between  the  attorneys  on  both  sides, 
and  he  asked  them  as  a  matter  of  fact  whether  the 
defendant  had  submitted  to  or  acquiesced  in  the  inter- 
ruption when  he  was  negotiating  with  the  party  who 
caused  the  interruption. 

The  jury  found  that  the  way  was  used  as  of  right  for 
forty  years,  and  that  it  had  not  been  interrupted  for  one 
year ;  and  a  verdict  was  entered  for  the  defendant  on  the 
issues  joined  on  the  third  and  fourth  pleas,  and  for  the 
plaintiff  on  all  the  others. 

In  Michaelmas  Term,  Temple  obtained  a  rule  for  a 
new  trial,  on  the  ground  of  misdirection  by  the  learned 
Judge  in  telling  the  jury  that  there  was  evidence  of  a 
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sufficient  user  to  comply  with  the   statute;    in  not         1864. 
directing  the  jury  that  there  was  an  interruption  ac-     BEsviBOfT 
quiesced  in  for  a  year  within  the  meaning  of  the  statute ;  cabtwrioht 
and  also  on  the   ground  of   improper  admission   of 
evidence. 

iVfce  and  Kemplay  shewed  cause,— First  Under  stat. 
2  &  3  ^.  4.  c.  71.  S8. 1.  2.  8.,  certain  rights  are  acquired 
when  they  "have  been  actually  enjoyed"  *' without 
interruption'*  for  the  periods  therein  mentioned;  and 
sect  4  puts  a  construction  upon  the  phrase  "  without 
interruption  :**  it  enacts  that  each  of  the  periods  before 
mentioned  "shall  be  deemed  and  taken  to  be  the  period 
next  before  some  suit  or  action  wherein  the  claim  or 
matter  to  which  such  period  may  relate  shall  have  been 
or  shall  be  brought  into  question^  and  that  no  act  or 
other  matter  shall  be  deemed  to  be  an  interruption, 
within  the  meaning  of  this  statute,  unless  the  same  shall 
have  been  or  shall  be  submitted  to  or  acquiesced  in  for 
one  year  after  the  party  interrupted  shall  have  had  or 
shall  have  notice  thereof,  and  of  the  person  making  or 
authorizing  the  same  to  be  made.**  It  is  a  question 
of  fact  for  the  jury  whether  there  has  been  an  interrup- 
tion of  the  enjoyment;  it  must  also  be  a  question 
of  fact  whether  the  interruption  was  submitted  to 
or  acquiesced  in  for  a  year.  There  are  no  words  in 
sect.  4  to  support  the  notion  that  the  only  mode  in 
which  a  person  can  shew  that  he  does  not  acquiesce  in 
an  interruption  is  by  bringing  an  action.  Suppose  the 
question  of  right  had  been  referred  to  arbitration  and 
decided  in  favour  of  the  claimant,  that  would  be  evidence 
of  non-acquiescence.  Here,  though  the  defendant  did 
not  assert  his  right  by  abating  the  obstruction  within  a 
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1864.        year,  he  did  not  submit  to  or  acquiesce  in  the  interruption, 
Benwison      ^^^  ^®  P^*  *^^  matter  into  the  hands  of  his  attorney. 
Cabtwbight    ^°  Flight  v.  Thomas  {a)  it  was  held  that  the  interruption 
may  be  at  the  beginning,  middle,  or  end  of  the  period. 
Suppose  an  interruption  occurred  in  the  middle  of  the 
period,  and  at  the  end  of  the  period  the  owner  of  the  land 
over  which  the  right  was  claimed  acknowledged  the  right, 
and  then  the  claimant  was  allowed  to  enjoy  it,  could  it  be 
contended  that  the  interruption  had  been  submitted  to 
or  acquiesced  in  because  no  action  had  been  brought? 
When  a  person  ceases  to  use  a  right  during  a  part  of 
the  period  it  is  a  question  for  the  jury  whether  there 
has  been  a  continued  enjoyment  of  the  right  during 
that  period;  Carr  v.  Foster  (b).     [Crompton  J.    A  man 
cannot  be  always  actually  enjoying  a  right  of  way.    But 
suppose  he  agreed  not  to  use  it,  would  there  still  be  an 
enjoyment  of  it  without  interruption  ?]     It  would  be  a 
question  for  the  jury.      If  during  twenty  years  the 
parties  were  continually   squabbling   about   the  right, 
there  would  not  be  a  user  without  interruption.    In  order 
that  the  enjoyment  of  an  easement  may  confer  a  right 
it  must  have  been  open,  peaceable  and  as  of  right,  "  nee 
vi  nee  clam  nee  precario'^ ;  Gale  on  Easements^  3rd  ed.,  by 
Willes^  p.  179.   Cooper  v.  Hubbuck  (c),  following  Ward  v. 
Robins  (rf),  only  decides  that  the  period  of  twenty  years 
which  gives  the  right  is  the  period  next  before  the  com- 
mencement of  any  suit  or  action  wherein  the  claim  to 
the  right  is  brought  into  question :   Willes  J.  there  said, 
pp.  469-470,  '*  Moreover,  in  cases  where,  pending  a  law- 

(a)  S  a.4-F.  231.  Affirming  the  judgment  of  the  Exch.  Ch.,  11  ^. 
^JB.  688. 
(h)  3  Q,  B,  681.  (c)  12  C.  B.  N,  8.  456. 

(d)  15  M.  #  W,  237. 
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suit  the  enjoyment  is  suspended  or  so  contested  as  to        1864. 
lose  the  character  of  an  enjoyment  as  of  right,  the     bbhnison 
claimant,  according  to  the  construction  which  I  reject,  cartwbioht. 
would  lose   all  benefit  of  the  statute,  if  his   suit  or 
action  should   raise  any  question  which  rendered  an 
appeal  necessary,  so  as  to  prolong  the  litigation  for  a 
year.     This  result  seems  to  call  for  an  astute  construc- 
tion, if  necessary,  to  exclude  it,  rather  than  for  an  astute 
construction  to  bring  it  about." 

..  Secondly.  Assuming  that,  as  the  evidence  stood 
when  the  conversation  between  Sir  Henry  Lawson  and 
Mrs.  Walton  took  place,  Sir  Henry  Lawson  was  a 
stranger  to  the  estate  over  which  the  right  was  claimed, 
that  conversation  was  admissible  to  shew  that  the  user 
of  the  way  did  not  commence  by  licence  from  Spedding^ 
but  was  exercised  as  of  right.  [^Crompton  J.  The  de- 
clarations of  Spedding^  the  tenant  of  Sir  Henry  Lawson^ 
would  not  affect  his  landlord.  Blackburn  J.  There  was 
a  contention  on  one  side  that  all  the  acts  of  user  done 
were  under  a  licence  from  Speddiny,  and  1  thought  that 
the  conversation  was  relevant  to  that  issue.]  The 
subsequent  evidence  connected  Sir  Henry  Lawson  with 
the  estate.  Also  the  right  which  the  jury  have  found 
is  a  right  by  enjoyment  for  forty  years  :  with  reference 
to  that  it  is  immaterial  Whether  the  owner  of  The  Angel 
Inn  and  garden  had  knowledge  of  the  user ;  but  it  is 
not  immaterial  whether  the  user  was  secret  or  known. 
Under  sect.  2  of  stat.  2  &  3  W.  4^.  c.  71.,  if  the  user  has 
been  only  for  twenty  years  the  claim  may  be  defeated 
by  shewing  that  the  owner  of  the  servient  tenement 
never  knew  of  the  exercise  of  the  right :  otherwise,  if  the 
user  has  been  for  forty  years ;  Gale  on  Easements,  3rd  ed., 
by  miles,  p.  143,  note  (b). 
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18G4.  Temple  and  T.  Jones  (Northern  Circuit),  coutr^ — 

BsNNisoN  First.  Where  a  party,  instead  of  proving  immemorial 
Cjlrtwbioht.  ^^^^i  relies  on  stat.  2  &  3  fF.  4  <?.  71.,  under  which  rights 
are  acquired  by  uninterrupted  enjoyment  for  certain 
periods,  if  the  enjoyment  is  interrupted  he  has  no  right 
until  an  action  is  brought  for  the  interruption.  The 
right  is  inchoate,  but  does  not  become  absolute  until  a 
writ  is  issued,  and  if  no  action  is  brought  within  a  year 
after  the  interrupted  party  has  notice  of  the  inter- 
ruption the  right  is  gone.  The  Legislature  intended 
that  there  should  be  a  suit  or  action  on  one  side 
or  the  other.  The  period  of  enjoyment  necessary 
to  confer  a  right  must  run  on  to  the  time  of  bring- 
ing an  action.  Ward  v.  Robins  {a);  and  therefore 
the  non-acquiescence  in  an  interruption  must  be  as- 
serted by  bringing  an  action.  In  that  case  Parke  B., 
in  delivering  the  judgment  of  the  Court,  pp.  242-3, 
adverted  to  the  apparent  absurdity  arising  from  a  strict 
construction  of  sect.  4  as  having  been  fully  considered 
in  Wright  v.  Williams  (6),  and  added  that  the  decision 
in  that  case  was  fully  approved  of  and  acted  upon  by 
this  Court  in  Richards  v.  Fry  (<?).  The  decision  in  Flight 
V.  Thomas  (d)  is  not  inconsistent  with  this.  [Crompton  J. 
Suppose  a  wall  built  to  obstruct  a  user,  and  in  the 
middle  of  the  year  the  claimant  knocks  it  down,  but 
does  not  bring  an  action  within  a  year,  could  it  be  said 
that  he  acquiesced  in  the  obstruction?  Blackburn  J. 
Or  suppose  the  claimant  were  prevented  by  force  from 
knocking  the  wall  down.]  Cooper  v.  Hubbuck  (e)  indirectly 
established  the  affirmative,  though  the  Court  was  divided 

(a)  15  M,  4-  W.  237.  (6)  IM.^W.  77.  98. 

(c)  SK^P,  67.    Also  reported  7  A.^E.  698. 

(d)  8  a.  ^  F.  231.  (e)  12  C.  B,  y.  S.  466. 
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on  the  point  whether  the  twenty  years  uninterrupted        1864. 
enjoyment  which  is  to  confer  the  right  under  sect  8     BsHNigoH 
must  be  for  the  period  of  twenty  years  next  before  the  cartwriqht 
pending   action^  or  whether  it  may  be  the  period  of 
twenty  years  next  before  another  action  brought  at  some 
former  period,  wherein  the  claim  to  the  right  was  brought 
in  question.     Williams  J.  said,  p.  475,  ''It  was  estab- 
lished by  the  case  of  Ward  v.  Robins  (a),  not  only  that 
a  title  under  the  Act  cannot  arise  unless  some  action  is 
brought/'  that  is  after  an  interruption,  **  but  also,  that, 
however  long  and  continual  the  enjoyment  of  the  right 
may  have  been  up  to  the  time  of  the  grievance  com- 
plained o^  the  title  gained  thereby  under  the  Act  is 
only  inchoate,  and  is  not  completed  but  by  enjoyment 
continued  up  to  the  commencement  of  the  suif 

Secondly.  Eridence  of  what  Sir  Henry  Lawson  said 
during  the  conversation  between  Mrs.  Walton  and  Mrs. 
Spedding  was  not  admissible,  and  if  it  were  it  could  not 
affect  Sir  William  Lawson^  under  whom  the  plaintiff 
holds.  [Blackburn  J.  Sir  Henry  Lawson  must  be  taken 
to  have  been  a  stranger  to  the  estate  at  the  time  of 
the  conversation ;  and  I  admitted  the  evidence  assum- 
ing him  to  be  such.  Mellor  J.  No  weight  ought  to  be 
allowed  to  what  Sir  Henry  said,  as  an  admission  of  right 
against  Sir  William.']  Neither  was  the  declaration  of  Mrs. 
Walton  admissible  as  a  declaration  accompanying  an 
act  done.  In  many  cases  it  may  be  diflScult  to  draw 
the  line ;  but  here,  at  any  rate,  the  declaration  was  too 
remote  from  the  act.  [Blackburn  J.  There  had  been 
time  for  Sir  Henry  to  make  an  appointment  for  his 
steward  to  meet  him  at  the  place,  and  therefore  the 
declaration  of  Mrs.  Walton  was  not  contemporaneous 
(a)  15  M.  4-  W,  237. 
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1864.  ^*^  ^®  ^t  done.  Cramptan  J.  But  it  is  put  as  ex- 
BxHKiBojr  P^anatory  of  the  act  done  by  Mrs.  Walton  and  as  evi- 
C^RTWBiGHT  ^^^^^  ^^  *  threat  which  she  afterwards  carried  out] 
Even  if  her  declaration  is  admissible,  it  does  not  make 
what  Sir  Henry  Lawsan  said  admissible.  [Mellor  J.  If 
part  of  a  conversation  is  admissible,  can  what  was  said 
upon  the  subject  of  it  at  the  same  time  by  some  one  else 
be  excluded?  Is  the  Judge  to  stop  the  conversation 
in  the  middle  ?]  Yes.  If  the  latter  part  of  it  doe«  not 
hang  upon  the  former. 

Crompton  J.  As  to  the  point  on  the  improper  recep- 
tion of  evidence.  I  have  had  some  doubt  whether  the 
conversation  in  question  was  more  than  talk  between 
Mrs.  IVaUon  and  the  tenant  of  the  garden,  in  the  presence 
of  a  stranger,  which  of  course  would  not  affect  the  land- 
lord; and  though  at  a  later  stage  of  the  trial  Sir  Henry 
Lawsan  appeared  sufficiently  connected  with  the  title 
to  the  garden  to  make  the  conversation  admissible,  I 
think  as  at  present  advised  that  would  not  cure  the  objec- 
tion. It  is  said  that  as  the  counsel  for  the  pladntiff  went 
on  and  supplied  the  evidence  which  was  wanting  to  con- 
nect Sir  Henry  Lawsan  with  the  title,  and  the  whole 
was  left  to  the  jury,  the  defect  was  cured ;  but  that  is 
not  so  in  the  case  of  evidence  which  is  objected  to  as 
inadmissible;  for  the  admission  of  it  might  alter  the 
whole  course  of  the  trial,  and  compel  the  opposite  party 
to  call  witnesses  whom  he  otherwise  would  not  have 
called.  Therefore  I  do  not  rely  on  Sir  Henry  Lawsan 
being  connected  with  the  title  of  the  present  owner  :  I 
treat  him  as  a  stranger,  as  my  brother  Blackburn  did  at 
the  trial  Then  it  is  clear  that  the  declaration  of  Mrs. 
Walton  was  not  part   of  the  transaction.     It  is  said 
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to  be  evidence  in  two  ways,  first,  as  explaining  her  1864. 
conduct ;  secondly,  as  shewing  that  the  act  was  not  done  Bennison 
under  a  licence  from  Spedding.  The  latter  is  the  cabt^bight 
strongest  way  of  putting  it  in  favour  of  its  admissibility. 
For,  the  question  being  raised  whether  the  user  of  the 
way  was  with  the  permission  of  Spedding,  Mrs.  Walton 
comes  and  says,  I  claim  to  use  the  way  as  of  right,  and 
says  so  in  the  presence  of  Mrs.  Spedding:  that  negatives 
that  at  that  time  she  used  the  way  by  the  licence  of  Mrs. 
Spedding,  Then  she  threatens  to  do  the  act  which 
she  afterwards  did,  and  the  declaration  is  at  all  events 
admissible  as  explanatory  of  her  future  acts,  that  she 
was  claiming  to  do  them  as  of  right.  Consequently,  the 
talk  between  Mrs.  Walton  and  Mrs.  Spedding  was  evi- 
dence. It  follows  that  the  other  parts  of  the  conversation 
which  ensued,  though  they  include  the  declaration  of  a 
third  party,  are  admissible.  The  declaration  of  Sir  H. 
Lawson  becomes  more  important  by  reason  of  his  being 
afterwards  shewn  connected  with  the  estate  :  morally  it 
would  have  great  weight ;  but  we  are  only  considering  the 
question  of  law,  whether  it  is  admissible. 

The  more  important  question  is  whether  there  has 
been  a  non-acquiescence  by  the  defendant  in  the  inter- 
ruption of  his  easement.  That  depends  on  sect.  4  of 
stat  2  &  3  JV.  4i.  c.  71. :  and  upon  reading  the  words  of 
that  section  I  have  no  doubt  that  this  was  a  matter  for  the 
jury  and  not  one  on  which  the  Judge  would  have  been 
authorized  to  stop  the  case.  It  was  argued  by  Mr. 
Temple  and  Mr.  Jones  that  there  was  acquiescence  unless 
some  suit  or  action  was  brought  for  the  act  or  other 
matter  which  constituted  the  interruption.  But  there  is 
nothing  in  the  statute  to  warrant  that  construction  and 
their  argument  has  not  convinced  me  that  it  is  right. 
They  lay  down  as  the  ground  of  their  argument,  what 
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1864.  indeed  must  now  be  taken  to  be  law,  that  the  party 
Bemnisom  claiming  the  right  must  shew  that  it  has  been  enjoyed 
Cartwriqht.  continuously  up  to  the  time  of  the  commencement  of 
the  suit  or  action.  One  would  have  thought  that  for 
justifying  an  alleged  trespass  it  would  be  necessary  to 
shew  a  right  to  do  the  act  at  the  time  of  committing  it. 
And  the  notion  of  an  inchoate  right  being  perfected  at  the 
time  of  the  commencement  of  the  action  is  very  strange; 
probably  it  was  suggested  by  the  words  in  the  first  clause 
of  sect  4,— each  of  the  periods  shall  be  deemed  to  be  the 
period  "  next  before  some  suit  or  action"  wherein  the 
claim  shall  be  brought  into  question. 

There  is  great  force  in  what  Mr.  Kemplay  says,  that 
the  provision  as  to  acquiescence  or  non-acquiescence 
applies  not  only  at  the  end  of  the  period  but  also  at  the 
beginning  and  the  middle  of  it ;  and  if  it  had  occurred 
in  the  middle  of  the  period  we  should  look  at  all  the 
facts  in  order  to  determine  whether  there  had  been 
acquiescence  or  non- acquiescence  without  reference  to 
any  suit  or  action  having  been  brought. 

It  does  not  follow  from  what  is  established  by  the 
cases  that,  where  an  interruption  takes  place  at  the  end 
of  the  period,  the  non-acquiescence  in  the  interruption 
can  only  be  shewn  by  a  suit  or  action  having  been 
brought.  According  to  the  plain  and  ordinary  sense  of 
the  words  the  question  is  whether  the  interruption  has 
been  really  submitted  to.  Suppose  a  man  is  assaulted, 
it  might  be  shewn  that  he  has  not  submitted  to  or 
acquiesced  in  the  assault,  though  he  had  not  brought  an 
action  for  it.  In  the  construction  of  the  first  clause 
in  Sect.  4  of  stat.  2  &  S  JV.  4,  c.  71.,  an  apparent  ab- 
surdity, to  use  the  language  of  Parke  B.  in  JVard 
V.  Robins  (a),  has  been  rendered  necessary  by  the 
(a)  15  M.  4'  W.  237.  242. 
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wording  of  that  section ;   but  we  should  extend  that        1864. 
absurdity  to  the  latter  clause  of  the  section,  without  any      benmisoh 
necesiiity  for  doing  so,  if  we  adopted  the  construction  caetwrioht. 
contended  for  by  the  plaintiflF. 

I  am  therefore  of  opinion  that  the  question  of  sub- 
mission to,  or  acquiescence  in,  an  interruption  is  to  be 
left  to  the  jury,  and  the  present  case  was  properly  left 
to  them. 

Mellob  J.  I  agree  with  my  brother  Crompton  in 
the  construction  of  stat.  2  &  3  IV.  4i.  c.  71.  s.  4h  The 
learned  Judge  who  delivered  the  judgment  of  the  Court 
in  Ward  v.  Robins  {a)  felt  the  apparent  absurdity  into 
which  the  Court  was  driven  by  force  of  the  earlier 
words  of  the  section ;  and  certainly  it  does  not  follow 
from  that  case  that^  in  construing  the  time  during  which 
an  interruption  is  to  be  submitted  to  or  acquiesced  in, 
we  should  adopt  a  similar  apparent  absurdity  to  which 
we  are  not  driven  by  the  latter  words  of  the  section. 
When  a  statute  for  shortening  the  time  of  prescrip- 
tion, after,  in  aid  of  that  attempt,  prescribing  the  period 
during  which  the  right  must  be  enjoyed  without  inter- 
ruption, goes  on  to  say  that  no  act  or  other  matter  shall 
be  deemed  to  be  an  interruption  unless  "  submitted  to 
or  acquiesced  in  for  one  year*'  after  the  party  interrupted 
shall  have  notice  thereof,  the  natural  and  obvious 
meaning  of  the  words  is  that  an  obstruction  shall  not 
be  effectual  unless  the  party  shall  allow  it  to  continue 
for  one  year,  without  any  act  on  his  part  to  shew  that 
he  resists  it.  In  the  present  case  correspondence  and 
"^  negotiation  upon  the  matter  shew  that  the  question  was 
(a)  15  M,  #  W,  237.  242. 
VOL.    V.  C  B.    &   •• 
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1864.        more  properly  a  question  for  the  jury  than  the  Judge; 
BEHHisojr      *^^  *^6  j'^^  "were  warranted  in  finding  that  the  inter- 
Cabtwrioht    '^P*^'^'^  ^^  ^0*  submitted  to,  or  acquiesced  in,  for  a 
year,  within  the  meaning  of  the  statute. 

I  hare  felt  a  difficulty  as  to  the  admissibility  of  some 
part  of  the  evidence,  though  not  on  the  declaration  of 
Mrs.  Walton,  The  question  is,  what  was  the  nature  of 
the  enjoyment  of  the  way  through  the  garden  ?  The 
evidence  of  it  consists  of  facts  extending  over  a  long 
period  of  time.  Mrs.  fFahon*s  declaration  was  ex- 
planatory of  preceding  acts,  shewing  the  nature  of  the 
enjoyment,  and  may  be  admissible  as  such ;  and  when 
she  said  that  she  was  going  to  do  some  act,  her  decla- 
ration certainly  would  be  admissible  of  the  character  of 
that  act. 

Blackburn  J.  I  am  of  opinion  that  the  course  taken 
at  the  trial  as  to  both  points  was  right. 

The  first  point  turns  on  the  construction  of  the  2nd 
and  4th  sections  of  The  Prescription  Act,  2  &  3  W.  4. 
c.  71.  Where  a  claim  of  an  easement  is  made  by  reason  of 
its  having  been  enjoyed  for  twenty  or  forty  years  three 
things  must  concur : — First.  An  enjoyment  by  a  person 
claiming  right  thereto ;  Secondly.  An  enjoyment  without 
interruption  ;  and.  Thirdly.  It  must  have  been  an  enjoy- 
ment for  the  full  period  of  twenty  or  forty  years.  On 
the  construction  of  the  first  clause  in  sect.  4  Mr.  Temple 
and  Mr.  Jones  say  the  cases  have  decided  that  the  period 
of  enjoyment  must  expire  at  the  commencement  of 
some  suit  or  action ;  and  we  cannot  help  that  apparent 
absurdity,  because  the  words  of  the  Act  are  express. 
But,  construing  the  words  of  the  second  clause  in  that 
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section  according  to  their  plain  meaning,  I  am  unable       1864. 
to  see  how  it  follows  that  an  interruption  is  acquiesced     Bsnnisoit 
in  for  a  year  unless  a  suit  or  action  be  brought  within  that  cabtweiqht. 
time.     In  the  present  case  I  thought  that  there  was 
not  an  acquiescence  in  the  obstruction  during  the  time 
of  the  correspondence  between  the  attorneys  of  the  par- 
ties, but  I  left  the  question  to  the  jury,  and  they  found 
that  there  was  not.   Excluding  that  time  the  obstruction 
was  not  submitted  to,  or  acquiesced  in,  for  one  year, 
whether  we  reckon  the  time  to  the  act  of  the  aUeged 
trespass  or  to  the  issuing  of  the  writ;  though  I  think 
that,  if  the  question  arose,  it  would  turn  rather  upon 
when  the  act  was  done  than  upon  when  the  writ  issued. 
Therefore  on  that  point  I  think  the  direction  was  right, 
and  the  finding  of  the  jury  right. 

As  to  the  other  point.  The  defendant  is  claiming 
a  right  of  way  by  reason  of  user  for  more  than  forty 
years.  From  the  time  of  the  purchase  of  the  property 
down  to  the  erection  of  the  wall  the  right  was  de 
facto  enjoyed,  though  the  occupier  of  the  cottage  oc- 
casionally asked  Spedding  for  the  key  of  the  garden 
door.  Also,  Spedding  had  blocked  up  the  hole;  but 
still  there  was  a  user  of  the  right  after  that.  On  the 
knocking  down  of  the  waU  by  Mrs.  Walton  a  discus- 
sion took  place  in  the  presence  of  Sir  Henry  Lawson, 
who  was  not  then  shewn  to  be  connected  with  the 
title  to  the  garden,  and  therefore  is  to  be  taken  as 
a  stranger.  I  think  with  my  brother  Mellar  that  her 
declaration  would  be  admissible  to  shew  what  was  the 
nature  of  the  enjoyment  before  that  time ;  but  I  do  not 
doubt  it  was  admissible  to  shew  that  the  subsequent 
enjoyment  was  of  right.     It  is  important  that  Jthe  act  of 
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uaer  is  done  openly,  as  the  civil  law  says,  "  nee  vi  nee 
BKNNI80N      ^^^  ^^  precario/'     But  I  did  not  say  that  Sir  Henry 
^'  Lawson  by  his  admission  could  give  the  right  of  way. 

(/▲STWBIQHT.  •' 

T.  Janes  applied  for  leave  to  appeal. 

Per  Curiam.  We  have  no  doubt  upon  the  constrac- 
tion  of  the  statute;  and  we  think  it  is  not  a  case  for 
appeal. 

Rule  discharged. 
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PusT  against  Dowib. 

Declaration  on  a  charterparty  made  at  Liverpool  between  the  plaintiff, 
the  master  of  a  Prussian  vessel,  guaranteed  577  tons  English,  and  the 
defendant,  as  freighter  or  charterer,  whereby  it  was  agreed  that  the  ship 
should  take  on  board  a  full  and  complete  cargo  and  proceed  to  Svdney, 
and  deliver  it  there  asreeably  to  bills  of  lading,  in  consideration  whereof 
the  a&eighter  should  deliver  the  cargo  to  be  loaded  on  board,  &c.,  and 
should  pav  for  the  use  and  hire  of  the  vessel  in  respect  of  the  voyage, 
1550^.  in  nill,  "  on  condition  of  her  taking  a  cargo  of  not  less  than  1000 
tons  of  weight  and  measurement,"  payment  to  be  made  as  follows :  viz., 
the  captain  to  receive  the  freight  payable  abroad  as  per  bills  of  lading, 
&c.,  and  the  balance  to  be  paid  in  cash  on  sailing,  less  three  months 
interest ;  and  that  such  eoods  only  as  the  charterer  might  direct  should 
be  received  on  board,  for  which  the  mate  should  ^ve  a  receipt  and 
measure  when  tendered  alongside,  as  well  as  for  weight  of  coals  when 
weighed  into  the  vessel.  Breach,  that  the  defendant  made  default  in 
loacung  the  ship  with  a  cargo  as  agreed,  and  did  not  pay  the  balance  of 
1550/.  over  and  above  the  freisht  payable  abroad  as  per  bills  of  lading. 
Pleas.  First,  that  the  defencunt  did  not  make  default  in  loading  the 
ship  with  cargo  as  agreed.  Third,  that  the  ship  did  not  nor  could  take 
a  cargo  of  not  less  man  1000  tons  pursuant  to  the  condition.  At  the 
trial  it  appeared  that  the  action  was  brought  to  recover  the  balance  of 
freight  payable  in  advance.  The  defendant  had  loaded  the  ship  deep 
enough  ror  her  voyage  with  855  tons,Iin  the  foUowinff  proportions :  weight 
goods  525,  measurement  goods  330;  but  she  hs^  still  an  unoccupied 
space  for  160  tons  of  measurement  goods.  In  order  to  load  a  vessel  with 
as  full  a  cargo  as  she  could  reasonably  and  practically  carry,  it  was  usual, 
according  to  LloycTs  rule  and  the  custom  generally  adhered  ta  at  the  port 
of  Liverpool^  to  load  her  with  one-third  weight  goods  and  two-thirds 
measurement  goods.  Some  evidence  was  siven  of^a  usage  that  in  a  Sgdn^ 
cargo  the  proportion  was  two-thirds  wei^t  and  one  third  measurement. 
The  jury  immd  that^  assuming  the  vessel  to  be  loaded  wi^  ordinary 
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1864.  ladings  and  so  end  the  voyage ;  in  consideration  whereof 
^^^  the  said  affreighter  shall  deliver  alongside  the  cargo  to 
be  loaded  on  board  the  said  vessel^  and  shall  receive^  or 
cause  the  same  to  be  received^  at  her  port  of  discharge 
in  the  usual  and  customary  manner^  and  shall  and  will 
pay  for  the  use  and  hire  of  the  said  vessel,  in  respect  of 
the  said  voyage,  the  sum  of  1550/.  in  full,  on  condition 
of  her  taking  a  cargo  of  not  less  than  1000  tons  of 
weight  and  measurement,  payment  to  be  made  as  follows, 
viz.,  the  captain  to  receive  the  freight  payable  abroad  as 
per  bills  of  lading,  or  an  order  handed  over  to  him  by  the 
charterer  at  the  current  rate  of  exchange,  and  the  balance 
to  be  paid  in  cash  on  sailing,  less  three  months  interest 
•  .  .  And  that  such  goods  only  as  the  charterer  may 
direct  shall  be  received  on  board  the  said  vessel,  for 
which  the  mate  shall  give  a  receipt  and  measure  when 
tendered  alongside,  as  well  as  for  weight  of  coals  when 
weighed  into  the  vessel ;  and  no  goods  to  be  received  in 
the  cabin  or  any  part  of  the  vessel  without  the  consent 
of  the  charterer.  That  the  master  shall,  at  the  char- 
terer's request,  sign  bills  of  lading  for  any  rate  of  freight 
that  may  be  filled  in  and  made  payable  in  any  manner 
the  charterer  may  choose,  without  prejudice  to  this 
charter,  and  that  he  shall  attend  at  the  broker's  office 
at  least  once  each  day  after  the  loading  shall  commence, 
for  the  purpose  of  signing  such  bills  of  lading.  That  the 
vessel  shall  be  consigned  to  the  charterer's  agent  at  the 
port  of  discharge,  the  owners  paying  the  customary  com- 
mission on  freight  payable  abroad  as  per  manifest.  .  .  . 
The  captain  to  have  an  absolute  lien  and  charge  for  freight 
on  the  cargo,  and  to  have  no  recourse  on  the  charterer 
for  any  freight  due  abroad  for  bills  of  lading  if  not 
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paid.  And  lastly,  for  the  due  performance  of  the  agree- 
ment and  matters  herein  contained,  each  of  the  said 
parties  bindeth  himself  and  themselves  to  the  other  in 
the  sum  of  1550/.  As  witness  the  hands/'  &c.  The 
declaration  then  averred  that  all  things  necessary  to 
make  the  charterparty  a  complete  and  binding  agree- 
ment between  the  plaintiff  and  the  defendant  hap- 
pened and  were  fulfilled ;  and  that  all  the  conditions 
were  performed  and  all  things  happened  and  all  times 
elapsed  necessary  to  entitle  the  plaintiff  to  maintain  this 
action  for  the  several  breaches  of  contract  after  men- 
tioned :  Tet  the  defendant  made  default  in  loading  the 
ship  with  a  cargo  as  agreed,  and  did  not  pay  the  plaintiff 
the  balance  of  the  sum  of  1550/1  in  the  charterparty 
mentioned  over  and  above  the  freight  payable  abroad  as 
per  bills  of  lading,  and  which,  in  the. whole,  amounted 
to  a  sum  less  than  the  sum  of  1550/.  There  was  also  a 
daim  for  demurrage. 

Pleas.  First.  To  the  alleged  default  in  loading  the 
cai^o  as  agreed,  that  the  defendant  did  not  make  default. 
Second.  To  the  same,  that  the  plaintiff  was  not  ready  or 
willing  to  receive  or  take  the  cargo  as  agreed,  nor  was 
the  vessel  ready  or  able  to  receive  or  take  on  board  the 
same  as  agreed,  and  that  the  default  was  occasioned  by 
the  acts  and  defaults  of  the  plaintiff,  and  not  by  or 
through  the  defendant  Third.  To  the  nonpayment  of 
the  balance  of  the  sum  of  1550/.,  that  the  vessel  did  not 
nor  could  take  a  cargo  of  not  less  than  1000  tons  of 
weight  and  measurement  pursuant  to  the  condition. 
Fourth.  To  the  same,  payment  before  action.  Fifth. 
To  the  claim  for  demurrage,  set-off. 

Issues  joined  upon  all  the  pleas. 


1864. 
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1864.  Demurrer,  to  the  third  plea  as  no  bar  to  the  claim  to 

Pjjgj  which  it  was  pleaded,  it  not  being  a  condition  precedent 
to  such  claim  that  the  vessel  could  and  did  take  a  cargo 
of  not  less  than  1000  tons  of  weight  and  measurement. 

Joinder  in  demurrer. 

This  demurrer  was  argued,  in  Easter  Term,  1863, 
April  28th,  before  Cockburn  C.  J.,  Crompton,  Black- 
burn and  Mellor  JJ. 

Kemplat/y  in  support  of  the  demurrer,  cited  Pordage 
V.  Cole  (a)  and  the  cases  there  referred  to,  and  Cutter 
V.  Powell  (i).  [Crompton  J.  referred  to  Behn  v.  Bur- 
ness,  in  error  (c),  and  Blackburn  J.  to  Graves  v.  Leffff  (rf), 
per  Parke  B.] 

No  counsel  appeared  for  the  defendant,  and  the  Court 
held  that  in  accordance  with  the  principle  laid  down  in 
Behn  v.  Bumess,  in  error ^  and  Graves  v.  Legg,  the  words 
in  question  did  not  constitute  a  condition  precedent,  so  as 
to  justify  the  defendant  in  repudiating  the  contract  after 
he  had  received  the  chief  part  of  the  consideration  for  it, 
and  gave  judgment  for  the  plaintiff. 

On  the  trial,  before  Blackburn  J.,  at  the  Liverpool 
Summer  Assi^e^  in  1863,  it  appeared  that  the  action  was 
brought  by  the  plaintiff,  a  native  of  Prussia  and  the 
master  of  the  Prussian  vessel  Der  West,  against  the 
defendant  as  freighter  and  charterer  of  that  vessel,  to 
recover  (amongst  other  claims  not  material  to  this  case) 
the  sum  of  219/.  12^.,  the  balance  of  1550/.  payable  in 
cash,  less  three  months  interest,  on  the  vessel  sailing 
from  Liverpool  for  Sydney;  the  residue  being  payable 

(a)  1  Wms,  Saund.  319  /,  and  note  (4)  320  a,  6th  ed. 

(A)  2  Smith  L.  C.  1,  and  note,  p.  13,  5th  ed. 

(c)  SB.  4:8.  751.  (d)  9  Exch.  709.  716. 
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in  Sydney  upon  the  terms  contained  in  the  charterparty.  1864. 
The  following  admissions  were  made  by  both  parties^  '^^ 
namely^  the  original  charterparty  of  the  ship  Der  West, 
and  a  copy  of  the  ship's  manifest^  that  such  manifest 
contained  a  description  of  the  goods  loaded  on  board 
the  ship  by  the  defendant^  and  that  with  the  cargo 
mentioned  in  the  manifest  the  ship  was  fully  deep 
enough  for  her  intended  voyage.  The  following  is  the 
description  in  the  manifest  of  the  goods  loaded  on  board 
the  vessel : —  Tons. 

Weight  goods         .        .         .     525 

Measurement  goods        •        .    330 

855 

Evidence  was  given  on  the  part  of  the  plaintiff  that 
when  the  ship  Der  West  sailed  with  the  cargo  on  board, 
she  had  unoccupied  space  in  her  hold  sufficient  for  160 
tons  of  measurement  goods ;  that,  in  order  to  load  a 
vessel  with  as  full  a  cargo  as  she  could  reasonably  and 
practically  carry,  it  was  usual,  according  to  Lloyis  rule, 
and  the  custom  generally  adhered  to  at  the  port  of 
Liverpool,  to  load  her  with  one-third  weight  goods  and 
two-thirds  measurement  goods ;  and  that  if  the  ship 
Der  West  had  been  so  loaded  with  ordinary  weight  and 
measurement  goods  she  would  have  carried  1000  tons 
weight  and  measurement.  The  plaintiff's  witnesses 
were  cross-examined  as  to  the  existence  of  a  usage  with 
reference  to  Sydney  cargoes  being  two-thirds  weight  and 
one-third  measurement,  but  they  thought  there  was  no 
difference  between  ships  to  Sydney  and  elsewhere. 

The  following  witnesses  were  examined  for  the  defence. 

Joseph  TVzy/arstated  that  he  was  manager  for  thedefend- 
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1864.  ant,  and  that  it  was  part  of  his  duty  to  measure  ships 
Pug,  taken  by  him ;  that  in  July  1862  he  measured  the  ship 
Dowis  ^^  West  before  she  was  chartered  by  the  defendant,  and 
that  she  had  a  capacity  of  806^  tons  measurement ;  that 
he  saw  the  cargo  put  on  board,  and  that  the  defendant 
had  more  cargo  to  put  on  board  if  the  vessel  could  have 
taken  more  ;  that  she  was  loaded  below  her  mark ; 
that  according  to  his  experience  a  general  ship  bound 
to  Sydney  had  two-thirds  weight  and  one-third  measure- 
ment ;  that  he  had  been  acquainted  with  Sydney  ships 
in  particular  for  seven  years ;  that  the  usual  cargo  to 
Sydney  was  salt,  slates,  occasionally  beer,  crates  of 
earthenware,  and  such  rough  stuff,  very  few  fine  goods 
went  from  Liverpool;  that  there  was  generally  more 
weight  than  measurement;  and  that  with  a  «%r/7t«'y  cargo 
of  two-thirds  weight  and  one-third  measurement  the 
ship  Der  West  could  not  carry  1000  tons.  On  cross- 
examination,  he  stated  that  he  informed  the  defendant 
of  the  measurement;  that  the  plaintiff  resolved  to 
guarantee  1000  tons;  that  one  ton  of  ordinary  aver- 
age dead  weight  iron  or  slates  is  about  half  the  bulk 
of  measurement  goods,  and  salt,  which  is  weight,  mea- 
sures forty-five  feet  to  the  ton;  and  that  the  vessel 
would  only  carry  about  900  tons  with  one-third  of 
Sydney  weight  goods,  and  with  the  rest  filled  up  with 
crates  and  very  light  goods. 

William  Grace,  manifest  clerk  to  Messrs.  •/!  Thomp- 
son  if  Co.y  who  are  largely  engaged  in  the  Australian 
trade,  stated  that  they  despatch  vessels  to  Sydney  about 
once  a  month ;  that  two-thirds  weight  and  one-third  mea- 
surement is  the  usual  cargo,  and  that  the  weight  goods 
are  generally  salt  and  slates,  very  little  iron  and  very  few 
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fine  goods  go  out ;  that  the  proportion  of  weight  goods  is       1864. 
greater  than  the  measurement     On  cross-examination,        ^^ 
he  stated  that  the  measurement  goods  were  beer  in  bulk,       dowi«. 
beer  in  bottles,  crates  of  earthenware,  and  other  general 
goods ;  that  Sydney  cargoes  varied  a  good  deal ;  that  there 
was  never  so  little  as  one-third  weight,  but  sometimes  half 
and  half;  that  he  thought  the  Sydney  trade  differed  from 
others ;  that  his  experience  was  confined  to  the  Sydney 
trade ;  that  Thompson  ^  Co.  are  loading  brokers ;  that 
he  spoke  of  both  general  and  chartered  vessels ;  that  he 
saw  to  the  loading  on  behalf  of  the  owners  generally. 

Robert  Bruce  Steele^  clerk  to  James  Bains  jf  Co.,  AuS' 
traUan  merchants,  stated  that  he  had  a  knowledge  of 
the  manifests  of  ships  for  Sydney ;  that  for  a  Sydney  ship 
the  proportion  of  cargo  is  about  two-thirds  weight ;  that 
more  weight  goods  go  than  measurement  goods,  and 
that  scarcely  any  measurement  goods  go  to  Sydney. 

James  Dowie,  the  defendant,  stated  that  he  was  prin- 
cipally engaged  in  shipping  to  Sydney  for  many  years ; 
that  in  many  cases  vessels  for  Sydney  had  to  take 
more  weight  goods,  including  salt,  than  measurement 
goods;  that  this  is  the  ordinary  case  with  Sydney 
cai^oes  and  that  very  often  he  had  to  take  two-thirds 
weight  and  one-third  measurement ;  that  looking  at  the 
average  weight  of  Sydney  goods,  this  vessel  even  at 
one-third  weight  would  not  carry  1000  tons ;  that  on  the 
average  three  tons  measurement  were  equal  to  two  tons 
weight ;  that  the  weight  goods  are  chiefly  salt,  slates  to 
a  considerable  extent,  and  very  little  iron,  and  occa- 
sionally  the  great  bulk  of  measurement  goods  from 
Liverpool  to  Sydney  is  beer,  which  is  nearly  as  heavy  as 
salt,  crates  to  a  considerable  extent,  and  many  simdries, 
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1864.        no  bales  or  cases;   that  in  an  average  cargo  weight 
P^g^         exceeds  measurement  in  the  ratio  of  two  to  ona     On 
Down.       cross-examination,  he  stated  that  he  knew  the  measure- 
ment at  the  time  of  the  charter,  and  that  it  was  impos- 
sible the  vessel  could  carry  1000  tons,  and  that  he  told 
both  the  captain  and  the  broker  so. 

*  The  learned  Judge,  in  summing  up,  left  it  to  the  jury 
to  say  what  was  the  capacity  of  the  ship,  first,  on  the 
supposition  of  her  being  loaded  with  ordinary  weight 
and  measurement  goods,  the  weight  and  measurement 
being  proportioned  as  a  person  desirous  of  loading  as 
full  a  cargo  of  ordinary  weight  and  measurement  goods 
as  she  was  capable  of  carrying  would  load  her;  and 
secondly,  on  the  supposition  of  her  being  so  loaded  with 
Sydney  weight  and  measurement  goods  :  and  if  in  either 
view  her  capacity  fell  short  of  1000  tons,  he  directed 
them  to  find  how  much  the  ship  was  worth  less  than  if 
she  had  been  able  to  carry  1000  tons,  and  that  should 
be  deducted  from  the  1550/. 

The  jury  found  that  the  capacity  of  the  vessel  in  the 
first  view  proposed  to  them  was  1000  tons,  and  in  the 
second  view  855  tons,  and  that  in  the  latter  view  224/. 
15^.  was  the  sum  which  should  be  deducted  from  the 
1550/.,  being  at  the  rate  of  31*.  per  ton  for  145  tons, 
the  difference  between  855  tons  and  1000  tons. 

The  learned  Judge  being  of  opinion  that  the  first  view 
was  the  right  one,  directed  a  verdict  to  be  entered  for 
the  plaintiff  for  the  amount  claimed,  and  gave  leave  to 
move  to  enter  a  verdict  for  the  defendant  in  accordance 
with  the  second  finding. 

In  Michaelmas  Term,  Edward  James  obtained  a  rule 
accordingly,  on  the  ground  that,  on  the  true  construction 
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of  the  contract  and  the  finding  of  the  jury,  the  defend-        1864. 
ant  was  entitled  to  a  verdict;  or  for  a  new  trial,  on  the        p^g, 
ground  of  misdirection,  the  defendant  having,  on  the  true       bqwik. 
construction  of  the  contract,  a  right  to  put  such  lawful 
cargo  on  board  as  he  pleased,  and  having  loaded  a  full 
and  complete  cargo  of  lawful  merchandise,  his  liability 
was  not  enlarged  by  the  agreement  or  warranty  on  the 
part  of  the  plaintiff  that  the  ship  should  carry  1000  tons 
of  such  lawful  cargo. 

MelHsh  and  Kemplay  shewed  cause. — The  object  of 
specifying  weight  and  measurement  in  the  condition  as 
to  the  capacity  ol  the  vessel  is  that  the  hold  may  be 
full  when  she  sinks  to  the  depth  of  the  water  mark. 
There  is  no  absolute  rule  of  capacity  of  a  ship,  it  must 
depend  on  the  weight  and  measurement  of  the  goods 
put  on  board.  [Blackburn  J.  A  vessel  would  not  be 
seaworthy  if  loaded  with  goods  either  by  weight  or 
measurement  exclusively.]  The  condition  in  this  char- 
terparty  is  a  general  warranty  of  the  capacity  of  the  ship 
according  to  the  ordinary  mode  of  loading  a  general  ship. 
[Blackburn  J.  Sometimes  the  charterparty  is  for  time, 
without  mentioning  a  port  of  discharge.  This  charter- 
party  expresses  that  the  ship  is  chartered  for  a  voyage  to 
Sydney. 1  But  there  is  no  warranty  of  what  the  ship 
would  carry  on  that  voyage,  nor  a  stipulation  that  a 
Sydney  cargo  was  to  be  put  on  board.  There  was  no 
evidence  that  the  master  of  the  ship,  who  was  a  foreigner, 
had  any  knowledge  of  a  custom  in  the  trade  to  Sydney, 
nor  was  there  sufficient  evidence  of  a  custom  which 
could  put  on  the  words  of  the  charterparty  a  construc- 
tion different  from   the  ordinary  one.     [Blackburn  J. 
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1864.  The  law  on  this  point  would  be  the  same  as  in  the  case 
Post  of  an  Enffltsh  shipowner.  Suppose  a  contract  to  load  a 
DowiB.  ^^  ^^^  complete  cargo.]  That  would  be  construed 
according  to  the  custom  of  the  port  of  loading.  In 
Machlachan  on  Merchant  Shipping,  p.  377^  it  is  said^ 
"  When  he  charters  the  whole  ship  under  contract  to 
provide  a  full  and  complete  cargo^  he  is  bound  to  load  a 
full  cargo^  although  the  vessel  is  larger  than  the  repre- 
sentation made  of  her  capacity  in  the  charterparty ;-  pro- 
vided such  excess  is  not  unreasonable.'^  [He  also  cited 
Cockburn  v.  Alexander  (a).] 

The  first  breach  was  inserted  ex  majori  cautela,  but  is 
not  relied  upon. 

Baylis,  in  support  of  the  rule. — ^This  charterparty^ 
which  is  peculiar^  being  for  a  lump  sum^  and  the  balance 
of  freight  being  payable  in  advance  instead  of  when  earned 
and  under  the  condition  that  the  ship  shall  carry  1000 
tons  of  weight  and  measurement^  the  freighter  may  put 
on  board  any  proportions  of  weight  and  measurement  he 
chooses,  and  therefore  is  not  liable  on  either  breach.  The 
owner  of  the  vessel  ought  to  know  what  the  capacity  of 
his  vessel  is.  [Blachbum  J.  And  the  charterer  ought  to 
know  what  cargo  he  wants  to  put  on  board.]  [He  cited 
Moorsom  v.  Page  {b)  and  Cuthbert  v.  Gumming,  on 
appeal  (c).] 

Blackburn  J.  The  point  raised  in  this  case  is  one  of 
nicety,  but  it  lies  in  a  very  small  compass,  depending  on 
the  construction  of  the  charterparty,  and  is  not  capable 

(a)  6  a  B.  791.  {h)  4  Camp.  103. 

{c)  11  Exch,  405. 


Down. 
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of  being  much  elucidated  by  argument.  And  I  do  not  1864. 
think  we  shall  gain  any  advantage  by  taking  time  to  "^^ 
consider. 

The  question  is^  by  what  rule  is  the  condition  or  war- 
ranty of  taking  a  cargo  of  not  less  than  a  specified  number 
of  tons  of  weight  and  measurement  to  be  determined. 
The  parties  make  a  charterparty  for  a  ship  at  Liverpool  to 
go  to  i%£foey,  with  acargo  tobeput  onboard  ni  Liverpool: 
a  lump  sum  of  1550/.  is  to  be  paid  for  the  voyage^  and  the 
freighter  says  to  the  shipowner^  I  will  only  pay  that  sum 
on  condition  that  you  warrant  the  ship  of  such  a  burden 
that  she  will  take  a  cargo  of  not  less  than  1000  tons  of 
weight  and  measurement ;  and  the  shipowner  says,  my. 
ship  is  capable  of  taking  1000  tons  of  weight  and  mea- 
surement. Mr.  James,  on  moving  for  the  rule,  and 
Mr.  Baylis,  in  supporting  it,  have  contended  that 
there  is  a  warranty  that  the  ship  is  capable  of  taking 
1000  tons  of  goods  in  any  proportion  of  weight  and 
measurement  which  the  freighter  chooses  to  furnish. 
But  that  cannot  be/ for  it  would  put  the  shipowner 
at  the  mercy  of  the  freighter.  When  a  ship  is  loaded, 
three  things  are  to  be  considered:  the  ship  is  to  be 
full,  it  is  to  be  loaded  so  that  it  may  sink  to  a  proper 
depth,  viz.,  that  of  the  water  line,  and  so  that  the 
centre  of  gravity  may  be  in  the  proper  place,  in  order 
that  the  ship  may  not  roll  or  labour,  or  be  top-heavy. 
These  objects  can  only  be  secured  by  certain  proportions 
of  heavy  and  light  goods  being  loaded  on  board.  And 
therefore  the  parties  must  be  taken  to  have  intended 
that  the  capacity  of  the  ship  should  be  to  take  1000 
tons  weight  and  measurement  in  reasonable  propor- 
tions. 
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1864.  Then  are  the  proportions  to  be  reasonable  with  refer- 

"j^^        ence  to  ordinary  goods  generally,  or  with  reference  only 

DowiB  *^  goods  usually  shipped  for  Sydney  f  I  think  the  parties 
must  have  meant  that  the  capacity  of  the  ship  should  be 
measured  with  reference  to  ordinary  weight  and  measure- 
ment goods.  When  a  shipowner  says,  "  My  ship  will 
ciarry  1000  tons  of  weight  and  measurement,  you  may 
take  her  to  such  a  port  and  put  on  board  of  her  what 
goods  you  please  for  the  market  there,''  I  think  that 
means  that  the  ship  is  of  capacity  to  hold  1000  tons  of 
weight  and  measurement  goods,  furnished  in  fair  pro- 
portions of  the  ordinary  and  usual  goods  of  the  port 
of  loading.  The  jury  found  that  assuming  the  ship  was 
loaded  with  ordinary  weight  and  measurement  goods, 
the  weight  and  measurement  being  proportioned  as  a 
person  desirous  of  loading  as  full  a  cargo  of  ordinary 
weight  and  measurement  goods  as  she  was  capable  of 
carrying  would  load  her,  the  capacity  of  the  ship  was 
1000  tons.  On  that  finding  the  condition  was  complied 
with  and  the  plaintiff  is  right.  The  rule^  therefore,  will 
be  discharged. 

This  finding  precludes  any  question  whether,  if  the 
ship  fell  short  of  that  capacity,  advantage  could  be  taken 
of  it  in  reduction  of  damages. 

Mellor  J.  I  agree  that  this  case  would  not  be 
elucidated  by  further  consideration,  nor  by  reference 
to  authorities;  because  the  cases  as  to  loading  a  full 
and  complete  cargo  depend  upon  other  considerations 
than  those  which  govern  this.  By  this  charterparty  a 
ship  is  hired  for  a  certain  voyage,  viz.,  from  Liverpool  to 
Sydney,  for  the  sum  of  1550/.  in  full,  on  condition  of 
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her  taking  a  cargo  of  not  less  than  1000  tons  of  goods        1864. 
weight  and  measurement    I  think  the  latter  words  are        j^^^^ 
introduced  as  a  test  of  the  general  capacity  of  the  ship       d<^,j. 
and  not  with  reference  to  the  goods  being  carried  to 
any  particular  port     I  think  the  plaintiff  is  not  to 
be  bound  by  the  measurement^  or  amount^  or  quantity 
cf  the  goods^  as  if  the  warranty  had  been  merely  for 
Sydney  goods;   but  that^  the  ship  being  of  the  capacity 
warranted^  it  is  the  default  of  the  defendant  that  having 
the  option  of  loading  her  as  he  chooses  he  has  not  made 
the  ship  fully  available. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER.  [1866.] 

{Saturday, 

PusT  against  Dowie.  ^"^  ^  . 

For  head  note,  see  ante,  p.  20, 

THHE  defendant  brought  error  on  the  judgment  of  the 
Coiirt  of   Queen^s   Bench   on  the  demurrer^   and 
appealed  from  its  decision  in  discharging  the  rule.    The 
case  was  ai^ed  by 

BayUs,  for  the  defendant. — There  are  two  questions 

on  the  construction  of  the  charterparty,  both  raised  by 

fhe  third  plea  ;  one  arising  on  the  demjirrer^  the  other 

on  the  facts  proved  at  the  trial. 

Pirst.   As  to  the  rule.    The  charterparty  stipulates 

VOL.  V.  D  B.  &  s. 
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[1865.]       'or  payment  of  freight   in   advance,  on  condition  of 
'^;^         the  vessel  taking  a  cargo  of  not  less  than  1000  tons 

-j^"  by  weight  and  measurement.     The  charterparty  con- 

tains no  restriction  as  to  the  kind  of  cargo  to  be  put 
on  board,  and  states  that  such  goods  only  as  the 
charterer  may  direct  shall  be  received  on  board,  and, 
therefore,  the  charterer  may  put  on  board  any  cargo 
of  lawful  merchandise  and  in  what  proportions  of 
weight  and  measurement  he  pleases,  provided  he  puts 
on  board  some  goods  by  measurement  If  the  defend- 
ant put  on  board  an  exceptional  cargo,  as  a  cargo  of 
feathers,  he  must  pay  by  measurement.  [3/e//wA,  contra. 
— The  plaintiff  does  not  rely  on  the  breach  that  the 
defendant  did  not  load  a  proper  cargo.]  In  Moorsom  v. 
Fage  {a)  it  was  held  that  a  charterer  who  shipped  a  full 
cargo,  consisting  of  two  out  of  three  enumerated  articles 
fulfilled  his  contract.  In  most  of  the  cases  there  has 
been  a  different  freight  for  different  kinds  of  goods,  and 
the  Courts  have  classified  the  freight  accordingly,  as 
in  Cockburn  v.  Alexander  (i),  where  Maule  J.,  in  effect 
adopting  the  rule  of  construction,  verba  fortius  accipiuntur 
contra  proferentem,  said,  p.  814,  "  Generally  speaking, 
where  there  are  several  ways  in  which  the  contract  might 
be  performed,  that  mode  is  adopted  which  is  the  least 
profitable  to  the  plaintiff,  and  the  least  burthensome  to 
the  defendant"  In  Maclachan  on  Merchant  Shipping, 
p.  378,  it  is  said,  ''  The  description  of  the  cargo  stipulated 
for  in  the  chai*terparty  is  often  so  loose  as  to  leave  the 
shipper  his  choice  of  goods  in  the  whole  range  of  lawful 
merchandise ;  but  it  is  also  occasionally  so  connected 

(a)  4  Camp.  103.  (h)  6  C  B,  791. 
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with  the  rates  of  fireight  and  the  whole  earnings  of  the       [1865.] 
ship  by  the  adventure^  as  to  bind  the  merchant  in  the         ppg^ 
strictest  manner,  if  not  to  ship  accordingly,  at  all  events       powip. 
to  pay  as  though  he  had.'* 

When  the  charterer  charters  a  ship  to  carry  a  cargo  to 
a  particnlar  place,  if  the  charterparty  is  silent  about  the 
merchandise  to  be  carried  it  will  have  reference  to  the 
place  of  destination.  If  the  1000  tons  are  construed  to 
be  half  weight  and  half  measurement,  the  defendant 
only  put  on  board  twenty-five  tons  more  than  half  weight. 
But  the  proper  construction  is  that  there  should  be  a 
reasonable  proportion  of  weight  and  measurement, 
bearing  in  mind  that  a  usual  Sydney  cargo  is  two-thirds 
weight  and  one-third  measurement.  Evidence  is  admis* 
sible  to  shew  the  usual  proportions  of  weight  and 
measurement  in  loading  a  cai^o  destined  for  a  par- 
ticular port ;  Cuthbert  v.  Cumminy,  an  appeal  (a). 

Secondly.  As  to  the  demurrer.  The  owner  does  not 
guarantee  the  vessel  to  measure  more  than  577  tons ; 
but  the  shipper  is  not  to  pay  the  balance  of  freight  in 
advance  unless  the  ship  will  carry  1000  tons  of  weight 
and  measurement  The  Court  must  give  full  efiect  to 
the  terms  which  have  been  agreed  upon  between  the 
parties ;  Stadhard  v.  Lee  (J),  Tidey  v.  Mollett  (c),  per 
Erie  C.  J.  This  is  a  condition  precedent  to  the  pay»- 
ment  of  the  freight  in  advance ;  Behn  v.  Bumess  (d), 
Graves  v.  Leyy  (e). 

The  judgment  of  the  Court  below  proceeded  on  the 
ground  of  the  unreasonableness  of  construing  the  con* 

(a)  11  Exch.  405.  (b)  ^  B,  ^  S.  364.  371-2. 

(<r)  16  C.  B.  y.  S,  298. 309.  (d)  Z  B.  f  S.  761,  pi.  4,  5,  6, 

{e)  9  Exch.  709.  717. 

D   2 
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[1865.]  dition  as  a  condition  precedent,  but  does  not  advert  to 
Pijg,        the  fact  that,  the  ship  being  guaranteed  577  tons  only, 

Down.  *^®  defendant  could  have  had  no  remedy  by  cross  action 
for  the  ship  not  carrying  the  difference  between  577  and 
1000  tons.  And  if  that  were  given  in  evidence  in  reduc- 
tion of  damages,  the  balance  would  be  in  favour  of  the 
defendant,  for  the  plaintiff  claims  219/.,  whereas  the 
claim  of  the  defendant  in  the  event  of  reduction  for  short 
capacity  would  be  224/.  The  plaintiff  has  his  remedy 
by  lien  on  the  bill  of  lading  in  respect  of  the  quantity  of 
goods  put  on  board  and  carried  to  Sydney^  and  at  a 
higher  freight  than  provided  for  by  the  charterparty ;  or 
on  a  quantum  meruit  The  doctrine,  that  if  a  partial  benefit 
has  been  received  the  condition  ceases  to  be  available  as 
such,  which  was  stated  by  Williams  J.  in  delivering  the 
judgment  of  this  Court  in  Behn  v.  Bumess,  in  error  {a), 
does  not  apply  here.  The  balance  of  freight  is  claimed  by 
the  defendant  as  payable  on  the  sailing  of  the  ship,  and 
at  that  time  no  benefit  was  received  by  the  charterer,  and 
no  freight  had  been  earned ;  and  if  freight  were  paid  in 
advance  and  the  ship  were  lost,  the  charterer  would  get 
no  benefit,  as  there  is  no  albwance  for  insurance. 

Mellish  {Kemplay  with  him),  for  the  plaintiff,  was  not 
called  upon*. 

Erle  C.  J.  We  are  all  of  opinion  that  the  judgment 
of  the  Court  below,  on  both  points,  ought  to  be  affirmed. 
The  argument  turned  on  that  portion  of  the  charter- 
party  in  which  payment  of  the  sum  of  1550/.,  for  the  use 
and  hire  of  the  ship  in  respect  of  the  voyage  from  Liver^ 

(a)  SB.4S.75l,7bd. 
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pool  to  Sydney,  is  stipulated  for,  ''on  condition  of  her      [1865.] 
taking  a  cargo  of  not  less  than  1000  tons  of  weight  and         p^ 
measurement/'    The  action  is  brought  to  recover  the       powii. 
balance  due  after  deducting  1330/.  Ss.,  for  which  bills 
had  been  given  for  freight,  payable  in  Sydney,  and  the 
defence  is  that  the  condition  was  not  performed. 

The  defendant  says  that  the  meaning  of  the  condition 
IB,  that  the  ship  should  take  on  board  a  Sydney  cargo  of 
not  less  than  1000  tons  of  weight  and  measurement,  and 
that  a  Sydney  cargo  is  of  an  unusual  proportion  in  this, 
that  it  consists  of  two-thirds  weight  and  one-third  mea- 
surement, whereas  an  ordinary  cargo  is  the  reverse.  I 
think  this  is  not  to  be  construed  as  a  stipulation  for  a 
Sydney  cai^a  The  phrase  "  the  vessel  taking,^'  means 
that  the  vessel  is  capable  of  taking  a  cargo  of  1000 
tons  of  weight  and  measurement  in  the  ordinary  pro* 
portions,  and  not  on  the  supposition  of  there  being  an 
unusual  cargo.  It  is  found  by  the  jury  that  the  vessel 
was  capable  of  taking  a  cargo  of  1000  tons  of  ordinary 
freight  and  measurement ;  therefore  there  is  no  breach 
of  condition,  and  the  defendant  has  no  defence  on  his 
appeaL 

The  defendant  has  also  brought  error  on  the  judg- 
ment of  the  Court  below  upon  demurrer  to  the  third 
plea,  which  is,  that  the  condition  of  the  ship  '^  taking  a 
cargo  of  not  less  than  1000  tons  of  weight  and  measure- 
ment*' was  not  performed.  Even  if  we  construe  the 
words  as  a  condition  precedent  in  the  strict  sense,  the 
stipulation  for  freight  is  divisible  in  its  nature,  and, 
being  so,  the  case  falls  within  the  principle  stated  by 
fViUiams  J.  in  Behn  v.  Burness,  in  error  (a),  that  where 

(a)  3^.  #5.  761.  765. 
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[1865.]  the  whole  or  any  suhstantial  part  of  the  oonsideration 
Pu8T        for  the  promise  of  the  one  party  has  been  received  by 

Dowis.  ^^^  other^  the  latter  cannot  treat  it  as  a  condition,  but 
as  a  stipulation  for  breach  of  which  he  may  obtain 
compensation  in  damages.  Here  the  hull  of  the  ship 
has  been  placed  at  the  disposal  and  service  of  the 
charterer,  and  if  there  were  matter  by  reason  of  which 
he  might  have  refused  to  take  the  ship,  or  for  which  he 
might  be  indemnified  in  reduction  of  damages  when  he 
has  put  on  board  a  cargo,  still  he  cannot  be  allowed  to 
say  that  he  will  not  pay  anything. 

Pollock  C.  B.,  Willes  and  ELeatino  J  J.,  Channell 
and  PiooTT  BB.,  concurred. 

Judgment  affirmed. 


Monday,  Dingwall  and  others  against  Edwards. 

February  22d. 

Reported  vol.  4,  p.  738. 
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1864. 


Bramwbll    (Official    Assignee    of   Service,    a  ^^^^^^^gd. 
Bankrupt)  against  Eglinton.  Bankruptcy 

2^f2dFict. 
On  the  22nd  Octoher,  1862,  by  deed  between  S.  and  the  defendant,  c,  134.  m.  98. 
&,  in  consideration  of  60L  adranced  by  the  defendant  assigned  all  bis  103. 
lioiisehold  fnmitnre  and  effects  to  the  defendant,  with  a  proviso  for  Relation. 
making  the  deed  Toid  if  8,  should,  on  demand  in  .writing  given  to  him,   Adjudication, 
or  left  at  his  last  place  of  abode,  ijay  the  501.  with  interest ;  and  in  de&ult  Petition  in 
ofiMiyment  contrary  to  the  proviso,  "  then  at  any  time"  thereafter  the  formd  pau- 
defendant  was  empowered  to  take  possession  of  and  sell  the  ^^oods ;  and  peris. 
imtil  deiaolt  S.  was  to  retain  possession  of  them.  At  the  same  time  S.  gave  Bankrupt  Law 
the  defendant  his  acceptance  at  four  months  for  501.  as  collateral  security,    Consolidation 
which  the  defendant  indorsed  over  for  value.     On  the  12th  February,  Act,  1849, 
8.  was  taken  in  execution  and  committed  to  the  county  gaoL    On  the   12  &  13  Vict, 
16th,  the  defendant,  knowing  i9.  to  be  in  gaol,  left  a  demand  in  writins  <^'  106.  s.  133. 
•t  his  house,  and  took  possession  of  the  goods  the  same  evening,  and  Bill  oj  sale, 
continuing  in  possession  sold  them  on  the  13th  March.    On  the  18th  Demand  and 
February,  S.  having  made  the  affidavit  required  by  sect.  98  of  The  Bank-  eeisure. 
mptcy  Act,  1861,  24  &  25  Vict.  c.  134.,  petitioned  in  formA  pauperis,    Taking  an 
and  on  the  23rd  was  brought  up  to  the  County  Court  and  adjudicated  a  occeptanM. 
bankrupt  under  the  99th  section.    In  trover  by  the  official  assignee 
■gainst  the  defendant:  Held, 

1.  That  if  the  taking  possession  on  the  16th  F^fruarVt  the  day  of  the 
demand,  was  premature,  that  did  not  prevent  the  defendant  from  taking 
possession  afterwards  in  due  time. 

2.  That  the  taking  of  the  acceotance  and  indorsing  it  over  for  value 
did  not  suspend  the  right  of  the  aefendant  to  take  possession  under  the 
bill  of  6ale. 

3.  That  by  sect.  103  of  stat.  24  &  25  Vict.  e.  134.,  the  abjudication 
related  back  to  the  date  of  the  commitment  of  S.  to  ]^rison,  and  therefore 
the  goods  which  were  Uien  in  his  order  and  disposition  by  the  consent 
of  the  defendant  passed  to  the  official  assignee,  and  the  transaction  was 
not  protected  by  sect.  133  of  The  Bankrupt  Law  Consolidation  Act, 
1849,  12  &  13  Vict.  c.  106. 

4.  (^tare,  whether  sect.  103  applies  to  an  adjudication  made  by  the 
registrar  under  sect  101  ? 

'PHE  first  count  of  the  declaration  alleged  a  conversion 
of  goods  of  C.  G.  Service  before  he  became  bank- 
rupt. The  second  count  alleged  a  conversion  of  goods 
of  the  plaintiff  as  assignee  after  C  G.  Service  became 
bankrupt. 

Pleas.  First,  to  both  counts.  Not  guilty.  Second, 
to  the  first  count.     That  the  goods  were  not  the  goods 
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1864.        of  C.  G.  Service.    Third,  to  the  second  count.    That  the 
Bramwell    goods  were  not  the  goods  of  the  plaintijQT  as  assignee. 

On  the  trial,  before  Mellar  J.,  at  the  Durham  Summer 
Assizes,  1868,  it  appeared  that  the  action  was  brought 
by  the  plaintiflf,  who  was  registrar  of  the  County  Court 
o{  Durham,  holden  at  Durham,^  to  recover  the  value  of 
goods  of  the  bankrupt  Service,  seized  and  sold  by  the 
defendant  under  a  bill  of  sale  given  to  him  by  the 
bankrupt. 

The  bill  of  sale  was  by  deed  between  the  bankrupt  &r- 
vice  and  the  defendant,  and  was  executed  by  the  bankrupt, 
who  was  a  shipowner  at  Sunderland,  on  the  22nd  October, 
1862 ;  and  by  it,  in  consideration  of  50/.  advanced  to 
him  by  the  defendant,  he  assigned  to  the  defendant  all 
his  household  furniture  and  effects,  with  a  proviso  for 
making  the  deed  void  if  Service  should  on  demand,  by 
notice  in  writing  to  be  given  by  the  defendant  to  him  or 
left  at  his  last  place  of  abode  in  England,  pay  to  the 
defendant  the  sum  of  50/.  and  interest  at  5/.  per  cent, 
per  annum,  and  also  a  proportionate  sum  for  any 
portion  of  a  half  year  between  the  last  half-yearly  day 
of  payment  and  the  giving  of  the  notice.  Then 
followed  a  covenant  by  Service  to  pay  the  50/.  and 
interest;  and  in  default  of  payment  contrary  to  the 
proviso  "then  at  any  time"  thereafter  the  defendant 
was  empowered  to  take  possession  of  and  sell  the  goods, 
holding  any  surplus  after  payment  of  the  50/.  with 
interest  and  expenses  in  trust  for  Service;  and  until 
default  Service  was  to  retain  possession  of  the  goods. 
The  bill  of  sale  was  duly  registered  on  the  25th  October, 
1862. 

At  the  time  the  bill  of  sale  was  executed  the  defend- 
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ant  also  drew  a  bill  of  exchange  upon  Service  for  the        18($^ 
60/.  Becored  by  the  bill  of  sale.     The  bill  of  exchange     bramwsll 
▼aa  dated  the  22nd  October,  1862,  payable  four  months     EoLarroir. 
after  date,  was  accepted  by  Service,  and  indorsed  over 
by  the  defendant  for  value. 

Service  remained  in  possession  of  the  goods  which 
were  the  furniture  of  the  house  in  which  he  and  his  wife 
resided.  On  the  12th  February,  1863,  he  was  arrested 
under  a  capias  ad  satisftunendum  at  the  suit  of  a  creditor 
for  33/1  \0s.,  and  lodged  in  Durham  GaoL  On  the 
morning  of  the  16th  February,  the  defendant,  who  was 
aware  that  Service  had  been  arrested  and  was  in  gaol, 
left  a  notice  in  writing  at  the  dwelling-hous^  of  Service 
demanding  payment  of  the  50/.  and  interest  secured 
by  the  bill  of  sale;  and  on  the  same  evening  the  defend- 
ants clerk  took  formal  possession  of  the  goods  imder 
the  bill  of  sale. 

On  the  18th  February,  Service,  in  pursuance  of  sect. 
98  of  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  184., 
presented  a  petition  in  formfi  pauperis,  addressed  to 
the  County  Court  of  Durham,  holden  at  Durham, 
praying  that  he  might  be  adjudged  a  bankrupt,  and 
at  the  same  time  filed  the  usual  affidavit  that  he  had 
not  the  means  of  paying  the  usual  fees  and  expenses. 
On  the  23rd,  not  having  been  previously  discharged  by  a 
registrar,  he  was,  in  piursuance  of  sect.  99,  brought  up  to 
the  County  Court,  which  made  an  order  of  adjudication 
in  bankruptcy  against  him,  granted  him  an  order  of 
protection  and  ordered  his  discharge  from  custody. 

The  acceptance  given  by  Service  to  the  defendant 
became  due  on  the  25th  February,  On  the  23rd,  after 
his  discharge  from  custody.  Service  first  became  aware 
of  the  notice  demanding  the  50/. 
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1864.  On  Service  being  adjudicated  bankrupt^  tHe  plainti£F 

Bramwbli.  ^  the  registrar  of  the  Court  became  official  assignee, 
EoLuiTON.  ^^^  ^  ^^  creditors  assignee  was  chosen  at  the  meeting 
of  the  creditors,  he,  by  virtue  of  his  office,  became  sole 
assignee  of  the  bankrupt's  estate  and  effects,  and,  as 
such,  demanded  the  goods  of  the  defendant;  but  the 
defendant  declined  to  give  them  up,  and  on  the  13th 
March  sold  them  under  the  bill  of  sale  by  public 
auction. 

It  was  contended  for  the  plaintiff:  First,  that  the 
adjudication  against  the  bankrupt  in  form&  pauperis 
related  back  to  the  12th  Fehrvary^  the  day  of  his  com- 
mitment to  prison,  so  as  to  invalidate  the  seizure  of  the 
goods  by  the  defendant  under  the  bill  of  sale  which  was 
made  after  the  bankrupt's  commitment  though  before 
the  filing  of  his  petition.  Secondly,  that  the  demand  of 
50/.  under  the  bill  of  sale  was  not  reasonable,  being 
made  at  the  dwelling-house  of  the  bankrupt  at  Sunder-- 
land  when  he,  to  the  knowledge  of  the  defendant,  was  in 
the  county  gaol  at  Durham,  and  possession  of  the  goods 
having  been  taken  on  the  same  day.  Thirdly,  that  a 
bill  of  exchange  having  been  given  by  the  bankrupt  to 
the  defendant  as  a  collateral  security  for  the  debt  for 
which  the  bill  of  sale  was  given,  and  that  bill  having 
been  indorsed  over  by  the  defendant  and  being  out- 
standing, the  defendant  was  not  in  a  condition  to  make 
a  demand  under  the  bill  of  sale. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  move  to  enter  a  nonsuit  or  a  verdict 
for  the  defendant,  the  Court  to  be  at  liberty  to  draw 
inferences  of  fact. 

Of  sections  98—105  of  The  Bankruptcy  Act,  1861,  24 
&  25  Vict  c.  134.,  which  are  a  series  under  the  heading, 
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''As  to  adjudication  of  bankruptcy  against  pauper  and       1864. 
other  prisoners  for  debt/'  the  following  are  material : —    Bbamwbll" 

Sect.  98.  "  If  any  debtor,  whether  a  trader  or  not,  £<,  Jjjl^,,^ 
now  being  or  who  shall  be  imprisoned  for  any  debt  or  • 
demand,  shall  through  poverty  be  unable  to  petition  the 
proper  Court  for  an  adjudication  of  bankruptcy  agunst 
himself,  he  shall  be  at  liberty  to  petition  in  formd  pau^ 
periSf  upon  making  an  affidavit  that  he  has  not  the 
means  of  paying  the  fees  and  expenses  usually  payable 
in  respect  of  a  petition  by  a  debtor  for  an  adjudication 
of  bankruptcy/'  Such  affidavit  to  be  sworn  before  the 
gaoler  of  the  prison  where  such  debtor  is  confined. 

Sect.  99.  "  Every  person  so  petitioning  in  formd  pau- 
peris as  aforesaid  shall,  if  not  previously  discharged  by 
a  r^istrar,  be  brought  up  to  the  County  Court  of  the 
district  at  its  next  sitting  after  the  presentation  of  such 
petition,  and  shall  be  examined  by  the  Court  touching 
his  estate  and  effects,  debts,  dealings,  and  transactions ; 
and  if  the  Court  shaU  be  satisfied  with  such  examination 
it  shall  make  an  order  of  adjudication  of  bankruptcy 
against  the  petitioner,  and,  if  it  think  fit,  grant  an  order 
of  protection  to  the  petitioner.'' 

Sect  100.  The  gaoler  of  every  prison  &c.  shall  on  the 
first  day  of  every  month  make  a  return  of  persons  in 
custody  "  upon  any  process  whatsoeter,  for  or  by  reason 
of  any  debt,  claim,  or  demand  whatsoever,"  the  date  of 
their  imprisonment,  the  nature  and  amount  of  the  debts 
or  demands,  and  whether  they  are  willing  or  refuse  to 
petition  the  Court  of  Bankruptcy  or  are  unable  to  do 
80  by  reason  of  poverty ;  also  the  name  and  address  of 
every  creditor  at  whose  suit  they  are  imprisoned  or 
detained. 

Sect.  101.  The  Registrar  of  the  Court  of  Bankruptcy 
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1864.  OP  of  ^0  Clounty  Court  shall  on  the  day  named  in  an 
BtuLuwmT  ^^^  to  be  made  by  the  Commissioner  or  County  Court 
Eo&iiTOH  '^^S®>  notice  of  which  order  is  to  be  forthwith  given  to 
the  gaoler,  ''  and  also  to  the  execution  and  detaining 
creditors  of  every  prisoner  included  in  such  return," 
attend  at  the  prison  and  examine  every  prisoner  included 
in  such  return  touching  his  estate  and  effects,  debts, 
dealings  and  transactions,  and  ascertain  the  last  place  of 
abode  and  business  of  each  prisoner  within  the  six 
months  next  prior  to  his  imprisonment,  and  shall  have 
power  to  make  an  order  of  adjudication  in  bankruptcy 
against  every  such  prisoner  and  to  grant  him  protection 
and  to  make  an  order  for  his  release  from  prison,  and 
shall  also  direct  in  what  Court  such  adjudication  shaU  be 
prosecuted. 

Sect  102.  ''  If  the  prisoner  shall  refuse  to  appear  or 
to  be  sworn,  or  to  answer  all  lawful  questions  of  such 
registrar  or  of  the  execution  or  detaining  creditor,  or  of 
any  other  creditor  who  shall  be  present,  respecting  his 
debts,  liabilities,  dealings,  and  transactions,  or  to  make 
a  full  discovery  of  his  estate  and  effects,  and  of  all  his 
books  of  account,  or  to  produce  the  same,  or  to  sign  his 
examination  when  taken,  the  registrar  shall  report  the 
same  to  the  Court,  and  the  Court  may,  by  warrant 
under  the  hand  and  seal  of  the  Judge  or  Commissioner, 
commit  him  to  the  common  gaol  of  the  county,  there  to 
be  kept,  with  or  without  hard  labour,  for  any  time  not 
exceeding  one  month,  and  the  Court  may  at  the  same 
time  adjudge  such  prisoner  bankrupt ;  provided  that  if 
after  such  adjudication  the  bankrupt  shall,  before  the 
period  of  such  commitment  has  expired,  submit  to  be 
examined,  and  in  all  things  conform  to  the  jurisdiction 
of  the  Coiurt,  he  shall  have  in  all  respects  the  same 
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benefit  as  if  he  had  submitted  to  the  Court  in  the  first        1864. 
mstance.''  Beamweu 

Sect.  103.  ''Every  adjudication  against  any  prisoner  Eqlimtov. 
for  debt  so  brought  up  as  aforesaid  shaU,  unless  the 
Court  shaU  otherwise  direct^  have  relation  back  to  the 
date  of  his  commitment  or  detention  as  the  case  may  be, 
and  shall  be  as  valid  and  effectual  for  aU  purposes  as  if 
it  had  been  made  under  any  other  of  the  provisions  of 
this  Act/' 

In  MichaelmcLS  Term, 

Edward  James  obtained  a  rule  nisi  to  enter  a  nonsuit 
or  a  verdict  for  the  defendant  pursuant  to  leave  reserved, 
on  the  ground  that  on  the  evidence  the  defendant  was 
entitled  to  succeed. 

The  rule  was  argued  and  two  points  disposed  of  on 
Fdnruary  3rd. 

(iuam  shewed  cause. —  First  Sect  103  of  The 
Bankruptcy  Act,  1861,  24  &  25  VicL  e.  134.,  which 
provides  that  the  adjudication  against  any  prisoner  for 
debt,  ''  BO  brought  up  as  aforesaid,^'  shall  relate  back  to 
the  date  of  *'  his  commitment  or  detention,''  applies  to 
prisoners  petitioning  in  form&  pauperis  and  adjudicated 
bankrupt  under  sections  98  and  99.  Sect  99  is  the 
only  clause  in  the  preceding  sections  in  the  group  which 
contains  the  words  ''  brought  up,"  and  no  other  sec- 
tion mentions  a  bringing  up  of  the  prisoner.  [MeUar  J. 
Unless  the  words  in  sect.  103  "  so  brought  up  as 
aforesaid"  are  confined  to  prisoners  who  petition  in 
formfi  pauperis,  they  seem  to  be  surplusage.]  And 
the  ''  commitment  or  detention  of  the  prisoner"  mean 
his  original  commitment  for  debt  or  his  detention 
for  debt  under  sect  71,  which  declares  that  "  if  any 
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1864.  debtor,  whether  a  trader  or  not,  having  been  arrested 
B|iAMwxLL~^  ^^  committed  to  prison  for  debt,  or  on  any  attach- 
Eqliktoh  ^^^^  for  nonpayment  of  money,  shall,  upon  such  or 
any  other  arrest  or  commitment  for  debt  or  nonpay- 
ment of  money,  or  upon  any  detention  for  debt,  lie  in 
prison,  being  a  trader,  for  fourteen  days,  or,  not  being  a 
trader,  for  two  calendar  months,  or,  having  been  arrested 
for  any  cause,  shall  lie  in  prison  as  aforesaid,  after  any 
detainer  for  debt  lodged  against  him,  and  not  discharged, 
every  such  debtor  shall  thereby  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy/'  If  the  commitment  or 
detention  in  sect.  103  had  been  intended  to  refer  to 
cases  under  sect.  102,  the  language  would  have  been, 
*^  such  commitment  or  detention.^'  [^Crompton  J.  But 
sect. '71  mentions  also  "arrest**  for  debt :  the  framer  of 
the  Act  seems  to  have  omitted  that  word  in  sect.  103 
because  it  would  not  apply  to  cases  under  sect.  102.] 
The  word  "arrest'*  is  accidentally  omitted  in  sect. 
103;  and  in  sect.  71  the  words  "  arrested**  and  "com- 
mitted **  are  used  as  synonymous.  [Blackburn  J.  Com- 
mitment properly  refers  to  attachment,  and  arrest  to 
debt.]  The  word  "  commitment**  in  sect.  103  is  used 
in  the  sense  of  confinement  for  debt,  as  in  sect  36  of 
stat  1  &  2  Vi  t  c.  110.  IBlackburn  J.  It  applies  to  im- 
prisonment under  final  process.]  When  a  man  is  arrested 
on  mesne  process  under  stat.  1  &  2  Vict  c,  110.  ».  3., 
it  is  not  ascertained  that  there  is  a  debt.  [Crompton  J. 
The  Insolvent  Debtors  Acts  apply  to  imprisonment 
whether  on  mesne  or  final  process.]  And  probably  stat. 
24  &  25  Vict.  c.  134.  so  applies.  There  is  good  reason 
for  making  the  adjudication  upon  a  petition  in  form& 
pauperis  relate  back  to  the  date  of  the  original  com- 
mitment and  not  to  the  filing  of  the  petition,  otherwise 
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a  prisoner  for  debt  might  divest  himself  of  all  his  property  1864. 
after  his  commitment^  and  then  come  before  the  Court  Beamwbll 
in  forma  pauperis.  Sect.  86,  by  which  the  filing  of  a  eoJhton. 
petition  for  adjudication  is  declared  to  be  an  act  of 
bankruptcy,  does  not  govern  the  cases  of  adjudication  of 
bankruptcy  against  paupers.  [^Blackburn  J.  Is  it  not 
a  harsh  enactment  to  make  the  adjudication  relate  back 
if  a  debtor  has  lain  in  prison  twenty  years,  and  then 
takes  the  benefit  of  the  proviso  at  the  end  of  sect.  102  ? 
The  doctrine  of  relation  is  not  needed  in  order  to  get 
rid  of  a  transaction  which  can  be  proved  to  be  dishonest : 
it  may  be  dealt  with  imder  stat  13  Eiiz,  c.  5.]  Sect.  103 
cannot  refer  to  the  cases  of  recusant  prisoners  provided 
for  in  sects.  101,  102,  because,  under  sect.  101,  the 
prisoner  is  not  brought  up  before  the  registrar,  but  the 
registrar  attends  at  the  gaol,  and  under  sect.  102  the 
Court  is  empowered  to  commit,  and  at  the  same  time 
adjudge  such  prisoner  bankrupt,  and  so,  the  commitment 
and  adjudication  being  contemporaneous;  there  could  be 
no  relation  back. 

Secondly.  The  money  secured  by  the  bill  of  sale, 
was  not  payable  until  after  a  demand  in  writing,  and 
the  demand  must  allow  a  reasonable  time  for  payment 
before  possession  is  taken  under  the  bill  of  sale;  Toms 
V.  Wilson  (a).  Here  the  possession  was  taken  on  the 
same  day  as  the  demand  was  made,  without  waiting  for 
any  communication  fix)m  Durham,  where  the  debtor  was 
in  prison.  And  if  the  first  seizure  was  an  act  of  bank- 
ruptcy, it  taints  the  whole  transaction. 

Thirdly.  The  giving  of  an  acceptance  as  collateral 
security  for  the  debt  secured  by  the  bill  of  sale,  was  a 

(a)  4  ^.  ^  5.  442 ;  affirmed  on  appeal,  Id.  455. 
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1864.  conditional  or  contingent  payment  of  the  debt ;  and  as 
Bbamwbll"^*  ^*®  outstanding  and  indorsed  over,  no  debt  was  due 
EoLiHTov  ^  ^^^  defendant,  and  therefore  he  was  not  in  a  condition 
to  make  a  demand.  [^Blackburn  J.  A  right  of  stoppage 
in  transitu  may  be  exercised  notwithstanding  a  bill  of 
exchange  has  been  given ;  so  also  the  power  of  entry 
under  a  mortgage  deed.] 

Lewersy  in  support  of  the  rule. — First  The  103rd  sec- 
tion of  The  Bankruptcy  Act,  1861, 24  &  25  Vict.  c.  134., 
applies  only  to  the  case  of  commitment  or  detention  in  sect. 
102.  When  a  prisoner  for  debt  is  reported  as  recusant 
by  the  registrar,  he  must  be  brought  up  before  the  com- 
missioner or  County  Court  Judge,  for  the  Court  would 
not  commit  him  on  the  report  of  the  registrar  without 
hearing  what  he  had  to  say;  and  then  the  Court  would 
either  commit  him  and  postpone  final  adjudication  until 
the  next  monthly  attendance  of  the  registrar  at  the 
prison  when  the  prisoner  might  submit,  or  would  not 
commit  nor  adjudicate ;  in  which  case  the  prisoner  would 
be  detained.  The  words  "  brought  up,''  are  impliedly 
in  sect  102,  and  there  would  be  either  a  commitment  or 
detention;  and  in  either  case  sect  103  prevents  the 
title  of  the  assignees  from  being  prejudiced  by  the  con- 
tumacy of  the  prisoner.  {^Blackburn  J.  The  detention 
in  the  latter  case  is  not  a  detention  in  the  artificial  sense 
of  that  word.]  *'  Detention"  describes  the  state  of  the 
prisoner, — he  is  sent  back  to  be  detained  under  the 
previous  process  by  which  he  was  arrested.  If  the  word 
'^commitment"  means  arrest,  the  word  "detention" 
is  inoperative.  If  sect.  103  was  intended  to  refer  only 
to  the  cases  under  sects.  98,  99,  there  is  no  reason  for 
placing  it  after  sect  102.    The  Court  will  not,  in  con- 
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sbmiiig  an  Act  of  Parliament^  favour  the  doctrine  of       1861*. 
relation  of  an  adjudication  in  bankruptcy;    Clarke  t.     Bkaiiwsll 
ByaU  (a).     [Crampton  J,     Where  a  relation  is  contrary     jeouiitom. 
to  the  course  of  common  law,  the  onus  of  shewing  that 
the  statute  enacts  it  is  on  the  party  who  relies  upon  it.] 

Further,  if  the  word  commitment,  in  sect.  108»  is 
construed  to  mean  the  arrest  or  commencement  of  the 
imprisonment^  the  seizure  was  protected  by  sect  183  of 
The  Bankrupt  Law  Ck)nsolidation  Act,  1849,  12  &  13 
Vid.  c  106.,  which  is  not  repealed  by  stat.  24  &  25 
Vkt.  c.  184  s.  280.  and  Sched.  (O.),  '^  as  being  a  dealing 
or  transaction  with  the  bankrupt ''  without  notice  of  any 
prior  act  of  bankruptcy  committed  by  him ;''  Graham  v. 
Fmier  (ft).  In  Conway  v.  Nail  {c)  Tindal  C.  J,  said, 
p.  649,  ''The  meaning  of  these  words''  (t.  e.  the  similar 
words  in  stat  2  &  3  Vict  c.  29.  s.  1.)  ''  appears  to  me  to 
be,  that  the  party,  in  order  to  defeat  an  execution,  shall 
have  notice  of  a  prior  act  of  bankruptcy  complete  in 
itself  at  the  time  the  notice  is  given  to  him.''  On  the 
16th  February  the  defendant  had  notice  only  of  an 
arrest.  [He  also  cited  Edwards  v.  Gabriel  (d),  King  v. 
LeUh  (e),  Thompson  v.  Beatson  (/>] 

On  the  second  point  he  was  not  called  upon. 

Thirdly.  The  giving  of  the  bill  of  exchange  simul- 
taneously with  the  execution  of  the  bill  of  sale,  which 
was  under  seal,  did  not  extinguish  the  right  of  the 
defendant  under  the  bill  of  sale;  Davis  v.  Gyde  {g\ 
Worthxngton  v.  Wiyley  (A).  [^Blachbum  J.  At  most  it 
could  only  be  ground  for  an  equitable  plea.]  [He  was 
then  stopped.] 

(«)  1  JT.  m,  642.  (h)  14  C.  B.  ia4. 

(c)  1  a  B,  643.  W  7H.f  N.  520. 

(«)  2  T.  S.  141.  (f)  1  Bing,  145. 

(5)  2  ^  #  £L  62a  (h)  SBing.  N.  C,  451 

VOL.  v.  1  B.  &  S. 
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18641  Mellish  was  heard  as  to  stat  12  &  13  VicL  c.  106.  s.  188. 

Bramwbll  ^^^^  section  renders  valid  bon&  fide  transactions  which 
EoLiRTOH  would  otherwise  be  invalid  by  reason  of  the  relation  of 
the  title  of  the  assignees  to  a  prior  act  of  bankruptcy, 
declared  such  on  the  petition  of  a  creditor,  but  does  not 
apply  to  acaseinwhich  there  has  been  no  act  of  bankruptcy, 
or  where  a  man  becomes  bankrupt  on  his  own  petition, 
and  the  only  question  is  whether  goods  were  in  the  order 
and  disposition  of  the  bankrupt  at  the  time  of  his  bank, 
ruptcy.  If  it  applied  where  a  party  could  not'  have 
notice  of  an  act  of  bankruptcy,  none  having  been  com^ 
mitted,  every  transaction  would  be  rendered  valid,  and 
the  object  of  the  bankrupt  laws  frustrated. 

Letoers.—^ect.  103  of  stat  24  &  25  Vict  c.  134.  does 
not  give  an  effect  to  the  relation  under  it  different 
from  that  which  an  ordinary  relation  under  an  adjudica- 
tion has.  If  there  is  no  act  of  bankruptcy,  honest  and 
bon&  fide  transactions  with  a  bankrupt  ought  to  be 
protected. 

Blackburn  J.  We  can  at  once  dispose  of  two  of  the 
points,  on  which  my  brother  Mtllor  and  myself  are 
agreed.  And  my  brother  Crompton  also,  before  he  left 
the  Court,  expressed  to  us  the  same  opinion. 

There  is  nothing  in  the  point  that  the  demand  was 
followed  up  by  taking  possession  prematurely,  because 
if  it  were  premature  to  take  possession  on  the  16th 
February^  which  was  the  day  of  the  demand,  that  act 
would  not  prevent  the  defendant  from  taking  possession 
in  due  time,  that  is  after  the  lapse  of  a  reasonable  time, 
and  here  he  continued  in  possession  until  the  23rd  Feb- 
ruary,  the  day  on  which  the  adjudication  was  made. 
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Also  the  tact  of  a  bill  of  exchange  having  been  taken        1864. 
cm  account  of  the  debt  secured  by  the  bill  of  sale  would     Bramwbll 
not  prevent  the  defendant  from  taking  possession  of  the     Equhtov. 
goods  in  order  to  secure  the  lien  legally  vested  in  him. 
In  this  respect  the  case  is  extremely  analogous  to  Davis 
?.  Gyde  (a),  in  which  it  was  held  that  the  receiving  a 
promissory  note  on  account  of  rent  due  did  not  extin- 
gaish  the  daim  for  such  rent  or  suspend  the  right  to 
distrain  for  it.     So^  here^  the  bill  of  exchange  given  on 
account  of  a  specialty  debt  secured  by  the  bill  of  sale 
does  not  suspend  the  right  to  take  possession  under  the 
bill  of  sale.    Whether  there  would  be  an  equitable  right 
to  stay  the  sale  if  the  holder  of  the  bill  of  sale  proceeded 
to  sell,  we  need  not  consider. 

Therefore  the  property  was  taken  out  of  the  order 
and  disposition  of  the  bankrupt  before  the  23rd 
February. 

There  remains  the  question  whether  sect.  103  of 
The  Bankruptcy  Act^  1861,  does  not  make  the  adjudi- 
cation in  this  case  relate  back  to  the  time  when  the 
bankrupt  was  committed  to  gaol^  and  operate  as  if  it 
had  been  made  at  that  time.  That  depends  on  the  con- 
struction of  the  statute;  and  we  will  take  time  to 
consider,  and  consult  with  my  brother  Crompton  whose 
judgment  will  assist  us. 

Mellob  J.  concurred. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Caomfton  J.     In  this  case  I  heard  only  part  of  the 

(a)  2A.4E.ei2S.  ' 

K    2 
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1864.       ailment ;  but  I  agree  with  the  judgpnent  which  has 
Bramwbll    ^>®6^  prepared  by  my  brother  Blackburn,  which  I  now 
EoLiHToH     proceed  to  read  as  the  judgment  of  the  Court,  including 
myself,  so  far  as  I  ought  to  take  part  in  it. 

On  the  argument  we  disposed  of  some  minor  ques- 
tions which  were  raised,  and  took  time  to  consider  as  to 
the  effect  of  sect  108  of  The  Bankruptcy  Act»  1861, 
24  &  25  Vict  c.  134.,  as  applied  to  the  following  facts. 

The  bankrupt  was  taken  in  execution  and  committed 
to  gaol  upon  the  12th  February,  1863.  On  that  day  the 
goods  for  the  conversion  of  which  the  action  is  brought 
were  in  the  apparent  order  and  disposition  of  the  bank- 
rupt by  the  consent  of  the  defendant,  who  was  the  true 
owner  of  those  goods.  On  the  16th  February  the 
defendant  took  possession  of  them.  On  the  18th,  the 
bankrupt  being  in  prison  and  having  made  the  affidavit 
required  by  the  98th  section  of  The  Bankruptcy  Act, 
1861,  petitioned  in  form&  pauperis,  and  on  the  23rd  he 
was  brought  up  to  the  County  Court  and  adjudicated  a 
bankrupt  under  the  99th  section  of  the  Act. 

The  plaintiff  contends  that  the  effect  of  section  103  is 
that  the  adjudication  (though  made  in  fact  on  the  23rd 
February  after  the  goods  of  the  defendant  were  taken 
out  of  the  possession  of  the  bankrupt)  has  the  same 
effect  in  law  as  if  it  had  been  made  on  the  12th  February, 
when  the  bankrupt  was  committed  to  prison,  at  which 
time  the  goods  in  question  were  in  the  apparent  owner- 
ship of  the  bankrupt  by  the  consent  of  the  true  owner ; 
and  though  much  embarrassed  by  the  manner  in  which 
the  Act  is  framed  we  have  come  to  the  conclusion 
that  we  must  construe  the  103rd  clause  as  having  tiiis 
effect. 
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The  Bankruptcy  Act  of  1861  does  not  merely  alter        ib64. 
the  lair  of  bankruptcy  as  applicable  to  traders,  but  al«o  ^Ba^MWELi, 
makes  it  applicable  to  non-traders,  and  substitutes  this     ^J- 
new  system  for  the  old  Insolvent  Debtors  Acts.     It 
accordingly  contains   a  series  of  clauses,  under  a  head 
"  As  to  adjudication  of  bankruptcy  against  pauper  and  • 

other  prisoners  for  debt/'  Two  principles  seem  to  have 
been  determined  on  by  those  who  formed  the  general 
scheme  of  legislation  on  the  subject.  First,  that  pri- 
aoners  who  really  were  paupers  should  have  an  easy  and 
effectual  mode  of  being  discharged ;  and  secondly,  that 
it  should  no  longer  be  in  the  option  either  of  the  debtor 
or  the  creditor  to  let  the  debtor  lie  in  prison  keeping 
his  property,  but  that  in  all  cases  there  should  be  a 
compulsory  discharge  of  the  prisoner  and  an  assign- 
ment  of  his  property  for  the  benefit  of  all  his  creditors. 
The  sections  under  this  head  provide  effectually  for 
carrying  those  two  principles  into  execution.  But  there 
remained  a  subordinate  but  very  importfmt  question  of 
detail,  viz.,  how  &r  and  in  what  manner  the  discharge 
of  the  prisoner  under  the  new  system  should  afiect  the 
rights  of  third  persons.  Before  The  Bankruptcy  Act, 
1861,  those  rights  were  not  afiected  in  the  same  way 
when  the  prisoner  was  discharged  as  having  become  a 
bankrupt,  and  when  he  was  discharged  under  the 
Insolvent  Debtors  Acts.  A  prisoner  for  debt  might, 
under  the  old  system,  if  he  was  a  trader,  be  made  a 
bankrupt  as  soon  as  he  had  lain  in  prison  for  twenty- 
one  days,  for  that  was  an  act  of  bankruptcy.  The  title 
of  the  assignees  to  any  property  which  had  belonged  to 
the  bankrupt  then  related  back  to  the  completion  of 
the  act  of  bankruptcy ;  that  is,  to  the  twenty-first  day 
of  the  imprisonment    They  had  also  a  right  to  take 


54  HILARY  VACATION. 

1864.       property  not  belonging  to  the  bankrupt,  but  allowed  to 
Beamwbll     be  in  his  apparent  ownership  at  that  date,  as  being  that 
EauHToir.     ^^  *^®  ^Jt  of  bankruptcy,  and  the  limitation  of  the 
landlord's  right  to  distrain  to  one  year's  rent  was  with 
reference  to  that  date.    But  all  honest  transactions 
•  between  the  act  of  bankruptcy  and  the  time  when  the 

trader  was  declared  a  bankrupt  (either  by  the  commis- 
sion, fiat,  or  adjudication,  as  the  mode  of  doing  so  was 
altered)  were  protected  unless  there  was  notice  of  an  act 
of  bankruptcy.  If,  however,  the  prisoner,  whether  a 
trader  or  not,  was  discharged  imder  the  Insolvent  Debtors 
Act,  these  matters  were  all  different.  The  title  of  the 
assignees  to  what  had  been  his  property  began  with 
the  vesting  order,  and  had  no  relation  to  any  other 
period.  But  by  stat.  1  &  2  Fict  e.  110.  s.  57.  the  pro- 
vision as  to  apparent  ownership  applied  to  the  apparent 
ownership  at  the  date  of  the  prisoner's  ''  arrest,  or  other 
commencement  of  his  imprisonment,''  and  there  was 
no  clause  giving  any  protection  to  transactions  without 
notice,  so  that  if  the  true  owner  removed  the  goods  out 
of  the  prisoner's  possession  after  the  arrest,  even  though 
in  complete  ignorance  that  there  had  been  an  arrest, 
the  transaction  was  not  protected.  So,  by  sect.  58,  the 
date  after  which  a  distress  for  rent  could  only  be  avail- 
able for  one  year's  rent  is  not  that  of  the  vesting  order 
but  of  the  commencement  of  the  imprisonment. 

When,  by  The  Bankruptcy  Act,  1861,  the  principle 
had  been  adopted  that  one  mode  of  discharging  the 
prisoner  should  be  substituted  for  the  two  heretofore  in 
use,  it  might  have  been  expected  that  some  provision 
would  have  been  inserted  to  shew  whether  the  rights 
of  third  persons  were  to  be  affected  according  to  the 
system  heretofore  in  use  in  bankruptcy,  according  to 
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the  system  heretofore  in  use  in  insolvency,  or  according        1864. 
to  some  new  system   supposed   to  be  more   equitable     Biumwsll' 
and  expedient  than  either.  •   But  the  only  provision  is      Eoxjitow. 
sect  103.     [His  Lordship  read  it.]     We  have  great 
difiSculty  in  seeing  what  was  here  meant;  but  we  must, 
we  think,  give  that  effect  to  the  language  of  the  Legis- 
lature  which  it  seems  to  us  it  bears  construed  in  its 
grammatical  sense. 

Sect.  103  follows  immediately  after  sect.  102,  by 
which  it  is  provided  that,  if  the  registrar  report  to 
the  Court  (that  is  of  bankruptcy)  a  prisoner  as  con- 
tumacious, "  the  Court"  may  "  commit"  him  to  the 
common  gaol,  there  to  be  kept  with  or  without  hard 
labour,  and  the  Court  may  at  the  same  time  adjudge 
such  prisoner  bankrupt.  '  Here  we  have  two  of  the 
words  used  in  sect.  103  brought  very  near  to  it,  and  it 
was  contended  by  the  defendant's  counsel  that  sect  108 
must  be  taken  to  refer  to  such  commitment  as  last 
mentioned,  viz.,  the  commitment  of  the  contumacious 
prisoner  by  the  Court  of  Bankruptcy,  and  that  though 
it  was  not  expressly  said  that  he  was  to  be  brought  up 
before  the  Court  of  Bankruptcy  before  he  was  com- 
mitted, yet  inasmuch  -as  that  Court  are  to  exercise  a 
judicial  discretion  as  to  whether  he  is  to  have  hard 
labour,  it  was  necessarily  implied  he  was  to  be  brought 
before  it ;  and  if  the  only  objection  to  this  construction 
had  been  that  the  words  are  *'  brought  up  as  afaresaid^^ 
instead  of  "  as  afore-implied,"  we  should  have  had  no 
great  difficulty  in  getting  over  that  objection.  But 
under  sect.  102  the  Court  is  in  general  to  make  the 
adjudication  at  the  time  of  the  commitment  for  con^ 
tuniacy,  and  it  is  an  absurdity  to  enact  that  the 
adjudication  should  relate  back  to  an  act  contcmpo- 
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1864.  raneous  with  it.  It  was  ui^ed  that  the  Court  mighi 
Bbamwrll  postpone  the  adjudication  till  after  the  prifioner  had 
£auiiro9.  ■^^^tted,  and  then  it  would  be  fit  that  it  should  have 
the  same  effect  as  if  made  when  he  was  committed ; 
but  this  gives  no  sense  whatever  to  the  word  *^  deten- 
tion/^ which  seems  clearly  to  give  the  meaning  to 
*'  commitment.''  '  A  prisoner  in  custody  under  final 
process  is  kept  in  prison  either  by  virtue  of  his  ''  com- 
mitment'' if  he  was  originally  taken  in  execution  for 
a  still  existing  debt,  or  his  *<  detention"  if  the  debt  for 
which  he  was  originally  taken  in  execution  is  discharged 
but  he  is  detained  by  some  other  creditor;  and  in 
sect.  101  the  execution  and  detaining  creditors  are  men- 
tioned^ shewing  that  the  draftsman  had  very  recently 
recollected  the  distinction  between  the  two.  These 
words  seem  to  us  to  shew  that  the  section  is  applicable 
to  prisoners  kept  in  gaol  under  final  process.  We  are 
obliged  therefore  to  say  that  sect.  103  cannot  refer  to 
sect  102. 

Gk)ing  back  we  come,  in  sections  100  and  101,  to  the 
cases  in  which  the  registrar  goes  to  the  gaol  after  notice 
given  to  the  execution  and  detaining  creditors,  and  there 
makes  an  adjudication.  The  question  whether  sect.  103 
applies  to  adjudication  thus  made  is  not  now  before  us ; 
it  is  difficult  to  see  how  the  words  **  brought  up  as 
aforesaid"  can  apply  where  the  registrar  goes  to  the 
priscmer.  There  may  be  a  want  of  words  to  apply  the 
enactment  to  these  cases.  But  it  is  also  difficult  to  see 
why,  if  the  Legislature  made  such  a  provision  as  to 
pauper  prisoners  when  they  themselves  petition,  and 
consequently  are  brought  up  to  the  County  Court,  it 
should  not  have  extended  it  to  those  discharged  by  the 
registrar.     We  need  not  express  any  opinion  upon  this 
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pcnnty  learing  it  to  be  discussed  hereafter,  unless  die        1864. 
Legislature,  as  is  much  to  be  desired,  interfere  and     BRAxwmhL^ 
make  dear  enactments  as  to  the  details  of  this  rery     eqluitqs. 
important  Act. 

We  now  come  to  sect.  99  imder  which  every  prisoner 
petitioning  in  form&  pauperis  shaU,  if  not  previously 
dischai^ged  by  a  r^strar»  **  be  brought  up  to  the 
County  C!ourt  of  the  district,'*  and  "  if  the  Court* '  shall 
be  satisfied  with  his  examination,  it  shall  make  an  order 
of  adjudication  of  bankruptcy  against  the  petitioner. 
''  The  Court**  prim4  fiude  means  the  Court  of  Bank* 
mptcy;  but  by  the  interpretation  clause,  sect.  229*  it 
shall  also  mean  ''  any  County  Court  acting  under  this 
Act**  It  was  asked  in  the  argument  why,  if  sect.  103 
was  intended  to  apply  to  sect.  99,  and  to  it  alone,  it  was 
dislocated  from  it.  It  would  surely,  it  was  said,  have 
been  made  the  100th  section  if  it  was  intended  to  be  a 
proviso  on  the  99th.  Why  also,  it  was  asked,  was  the 
word  "arrest**  omitted.  It  is  found  connected  with 
the  words  •*  commitment"  and  "  detention"  in  sect.  71, 
a  section  much  in  pari  materifi;  and  it  could  hardly  be 
intended  to  exclude  from  the  enactment  those  prisoners 
who  had  been  arrested  on  mesne  process,  but  not  com- . 
mitted  in  execution.  As  we  have  already  said,  we  think 
that  the  words  shew  that  the  section  is  applicable  to 
prisoners  committed  or  detained  on  final  process.  The 
questions  asked  on  the  argument  we  cannot  answer  in 
any  way  satis&ctory  to  ourselves.  But  it  still  remains 
the  tact  that  the  words  of  sect.  103  are  all  satisfied  by 
applying  that  enactment  to  the  case  of  a  prisoner  who 
has  been  committed  in  execution  or  is  detained  for  debt, 
and  is  brought  up  before  the  County  Court  under 
sect.  99,  and  are  not  satisfied  by  applying  them  to  any 
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thing  else  that  we  can  find.  We  must  therefore  construe 
the  provision  as  applying  to  this  case. 

The  ISdrd  section  of  The  Bankrupt  Law  Consolidation 
Act^  18499  protects  all  bonS  fide  transactions  prior  to  the 
fiat,  notwithstanding  any  prior  act  of  bankruptcy,  unless 
there  was  notice  of  the  act  of  bankruptcy;  and  if  the 
103rd  section  of  the  present  Act  had  made  the  adjudi- 
cation relate  back  to  the  commitment  or  detention  as 
an  act  of  bankruptcy,  the  defendant  in  this  case  would 
have  been  protected ;  but  the  enactment,  whether  inten- 
tionally or  not,  makes  the  adjudication  relate  back 
absolutely,  and  consequently  we  think  there  is  no  pro- 
tection. 

The  rule  must  therefore  be  discharged. 

Rule  discharged. 


Taylor  and  others  against  Dewar. 


Monday, 
February  22d. 

'  Marine  ^  policy  of  mariue  insurance  for  40001.  for  twelve  months  on  the  ship 

insurance.  "  Bouen"  and  her  freight,  contained  the  following  dause:  "And  we  the 

Running  assurers  do  farther  covenant  and  agree  that  in  case  the  said  vessel  shall, 

dawn  cumw,       ^y  accident  or  negligence  of  the  master  or  crew,  run  down  or  damage 

Personal  '^J  other  ship  or  vessel,  and  the  assured  shall  thereby  become  liable  to 

injury  to  crew»*  P^J  ^^^  ehalf  pay  as  damages  any  sum  or  sums  not  exceeding  the  value 

9  #  10  VicL  *   ®^  ^®  ^^  vessel  Rouen  and  her  freight,  by  or  in  pursuance  of  any 

^^  93^  judgment  of  any  Court  of  law  or  equity  given  in  anjr  suit  or  action 

defended  with  our  previous  consent  in  wnting,  or  by  or  in  pursuance  of 

any  award  made  upon  reference  entered  into  by  the  assured  with  our 

previous  consent  in  writing,  we  the  assurers  shiOl  and  will  bear  and  pay 

such  proportion  of  three  fourth  parts  of  the  sum  so  paid  as  aforesaid  aa 

the  sum  of  4000^.  hereby  assured  bears  to  the  value  of  the  said  vessel 

Rouen  and  her  freight."    The  ship  "  Rouen**  having  run  down  another 

ship,  whereby  some  of  her  crew  were  drowned,  and  the  owners  of  The 

Rouen  having  been  condemned  by  the  Court  of  Admiralty  to  pay  damages 

to  the  personal  representatives  of  the  deceased  for  the  loss  of  those  lives : 

held,  that  the  above  clause  did  not  apply. 


^PHIS  was  an  action  on  a  policy  of  insurance^  dated 

6th  September,  1860,  for  4000/.,  for  twelve  calendar 

months,  upon  the  ship  "  Rouen''  and  her  freight.     The 
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declaration  set  out  the  following:  covenant  in  the  policy : —  1864. 
"  And  we  the  assurers  do  further  covenant  and  agree  that  Tatlob 
in  case  the  said  vessel  shall,  by  accident  or  n^ligence  of  j)j^j^ 
the  master  or  crew,  run  down  or  damage  any  other  ship 
or  vessel,  and  the  assured  shall  thereby  become  liable  to 
pay  and  shall  pay  as  damages  any  sum  or  sums  not 
exceeding  the  value  of  the  said  vessel  Rouen  and  her 
fireight,  by  or  in  pursuance  of  any  judgment  of  any 
court  of  law  or  equity  given  in  any  suit  or  action  de- 
fended with  our  previous  consent  in  writing,  or  by 
or  in  pursuance  of  any  award  made  upon  reference 
entered  into  by  the  assured  with  our  previous 
consent  in  writing,  we  the  assurers  shall  and  will  bear 
and  pay  such  proportion  of  three  fourth  parts  of  the 
sum  so  paid  as  aforesaid  as  the  sum  of  4000/.  hereby 
assured  bears  to  the  value  of  the  said  vessel  Rouen 
and  her  freight.'' 

Averment.  **  Afterwards  and  while  the  said  ship,  during 
the  said  period  of  twelve  calendar  months  covered  by  the 
said  policy,  was  navigating  the  seas  within  the  limits  of 
time  and  place  allowed  by  the  said  policy,  and  during 
the  continuance  of  the  said  risk  insured  against,  the  said 
ship,  by  accident  or  negligence  of  the  master  and  crew, 
thereof,  ran  down  and  damaged  a  certain  other  vessel 
called  The  Magyar,  and  thereby  caused  her  to  sink  at 
sea  with  her  master  and  divers,  to  wit,  %ve  persons  of 
her  crew  then  on  board  of  the  said  Magyar,  whereby  the 
said  Magyar  was  lost,  and  her  said  master  and  the  said 
five  persons,  part  of  her  crew,  were  drowned  and  lost 
also,  and  thereby  the  plaintiffs  became  liable  to  pay  and 
did  pay  to  the  owners  of  the  said  May  gar  the  damages 
arising  from  the  said  loss  of  the  said  vessel,  and  to  the 
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1864.  personal  representatives  of  the  said  master  and  other 
TATLoa  persons  of  the  crew  so  drowned  as  aforesaid  respectively^ 
Dbwab.  ^^®  damages  sustained  by  and  due  to  tiiem  respectively 
by  and  for  the  loss  of  the  lives  o£  the  said  master  and 
other  persons  respectively  so  occasioned  as  aforesaid^  by 
and  in  pursuance  of  certain  judgments  of  the  High 
Court  of  Admiralty  and  of  Her  Majesty's  Privy  Coimdl^ 
on  i^pealy  given  in  certain  suits  in  the  said  Courts, 
which  were  defended  by  the  plaintifis  with  such  amsent 
of  the  defendant  as  by  the  said  policy  required^  such 
several  damages,  amounting  together  to  a  large  sum  of 
money,  to  wit,  3700/.,  not  exceeding  the  value  of  the 
said  ship  Rouen,  and  that  such  proportion  of  three  fourth 
parts  of  the  sums  so  paid  as  damages  as  the  sum  of 
4000iL  have  to  the  value  of  the  said  ship  Rouen 
amounted  to  a  large  sum,  to  wit,  800/1,  and  that  no 
freight  was  earned  or  being  carried  by  the  said  ship 
Rouen  at  the  times  of  the  loss  and  damage  aforesaid, 
and  that  the  defendant's  proportion  of  the  last  men- 
tioned sum  of  money,  in  respect  of  the  sum  insured  by 
him  as  aforesaid,  amounted  to  the  sum  of  20/.,  and  all 
conditions  were  fulfilled,  ice**' 

Demurrer  to  so  much  of  the  declaration  as  related 
to  the  claim  of  the  plaintiffs  in  respect  of  the  moneys 
paid  by  them  to  the  personal  representatives  of  the 
master  and  other  persons  of  the  crew  so  drowned  as 
therein  mentioned. 

Joinder  in  demurrer. 

The  case  was  argued,  in  Michaelmas  Term,  1863^ 
Nooemher  17th,  before  Cockburn  C.  J.,  Wightman  J., 
who  died  before  judgment  was  delivered,  Blackbu&n 
and  MuxoR  J  J. 
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Sir  Gtorgt  Honyman,  in  support  of  the  demurrer.—  1864. 
The  underwriter  on  a  policy  of  marine  insurance  in  the  Tatlob 
general  form  is  not  liable  to  make  good  damages  which  d^j,^ 
the  assured  has  been  compelled  to  pay  in  consequence 
of  a  ship  haying  been  run  down  and  injured,  and  persons 
on  board  having  been  killed  or  injured,  by  accident  or 
negligence  of  the  persons  navigating  the  ship  insured ;  De 
Vaux  V.  Sabadar  (a).  In  consequence  of  this  state  of  the 
law,  clauses  like  the  present,  commonly  called  ^^  running 
down  clauses,''  have  been  introduced  into  marine  poli- 
cies ;  and  the  question  is  whether  under  such  a  clause 
the  insurer  is  liable  to  make  good  to  the  owner  of  the 
ship  insured  the  amount  he  may  have  had  to  pay,  either 
at  common  law  or  under  Lord  CampbelTs  Act,  9  &  10 
Viei.  c.  93.,  as  compensation  for  the  limbs  or  lives  of 
the  persons  injured  or  killed.  The  covenant  here  is 
limited  to  damage  done  to  the  ship  or  vessel ;  and  it  is 
dear  that  injuries  might  be  done  to  the  crew  on  board 
a  ship  without  injury  to  the  ship,  as  for  instance  when 
a  man  is  knocked  off  a  ship's  bowsprit  On  the  other 
hand  a  ship  may  be  run  down  without  injury  to  any 
person  on  board.  ^Blachburti  J.  A  small  ship  might 
run  against  The  Warrior  and  be  sunk  by  the  collision 
while  The  Warrior  received  no  injury.] 

Manishf  (J,  Brawn  with  him),  contr&. — The  Court 
should  not  put  a  narrow  construction  on  clauses  of  this 
kind,  but  look  at  the  reason  which  occasioned  their 
introduction  into  policies  of  insurance.  When  a  ship  is 
run  down  by  another  there  is  no  real  distinction 
between  damage  occasioned  to  the  ship  and  damage 

(a)  AA.iE,  420. 
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Ig64.  occasioned  to  the  crew:  the  same  general  principles 
TATiioit  *PPV  ^  ^th ;  as  appears  from  the  Scotch  case  of  Coey  v. 
Dbwae.  fSmtth  (a),  decided  by  the  Lord  Justice- Clerk,  Lords  Wood, 
Cowan,  and  Benholme,  on  a  policy  of  insurance  on  the 
ship  Excelsior.  [He  also  cited  Thompson  v.  Reynolds  {b). 
Blackburn  J.  For  injury  to  ship  and  goods  the  ship  may 
be  attached  in  the  Court  of  Admiralty  by  a  proceeding  in 
rem,  but  can  that  be  done  for  injury  to  the  person  ?]  The 
Court  of  Admiralty  could  always  award  full  compensation 
for  the  damages,  both  direct  and  consequential,  which 
were  sustained  by  a  collision ;  Maude  §•  Pollock  on  Mer- 
chant Shipping,  p.  415,  2nd  ed.,  where  several  cases  are 
cited :  but  even  were  this  otherwise  stat.  24  &  25  Vict, 
c.  10.  8.  7.  enacts,  "  The  High  Court  of  Admiralty  shall 
have  jurisdiction  over  any  claim  for  damage  done  by 
any  ship."  [He  also  referred  to  The  Merchant  Ship- 
ping Act,  1854,  17  &  18  Vict.  c.  104.  ss.  506-7-8.] 

Sir  George  Honyman,  in  reply. — In  Coey  v.  Smith  {a) 
the  decision  of  the  Court  was  at  variance  with  the  judg- 
ment of  the  Lord  Ordinary,  but  independent  of  that  the 
case  is  distinguishable  from  the  present  on  two  grounds  : 
—First.  There  the  policy  attached  on  the  mere  circum- 
stance of  the  ship  coming  into  collision  with  another  vessel^ 
whereas  here  it  is  on  her  destroying  or  damaging  any 
other  vessel  Secondly.  The  policy  there  contained  the 
words,  if  the  assured  shall  ^'  in  consequence  thereof  be- 
come liable  to  pay,  &c.  The  Scotch  law  holds  the  under- 
writer liable  for  the  remote  as  well  as  for  the  proximate 
cause  of  mischief,  but  the  English  law  looks  solely  to 

(a)  22  (Umrt  of  Session  Cases,  955, 
(b)7  Kj-  B,  172. 
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the  proximate  caase ;  lonides  v.  Tlie  Universal  Marine        1864. 
Insurance   Company  (a).     {^BlaMurfi  J. .  Livie  v.  Jan*       Tatloa 
son  {b)  is  to  the  same  effect     It  is  a  very  intelligible       Diwar. 
principle,  but  very  difficult  to  apply.     Still  a  party  may 
by  covenant  render  himself  liable  for  remote  damage. 
His  Lordship  referred  to  Patrick  v.    TTie  Commercial 
Insurance   Company  (c).]     The   present   policy   having 
been  effected  in  September,  1860,  stat  24  &  25    Vict. 
clO.,  which  received  the  Royal  assent  17th  May,  1861, 
is  inapplicable  to  it. 

Cur.  adv,  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Mellor  J.— This  case  was  argued  before  the  Lord 
Chief  Justice,  the  late  Mr.  Justice  Wiyhtman,  ray 
brother  Bleickburn  and  mysel£ 

The  question  turns  on  the  effect  to  be  given  to  a 
clause  in  a  policy  of  marine  insurance,  of  recent  intro- 
duction into  such  instruments,  and  generally  known  by 
the  name  of  the  collision  clause ;  the  object  of  which 
is  to  secure  the  shipowner  against  damages  which  he 
may  be  compelled  to  pay  for  injury  done  to  others  by 
his  vessel  coming  into  collision  with  another,  either 
through  accident  or  negligence ;  such  damages  not  being 
by  the  law  of  England,  as  settled  by  the  case  of  De 
Vaux  V.  Salvador  {d),  recoverable  under  a  policy  of 
insurance  in  the  ordinary  form. 

In  the  present  case  the  clause  is  as  follows :  ^'  In  case 
the  said  vessel  shall»  by  accident  or  negligence  of  the 
master  or  crew,  run  down  or  damage  any  other  ship 

(a)  14  a  B.  N,  S.  269.  (h)  12  East,  648. 

(c)  11  Johns.  {U,  S.)  Rep.  ii.  (d)  4  A.  #  E.  420. 
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1664b  or  yenel,  and  the  assured  shall  thereby  become  liable  to 
Taylor  pay  and  shall  pay  as  damages  any  sum  or  sums  not  exceed- 
DiwAB«  ^g  ^^^  value  of  the  said  vessel  Bouen  and  her  freight,  by 
or  in  pursuance  of  any  judgment  of  any  Court  of  law  or 
equity  ....  the  assurers  shall  and  will  bear  and  pay 
such  proportion  of  three  fourth  parts  of  the  sum  so 
paid  as  aforesaid  as  the  sum  of  4000/.  hereby  assured 
bears  to  the  yalue  of  the  said  vessel  Bouen  and  her 
freight/' 

The  vessel  insured  under  this  policy.  The  Jtauen, 
having  come  into  collision  with  and  run  down  another 
ship  called  T^e  Magyar^  and  the  master  and  five  of  the 
crew  of  the  latter  having  been  drowned,  the  owners  of 
The  Rouen  have,  by  the  judgment  of  the  Court  of 
Admiralty,  been  condemned  to  pay  damages  to  the 
personal  representatives  of  the  deceased,  and  such 
damages  have  been  paid  accordingly.  And  the  question 
raised  by  the  demurrer  in  this  case  is  whether,  under 
the  clause  in  question,  the  amount  thus  paid  can  be 
recovered  back;  the  controversy  being,  whether  the 
provision  for  indemnity  applies  to  damages  paid  by  the 
assured  in  respect  of  personal  injury  arising  from  collision 
through  negligence.  We  are,  after  much  consideration, 
of  opinion  that  it  does  not,  and  that  our  judgment  should 
be  for  the  defendant. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the 
death  of  the  deceased  having  been  occasioned  by  the 
running  down  of  The  Magyar,  through  the  negligence  of 
the  master  and  crew  of  the  ship  insured,  the  damages 
whidi  the  plaintiff  had  been  compelled  to  pay  were 
within  the  words  of  the  clause,  and  must  be  held  to 
be  within  the  indemnity.  But  it  is  to  be  observed,  on 
the  other  hand,  that  the  language  of  the  clause  is 
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altogether  silent  as  to  personal  injury.     It  speaks  of  the        18G4. 
vessel  insured  running  down  or  damaging  any  other       tatloe 
ship  or  vessel,  and  of  the   assured   thereby  becoming       dbwae. 
liable  to  pay  damages.     It  seems  to  us  that  the  more 
reasonable    construction    is   to   consider   the   damages 
herein  referred  to  as  limited  to  such  damages  as  shall  be 
payable  in  respect  of  the  loss  of  or  damage  done  to  the 
ship  run  down  or  damaged,  or,  possibly,  as  extending  to 
her  freight  or  cargo,  which  for  this  purpose  may  perhaps 
be  treated  as  part  of  herself. 

This  view  becomes  very  materially  strengthened  when 
it  is  considered  that  the  present  is  a  policy  of  marine 
insurance,  and  that  hitherto  policies  of  marine  insurance 
have  never  been  applied  to  the  purpose  of  insurance 
against  loss  of  life,  or  indemnity  in  respect  of  personal 
injury,  arising  from  perils  of  the  seas.  This  being  so,  it 
appears  to  us  more  reasonable,  in  the  absence  of  express 
agreement,  to  limit  the  general  language  of  the  clause 
to  those  matters  which  have  alone  been  the  subject  of 
marine  insurance. 

And  it  is  to  be  observed  that  the  clause  provides  not 
only  for  damage  occasioned  by  negligence,  but  also  for 
damage  arising  from  accident,  the  latter  provision  being 
probably  introduced  to  meet  the  possible  case  of  the 
vessel  becoming  subject  to  a  foreign  jurisdiction  in  a 
country  by  the  maritime  law  of  which,  in  case  of  accident, 
the  damage  is  to  be  divided.  Now  it  is  clear  that  the 
shipowners  never  could  be  liable  for  damages  for  loss  of 
life  or  personal  injury  arising  from  accidental  collision. 
Their  liability  to  such  damages  depends  on  the  relation 
of  master  and  servant  between  them  and  those  whose 
negligence  occasions  the  death  or  personal  injury,  and 
the  running  down  or  damaging  the  other  ship  is  only 

vol..  V.  1  B.  &  8. 
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1864.  material  in  so  far  as  it  may  connect  the  death  or  personal 
Taylor  i?^jury  with  that  negligence.  By  providing  in  the  same 
DiWAii.  sentence  for  the  case  of  accident,  as  well  as  for  that  of 
negligence,  the  parties  would  appear  to  have  been  look- 
ing to  what  might  become  payable  in  respect  of  damage 
to  the  ship,  not  to  those  on  board  of  her,  who  never 
could  have  any  claim  in  respect  of  injury  arising  from 
accident. 

There  is  a  fuAher  circumstance  deserving  of  notice.  By 
the  terms  of  the  policy,  the  liability  of  the  underwriters 
is  limited  to  such  proportion  of  three-fourths  of  the  sum 
paid  as  the  4000/.  assured  bears  to  the  value  of  the  ship 
insured  and  her  freight.  Now  this  must  be  taken  to 
mean  the  actual  value  of  the  ship  and  freight.  But,  by 
the  express  proviso  of  the  504th  section  of  the  17  & 
18  Vict  c.  104,  in  no  case  where  liability  is  incurred  in 
respect  of  loss  of  life  or  personal  injury  to  any  passenger 
shall  the  value  of  any  ship  and  freight  be  taken  to  be  less 
than  15/.  per  registered  ton.  The  absence  of  any  reference 
to  this  special  provision  in  the  case  of  damage  arising  in 
respect  of  loss  of  life  or  personal  injury  tends  strongly 
to  shew  that  the  parties  were  contemplating  the  case  of 
damages  paid  in  respect  of  loss  of  or  damage  to  the  ship 
and  her  appurtenances,  as  to  which  the  statutory  enacts 
ment  as  to  value  would  not  apply. 

We  regret  that  in  coming  to  this  conclusion  we  find 
ourselves  in  conflict  with  the  decision  of  the  Court  of 
Session  in  the  case  of  Coey  v.  Smith  (a),  to  which  our 
attention  was  called  on  the  argument.  The  words  in  the 
policy  in  that  case  are  not  indeed  identical  with  those 
occurring  in  the  present,  but  we  think  they  are  in  sub- 
stance the  same,  and  it  is  therefore  with  very  great 

(a)  22  Court  of  Segsiou  Cases,  OfM. 
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reluctance  that  we  find  ourselves  compelled  to  differ  firom        1864. 
a  Court  whose  decisions^  although  not  binding  on  us,    ^tatlor 
are  entitled  to  the  highest  consideration  at  our  hands.       d,^^ 
But  after  the  best  consideration  we  haye  been  able  to 
give  to  the  case,  we  cannot  arrive  at  any  other  conclu- 
sion than  that  the  view  taken  hj  the  Lord  Ordinary  in 
that  case  was  the  right  one,  namely,  that  on  such  a 
clause  as  the  present  occurring  in  a  policy  of  marine 
insurance  the  liability  of  the  insurer  does  not  extend  to 
damages  pud  by  the  assured  in  respect  of  loss  of  life  or 
personal  injury. 
Our  judgment  will  therefore  be  far  the  defendant 

Judgment  for  the  defendant. 


The  Duke  of  Mablborouqh  against  Osbobn.     ThutBday 

February  \\i^. 

An  agreement  for  an  agricultural  lease  contained  a  atipalation  that  AgrieuUuraL 
the  tenant  should  perfonn  each  year  for  the  landlord,  "  at  the  rate  of  l^aae, 
one  day's  team-work  with  two  horses  and  one  proper  person  for  erexy   Stipulatian, 
501,  of  rent  when  required  (except  at  hay  and  com  harvest^  without   Forfeiture. 
being  paid  for  the  same."    In  ejectment  for  a  forfeitnra    Hela,  Team-ufork, 

1.  That  the  work  thus  to  be  performed  meant  any  work  for  which 
teams  are  generally  used,  and  therefore  included  drawing  eoals  to 
B,  Palace:  Per  Cocibum  C.  J.,  Wightman,  Blackburn  and  Mellor  JJ. 

2.  That  the  tenant  was  not  bound  to  supf^y  a  cart  or  other  Tehide  for 
the  purpose  of  the  work :  per  OrompUm  and  BlacJdmm  JJ. ;  dissentiente, 

■pjECTMENT  by  landlord  for  forfeiture  under  a 
stipulation  in  an  agreement  for  an  agricultural  lease. 
On  the  trial,  before  Bylet  J.,  at  the  Summer  Assizes 
for  OxfardMre  in  1863,  it  appeared  that  the  agreement 
in  question  bore  date  in  November,  1855,  and  the 
defendant  had  ever  mice  been  in  possession.      The 
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1864. 


Duke  of 
Mabl- 

BOBOUGH 

T. 
OSBOBN. 


clause  under  which  the  forfeiture  was  claimed  was  as 
foUaws : — 

"  The  tenant  to  perform  each  year  for  the  Duke  of 
Marlborough  at  the  rate  of  one  day's  team-work  with 
two  horses  and  one  proper  person  for  every  50/.  of  rent 
when  required  (except  at  hay  and  corn  harvest)  without 
being  paid  for  the  same,'' 

In  pursuance  of  this  the  agent  of  the  landlord,  on 
the  23rd  May,  1863,  served  the  tenant  with  a  written 
notice,  requiring  him  to  "  send  a  cart  and  two  horses, 
with  a  proper  driver,"  to  such  a  place  on  such  a  day 
and  hour,  "  and  to  perform  with  them  one  day's  team- 
work, by  drawing  coals  from  thence  to  Blenheim  Palace^ 
The  tenant  did  not  comply  with  this  notice,  and  the 
present  action  was  therefore  brought. 

The  jury  having  found  for  the  plaintiff, 

HuddlestoTiy  in  Michaelmas  Term,  1863,  November  2nd, 
moved  to  enter  a  nonsuit  or  a  verdict  for  the  de- 
fendant.— No  forfeiture  has  been  incurred  here.  First. 
The  team-work  contemplated  by  the  instrument  sued 
on  was  team-work  connected  with  agriculture,  not  team- 
work for  domestic  purposes,  such  as  drawing  coals. 
[^Cochbum  C.  J.  Was  there  any  extrinsic  evidence  of 
the  meaning  of  this  instrument?]  None.  [^Cochburn 
C.  J.  If  the  plaintiff  could  not  get  the  defendant's 
team  to  draw  those  coals  he  must  have  employed 
his  own.]  Secondly.  The  defendant  was  only  bound 
by  the  stipulation  to  provide  two  horses  and  a  proper 
driver  for  the  purpose  of  doing  team-work ;  he  was  not 
bound  to  supply  a  cart  or  other  vehicle  for  the  purpose, 
as  required  by  this  notice.  [He  cited  FluffePs  German 
antl  English  Dictionary  and  Webster's  Dictionary,  voc. 
Team.] 
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Per  Curiam.    (Cockburn  C.  J.,  Wiohtman^  Black-        1864. 
BURN  and  Mellor^  JJ.)  There  ought  to  be  no  rule  on       Duk^of 
the  first  point     The  expression  ^'  team-work"  is  appli- 
cable to  anything  for  which  teams  are  generally  used. 
But  on  the  second  point  there  ought  to  be  a  rule. 

Rule  nisi  on  the  second  point. 

The  rule  was  argued  at  the  present  Sittings  on  the 
9th  and  11th  February ^  and  judgment  given  on  the 
latter  day. 

Gray  and  Cripps  shewed  cause.  —  First.  The  word 
"  team"  means  a  number  of  horses  yoked  and  working 
together.  It  is  one  of  the  oldest  words  in  the  language ; 
for  CcBsar,  describing  the  mode  of  chariot  fighting 
among  the  ancient  inhabitants  of  Britain^  says :  '^  tantum 
usu  quotidiano  et  exercitatione  efficiunt^  uti  in  declivi 
ac  prsecipiti  loco  incitatos  equos  sustinere,  et  brevi 
moderari  ac  flectere,  et  per  temonem  percurrere'^  (a). 
According  to  Johnson* s  Dictionary ^  "  team"  comes  from 
temo,  the  team  of  a  carriage,  Latin;  cyme,  Saxon,  a 
yoke.  From  the  former  comes  the  French  "timon/* 
[They  also  referred  to  Walkers  Dictionary,"]  {^Black" 
bum  J.      Wordsworth  uses  the  word  thus : — 

"  Yes,  let  my  master  fume  and  fret, 
Here  am  I — with  my  horses  yet ! 
My  jolly  Team,  he  finds  that  ye 
Will  work  for  nobody  but  me." 

The  Waggoner,  Canto  L] 

A  team  of  counsel  means  a  number  of  counsel  follow- 
ing one  after  another.     In  Gray  also  we  find : — 
*'  How  jocund  oft  they  drove  their  teams  afield."  [b) 

(tf)  Dt  BeU.  Gall.  lib.  4,  c.  33. 

(b)  Elegy  in  a  Country  Churchyard. 
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1864.        [Cromptan  J.     There  is  the  following  old  epigram : — 

Duke  of 

Maes,"  "  Giles  Jolt  as  sleeping  in  his  cart  he  lay, 

BO&ouou  Some  waggish  pilfrers  stole  his  team  away. 

OsBOEjr.  QUes  wakes  and  cries, '  What's  here,  odds  Dickens,  what? 

Why  how  now,  am  I  Giles  or  am  I  not  ? 
If  he,  I've  lost  six  geldings  to  my  smart, 
If  not,  odds  buddikins  I  I've  found  a  cart." 

Elegant  Extracts,  vol.  iv.,  p.  296,  Lond.  1791. 

Here  the  team  is  evidently  divided  from  the  cart] 
Stat.  5  &  6  ^.  4.  c.  50.,  to  consolidate  and  amend 
the  laws  relating  to  highways  &c,  s.  35.,  enacts,  that  it 
shall  be  lawful  for  the  rate-payers  keeping  '*  a  team  or 
teams  of  two  or  more  horses  or  beasts  of  draught*'  to 
divide  among  themselves,  in  proportion  to  the  amount 
of  rate  to  which  they  may  respectively  be  assessed,  the 
carrying  of  the  material  which  may  be  required  &c.  for 
the  repairs  of  the  highways.     And,  by  sect.  46,  no  sur- 
veyor is  allowed  upon  his  own  account,  directly  or  indi- 
rectly, to  use  or  let  to  hire  any  "  team,*'  unless  a  licence 
be  first  obtained  from  two  justices.     If  "  team'*  there 
does  not  include  the  cart,  the  surveyor  could  let  the  cart. 
Secondly.  The  parties  to  this  agreement  have  suffi- 
ciently expressed  their  intention  that  the  tenant  is  to 
supply  the  landlord  with  a  vehicle  as  well  as  horses.     A 
person  who  undertakes  to  do  a  thing  absolutely  must  find 
everything  necessary  for  doing  it.  Thus,  a  man  who  con- 
tracts to  ride  to  York  for  another,  must  provide  himself 
with  a  horse;  or  who  contracts  to  ascend  in  a  balloon 
for  another,  in  order  to  make  an  experiment,  must  find  a 
balloon.     There  is  indeed  an  exception  where  a  man  is 
prevented  from  performing  his  covenant  actu  Dei ;  as 
where  he  covenants  to  leave  on  his  farm  all  the  trees 
he  finds  there,  and  some  of  them  are  blown  down  during 
the  tenancy.  This  agreement  does  not  indeed  mention  a 
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vehicle^  but  neither  does  it  make  any  mention  of  harness, 
and  it  will  scarcely  be  contended  that  the  tenant  is  not 
bound  to  supply  that.  Even  if  no  mention  had  been 
made  of  the  horses  and  man,  the  expression  that  the 
tenant  shall  perform  team-work  implies  that  he  shall 
furnish  them.  It  may  be  urged  that  as  the  agreement 
imposes  on  the  tenant  the  duty  of  finding  horses  and 
a  man^  making  no  mention  of  a  vehicle,  the  maxim 
^'Expressio  unius  est  exclusio  alterius'^  applies.  But  it 
was  necessaiy  to  mention  the  former  to  define  the  extent 
of  the  service.  The  other  side  wish  to  add  to  the 
covenant  that  something  is  to  be  done  by  the  landlord. 
It  may,  however,  fairly  be  presumed  that  a  farmer  has 
carts,  but  not  that  a  Duke  has ;  and  consequently  if  it 
were  meant  that  the  Duke  should  supply  the  cart  that 
should  have  been  expressed. 


1864. 


Duke  of 
Marl- 
borough 

▼. 
OsBORir. 


Uuddleiton  and  Griffita,  in  support  of  the  rule. — 
A  strict  construction  ought  to  be  put  on  this  instrument, 
seeing  that  it  involves  the  forfeiture  of  a  farm.  Team- 
work means  work  done  by  horses  or  other  animals 
working  in  a  line.  It  may  be  done  without  a  cart  or 
any  other  vehicle;  and  if  the  landlord  has  a  right  to 
require  the  tenant  to  supply  a  cart,  he  would  have  an 
equal  right  to  require  him  to  supply  a  watering-cart,  or 
a  harrow,  or  even  a  steam  threshing  machine,  [d'ompton 
J.  Would  not  two  horses  working  abreast  be  a  team  ?] 
Johnson,  in  his  Dictionary,  defines  "Team**  thus. — *^1* 
A  number  of  horses  or  oxen  drawing  at  once  the  same 
carriage,**  and  the  following  are  some  of  the  authorities 
he  cites  for  this :  — 

"  We  fairies,  that  do  run 
By  the  triple  Hecate's  team, 
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Duke  of 
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From  the  presence  of  the  Sun, 
Following  darkness  like  a  dream, 

Now  are  frolic— S/taAesp.  Mids.  Night's  Dream. 
I  am  in  love ;  but  a  team  of  horse  shall  not  pluck  that 
from  me,  nor  who  'tis  I  love. — Shakesp. 

He  heaved  with  more  than  human  force  to  move 
A  weighty  stone,  the  labour  of  a  team. — DrydenJ^ 
[Blackburn  J.      Shakespere   describes   Queen  Mab  as 
*^  drawn  with  a  team  of  little  atomies"  (a).]     "3.  Any 
number  passing  in  a  line. 

Like  a  long  team  of  snowy  swans  on  high. 
Which  clap  their  wings,  and  cleave  the  liquid  sky. 

Dryden." 
In  Toddls  edition  of  Johnson  there  is  also  the  verb 
"  To  team,''  to  join  together  in  a  team.  So  in  Webster's 
Dictionary,  "Team.  [Sax.  team,  offspring,  progeny, 
race  of  descendants,  hence  a  suit  or  long  series ;  tyman 
to  teem,  to  bear,  to  bring  forth,  also  to  call,  to  summon. 
The  primary  sense  is  to  shoot  out  or  extend.]  I.  Two 
or  more  horses,  oxen  or  other  beasts  harnessed  together 
to  the  same  vehicle  for  drawing,  as  to  a  coach, 
chariot,  wagon,  cart,  sled,  sleigh  and  the  like.  It  has 
been  a  great  question  whether  teams  of  horses  or  oxen 
are  most  advantageously  employed  in  agriculture.  In 
land  free  from  stones  and  stumps  and  of  easy  tillage,  it 
is  generally  agreed  that  horses  are  preferable  for  teams. 
2.  Any  number  passing  in  a  line ;  a  long  line,  &c. 
[  This  is  the  primary  sense,  but  is  rarely  used,"]  "  And 
"  Team-work  [team  and  work']  work  done  by  a  team,  as 
distinguished  from  personal  labor."  Richardson,  in  his 
Dictionary,  says  that  according  to  Somner  "  a  litter  of 


(«)  lif/meo  and  Juliet y  act  1 . 
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pigs  was  called  a  team.''     [They  also  referred  to  Bos-        1864. 

worth's  Anglo-Saxon   and  English   Dictionary  and   the  Duke  of 

Dictionaries  of  Ash,  Sheridan  and  Walker.']  borough 


Crompton  J.  I  have  had  very  considerable  doubt 
about  this  matter,  and  thought  at  one  time  that  the 
plaintiff  had  made  out  his  case.  But  I  have  now  come  to 
the  conclusion  that  the  cause  of  forfeiture  is  not  so  clearly 
expressed  in  the  agreement  under  which  the  defendant 
holds  that  we  ought  to  say»  here  has  been  a  breach  of  it, 
and  consequently  a  forfeiture.  In  order  to  give  such 
an  effect  we  must  see  that  the  case  is  brought  distinctly 
within  the  stipulation. 

Mr.  Gray  and  Mr.  Cripps  put  their  argument  on  two 
grounds.  The  first  they  do  not  make  out  to  my  satis- 
faction, namely,  that  the  word  "team''  implies,  besides 
horses,  a  cart  or  vehicle  of  some  kin^.  I  think  that 
according  to  the  modem  use  of  the  word  it  does  not. 
Thus  you  speak  of  the  team  a  man  worked  a  coach  with, 
and  if  the  word  "team''  were  confined  to  lines  of  animals 
a  line  of  pigs  would  afford  a  ludicrous  instance.  I  think 
it  probable  that  they  have  given  the  correct  etymology 
of  the  word,  from  temo,  timon,  beam  or  pole,  but  it  has 
not  that  signification  now,  and  means  horses  or  other 
animals.  At  all  events,  I  should  not  be  inclined  to 
think  a  vehicle  so  clearly  implied  in  "team"  as  to  mean 
that  it  must  be  part  of  it. 

But  the  second  part  of  the  argument  of  Mr.  Gray 
and  Mr.  Cripps  struck  me  for  a  long  while,  i.  e.,  that  as 
here  is  an  express  provision  that  the  tenant  shall 
perform  for  the  landlord  in  each  year  "  one  day's  team- 
work with  two  horses  and  one  proper  person,"  this  is 
an  absolute   undertaking   to   perform   team-work,  and 


▼. 

OSBOKH. 
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1864. 


Duke  of 
Marl- 

BOEOUGB 

▼, 
OSBOEV. 


we  are  not  allowed  to  put  words  into  the  instru- 
ment to  make  a  condition  precedent,  namely,  that  the 
landlord  is  to  find  carts  for  the  work,  nnless  that  inten- 
tion is  clearly  deducible  from  it.  By  the  expression 
''  team-work,**  what  work  is  meant  ?  It  means  that  the 
tenant  shall  send  his  horses  and  his  man  to  the  spot  in- 
dicated, and  there  do  what  work  they  are  pnt  to.  Some 
words  must  be  inserted  in  this  stipulation  to  make 
it  sensible.  Where  a  man  covenants  to  build  a  house, 
he  must  perform  the  covenant.  But  here,  firom  the 
very  nature  of  the  stipulation,  it  is  agreed,  although  not 
said,  that  there  must  be  something  which  the  landlord  sets 
the  tenant  to  do,  that  he  must  point  out  to  what  work 
the  team  is  to  be  applied.  It  is  not  as  if  the  tenant  had 
engaged  to  carry  home  coals,  then  he  must  have  done  it ; 
and  the  argument  of  the  plaintiff's  counsel  woold  be  per- 
fect. So,  if  the*  stipulation  were  that  he  should  plough 
three  acres,  he  must  do  it  at  his  own  hazard.  But  when 
it  is,  "  I  will  work  with  my  team  for  you  so  many  days," 
he  is  to  be  set  to  work  by  the  landlord.  Now  does  that 
include  that  he  must  bring  a  cart  or  other  vehicle?  I 
thought  so  at  first,  and  that  the  obligation  was  limited 
by  the  number  of  horses  and  one  driver,  and  perhaps  was 
applicable  to  mere  agricultural  work.  The  Court  have 
decided  that  it  is  not  applicable  to  agricultural  work  only, 
but  to  that  decision  I  was  not  party.  Take  the  common 
case  (clearly  within  the  agreement)  of  team-work  with 
ploughing,  it  never  could  be  intended  that  the  man 
should  bring  his  plough,  which  might  perhaps  be  some 
miles  off.  So,  of  harrowing,  a  man  could  hardly  be 
expected  to  bring  a  harrow.  That  may  be  to  some 
extent  a  reason  (if  the  question  should  ever  be  discussed) 
whether  the   argument  about  drawing  coals  is  not  in 
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fiEiVOur  of  the  defendant   But  taking  the  stipulation  even        1864. 
with  reference  to  things  not  strictly  applicable  to  agri-       StAedT 
culture,  it  is  not  an  unreasonable  construction  that  he  is  to       M  arl- 

'  BOROUGH 

bring  horses  and  do  team-work.     One  kind  of  work  is  on  ▼• 

OSBORR. 

tunber ;  you  must  put  his  team  to  draw  any  timber  that 
two  horses  could  draw,  and  it  can  never  be  supposed 
that  clamps  are  to  be  brought  by  the  tenant.  We  must 
apply  the  same  construction  in  one  as  in  the  other ;  if  it 
is  admitted  that  the  stipulation  means  that  he  shall 
supply  a  cart  in  the  one  case  he  must  supply  the  machine 
to  which  the  team  is  applied  in  the  other.  But  the  stipu- 
lation is  su£Eiciently  answered  by  holding  that  the  tenant 
does  enough  if  he  sends  team  and  driver  for  any  purpose 
to  which  the  landlord  may  put  them.  He  has  the  option 
to  say, "  Send  your  horses  here  with  a  driver,  put  your 
team  to  the  plough,'*  or,  "put  your  team  to  the  clamps," 
but  the  stipulation  does  not  necessarily  mean  that  the 
tenant  must  send  a  cart.  It  is  to  be  lamented  that  this 
instrument  is  not  more  precise. 

Blackburn  J.  This  rule  must  be  made  absolute  on 
the  ground  that  under  the  circumstances  there  was  no 
breach  of  the  stipulation  in  the  agreement,  and  conse- 
quently no  forfeiture.  I  agree  with  the  plaintiff's 
counsel  that,  as  a  general  proposition,  when  a  party  has 
contracted  absolutely  to  do  a  thing  he  must  do  it,  and 
all  things  necessary  for  the  purpose  must  be  furnished 
by  him.  But  when,  from  the  nature  of  the  thing  to  be 
done,  it  is  essential  that  the  other  party  point  out  how 
the  things  furnished  are  to  be  applied,  he  must  point  it 
out  in  a  state  fit  for  the  application  of  those  things. 
For  instance,  the  vendor  of  goods  contracts  to  deliver 
them  free  on  board  ship  in  the  river,  the  vendor  must 
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1864.  find  lighters  or  barges  to  put  them  oa  board,  but  before 
Duke  of  he  can  do  so  the  other  party  must  name  a  ship  in  a 
.?apH  reasonable  place,  for  it  is  not  stipulated  that  the  vendor 
OsBOBN.  ®^^1  fi'^d  a  ship.  Apply  that  principle  here.  If  the  effect 
of  this  stipulation  is  that  the  tenant  is  to  plough^  or 
cany  coals^  to  the  extent  of  the  power  of  two  horses ; 
having  undertaken  to  do  that^  he  must  furnish  the 
instruments  to  do  it^  and  the  horses  are  named  in  the 
agreement  to  shew  the  number  to  be  sent  and  the  amount 
of  work  to  be  done.  But  if  the  meaning  is  only 
that  he  will  furnish  two  horses  and  a  proper  team,  which 
I  think  means  two  horses  harnessed  for  the  purpose  of 
drawing,  and  also  a  proper  person,  to  do  such  work  as 
shaU  be  proper  for  a  team  to  do,  before  he  can  do  that 
the  landlord  must  point  out  what  is  to  be  done.  The 
landlord  may  say  to  the  tenant,  "  Employ  your  team  to 
break  up  that  field ;"  the  farmer  may  say,  *'  I  will  do 
so,  but  there  must  first  be  a  plough  in  the  field  to  which 
I  can  fasten  my  team.'^  Or  the  landlord  may  say,  *'  Take 
that  timber  from  the  wood  and  draw  it  out  with  your 
team ;"  the  tenant  has  no  right  to  say,  "  I  will  not," 
but  he  may  say,  "  you  must  put  a  chain  and  clamps.'* 
Or  if  the  landlord  says,  "  Draw  home  my  hay,*'  the 
tenant  may  say,  "  I  will  not  draw  it  unless  you  put  it 
into  a  cart"  So  here  the  plaintiff  has  a  right  to  say 
"  Employ  your  team  to  draw  coals,"  but  the  tenant  has  a 
right  to  say,  '^  I  cannot  unless  the  coals  are  put  in  a  cart 
or  other  vehicle,  so  that  the  team  may  draw  it."  I 
therefore  think  that  this  stipulation  was  not  broken,  as 
the  plaintiff  has  not  put  the  coals  into  a  drawable  (a) 
state.     As  to  the  attempt  to  found  an  argument  on  The 

(«)  Drawable,  capable  «.>f  beiug  drawn.     Webster's  Diet.,  hy  Goodrkk 
mnd  Porier,  1865. 
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Highway  Act  (5  &  6  fF.  4.  c.  50.  ss.  85.  46.),  that  statute  1864. 

merely  speaks  of  a  man  who  has  got  a  team,  and  no  more  Duke  of 

says  that  a  cart  is  part  of  the  team  than  that  it  is  part  borough 

of  the  horses.  OiBOBw. 

Mellor  J.     I  confess  I  retain  the  opinion  which  I 
originally  held,  namely,  that  on  the  true  construction  of 
this  instrument  the  tenant  was  bound  to  provide  the 
necessary  things  to  do  team-work.     The  stipulation  must 
be  read  as  if  it  had  stopped  at  "  team-work,'*  and  then 
what  is  there  to  shew  that  it  meant  horses  more  than 
cart  or  plough  ?  It  is  possible  that  the  plaintiff,  although 
a  Duke,  may  not  have  a  plough ;  a  stockbroker  who  has 
a  farm  might  let  it,  and  contract  that  the  tenant  should 
do  a  day's  team-work.    I  think  the  subsequent  words      "^ 
in  the  covenant  are  only  used  to  measure  and  limit  the 
extent  of  the  work ;  if  the  stipulation  stopped  at  "  team- 
work'^ it  might  have  meant  that  four  or  five  horses  were 
to  be  supplied.     The  tenant  undertakes    to  perform 
'*  team-work."     The  landlord  must  give  directions  what 
work  is  to  be  done ;  but  is  not  bound  to  do  more  than 
that.     If  the  tenant  had  agreed  only  to  furnish  two 
horses  and  a  proper  driver,  and  left  to  the  Duke  to 
supply  everything  else  necessary  to  make  them  useful, 
it  would  be  different ;  but  here  the  tenant,  without  speci- 
fying anything  to  be  done  by  the  landlord,  says  he  will 
do  a  day's  team-work ;   and  if  that  was  meant  to  be 
Umited  to  furnishing  the  horses,  it  ought  to  have  been 
so  expressed.    As,  however,  my  brothers  Crompton  and 
Blackburn  have  come  to  an  opposite  opinion,  I  express 
mine  with  great  diffidence. 

Rule  absolute  to  enter  a  nonsuit. 
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1864. 


Thitriday, 
February  Wih. 


Nuiaanee. 
Liability  of 
rever$ionar. 
Tmancyfnm 
ymtt  to  year. 


Gandy  and  Wife  against  Jobber. 


1.  The  owner  of  a  messuage  and  premises,  attached  to  whidi  was  an 
ea^  let  the  same  to  a  tenant  from  year  to  year,  and  died ;  haying  devised 

the  proper^,  with  an  iron  grating  over  the  area  improperly  constructed 
and  out  of  repair  so  as  to  amount  to  a  nuisance,  to  the  defendant  The 
defendant,  having  no  notice  of  the  nuisance,  suffered  the  tenant  to  remain 
in  the  occupation  of  the  premises,  upon  the  same  terms  as  before, 
receiving  rent.  The  wife  of  A,  having  sustained  damage  by  reason  of 
the  dangerous  condition  of  the  grating :  held  that  the  defendant,  aa 
reversioner,  was  liable  to  an  action  for  the  damage  thereby  occasioned. 

2.  A  tenancy  from  year  to  year  is  not,  at  least  for  the  purpose  of 
such  an  action,  to  be  treated  as  a  continuous  tenancy,  but  as  recom- 
mencing every  year. 


''PHE  first  count  of  the  declaration  was  similar  to  the 
third  (hereafter  set  forth),  but  alleging  one  of  the 
terms  of  the  tenancy  to  be  that  the  defendant  as  land- 
lord should  keep  the  messuage  and  area  or  cellar  and 
the  grating  in  good  repair. 

The  second  count  was  similar  to  the  first,  but 
alleging  damage  to  the  husband  only. 

Third  count  That  several  years  before  and  con- 
tinually up  to  and  at  the  time  of  the  happening  of  the 
grievance  and  injury  next  hereinafter  mentioned,  a 
certain  messuage  and  an  area  or  cellar  in  front  of  the 
messuage,  and  adjoining  the  same,  and  which  area 
or  cellar  was  then  covered  and  protected  by  an  iron 
grating,  were  in  the  occupation  of  Ann  Paye  as  tenant 
thereof  to  the  defendant  from  year  to  year,  the  rever- 
sion thereof  then  belonging  to  the  defendant,  and  the 
tenant  was  not   by  the  terms  of  the  tenancy  under 
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any  contract  or  liability  to  alter  or  repair^  or  keep  1864. 
in  repair^  the  messuage^  area  or  cellar,  or  the  iron  gIrdt 
grating;  and  the  messuage  was  then  near  to  a  certain  Ju^ir. 
common  and  public  footway,  and  the  area  or  cellar 
was  then  near  to  and  under  the  footway;  and  it  was 
then  necessary  and  proper  that  the  iron  grating  should 
be  so  constructed  and  kept  in  good  and  sufficient  repair 
that  persons  lawfully  using  and  passing  along  the  foot- 
way might  not  be  in  danger  of  falling  or  passing  through 
the  iron  grating,  or  into  the  area ;  and  the  iron  grating 
had  been^  and  was,  for  several  years  of  the  tenancy 
before  and  continually  up  to  and  at  the  time  of  the  hap- 
pening of  the  grievance  and  injury  hereinafter  men- 
tioned, in  a  dangerous  state,  and  in  a  bad  and  insufficient 
state  of  repair ;  so  that  persons  lawfully  using  and  passing 
along  the  footway  had  been  and  were  in  danger  of  falling 
or  passing  through  the  iron  grating,  and  into  the  area ; 
and  after  and  whilst  the  same  was  in  such  dangerous 
state,  and  in  bad  and  insufficient  repair,  the  defendant 
might  as  such  landlord  and  reversioner  have  lawfully 
determined  the  tenancy  by  his  own  sole  act  and  deed, 
so  that  the  same  might  and  would  have  been  determined 
before  the  happening  of  the  grievance  hereinafter  men- 
tioned ;  yet  the  defendant  did  not  determine  the  tenancy, 
but  suffered  and  allowed  the  same  to  continue,  and 
suffisred  and  allowed  Ann  Page  to  remain  tenant  of  the 
messuage  and  area  or  cellar  without  being  under  any 
contract  or  liability,  by  the  terms  of  the  tenancy,  to 
alter  or  repair  the  said  grating;  and  the  defendant 
wrongfully  and  negligently  allowed  the  iron  grating  to 
be  and  continue  in  such  a  dangerous  state,  and  in  bad 
and  insufficient    repair,  up  to    and    at    the   time  of 
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1864.       ^^^  happening  of  the  grievance  and  injury  hereinafter 

— ~ mentioned ;  and  by  reason  of  the  premises,  whilst  the 

▼.  plaintiff  Susannah,  then  being  the  wife  of  the  plaintiff 

JUBBSR. 

David,  was  lawfully  using  and  passing  along  the  footway, 
one  of  her  legs  passed  through  the  iron  grating  into  the 
area  or  cellar,  whereby  she  was  wounded  and  became 
sick  and  ill,  and  for  a  long  time  suffered  great  pain  of 
body,  and  distress  and  anxiety  of  mind,  and  was  lamed 
and  permanently  disabled. 

The  fourth  count  was  the  same  as  the  third,  but 
alleging  damage  to  the  husband  only. 

The  fifth  count  repeated  all  the  allegations  in  the 
third  count,  and  added  that  before  the  grievance,  whilst 
the  defendant  might  have  determined  the  tenancy,  he  had 
notice  of  the  iron  grating  being  in  a  dangerous  state  and 
in  bad  and  insufficient  repair. 

Sixth  count,  the  same,  alleging  damage  to  the  husband 
only. 

The  defendant  pleaded,  first,  to  the  whole  declaration, 
not  guilty.  Secondly,  to  the  first  and  second  counts, 
a  traverse  of  the  tenancy  being  on  the  terms  alleged. 
Thirdly,  to  the  third,  fourth,  fifth  and  sixth  counts,  a 
traverse  of  the  allegation  that  the  tenant  was  not  by 
the  terms  of  the  tenancy  bound  to  alter  or  repair  &c. 
Fourthly,  to  the  same,  that  the  defendant  could  not 
determine  the  tenancy,  as  alleged.  Fifthly,  to  the  fifth 
and  sixth  counts,  a  traverse  of  the  notice.  Sixthly,  that 
it  was  not  necessary  that  the  grating  should  be  so  con- 
structed and  kept  in  repair  as  alleged. 

Issues  thereon. 

There  was  also  a  demurrer  to  the  third  and  fourth 
counts,  and  a  joinder  in  demurrer. 
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At  the  trial,  before  Bramwell  B.,  at  the  Surrey  1864. 
Summer  Assizes,  1863,  it  appeared  that  on  the  21st  gaudt 
August,  1862,  the  female  plaintiflF  had  been  conversing  zvIm. 
with  a  neighbour,  Mrs.  Page,  the  occupier  of  the  house 
Na  30,  Leigh  Street,  Burton  Crescent,  who  was  standing 
at  the  door  of  her  house,  and  that,  on  turning  round  to 
leave,  the  female  plaintiff's  foot  and  leg  up  to  the  knee 
slipped  through  an  iron  grating  belonging  to  the  house, 
and  she  was  greatly  hurt  and  permanently  lamed.  The 
bars  of  the  grating,  which  was  over  the  area  of  the  house, 
close  to  the  footpath,  with  no  protection  between  the 
grating  and  the  footpath,  were  horizontal  and  at  right 
angles  to  it.  They  were  in  some  parts  two  inches  and 
three  quarters,  and  in  others  three  inches  apart,  and  some 
of  them  were  shrunken,  rusty  and  loose  in  their  sockets. 
The  house  was  let  to  Mrs.  Pace's  iiusband,  by  a  Mr. 
Ward,  the  then  owner,  about  1853.  There  was  no  evi- 
dence of  any  written  lease  or  agreement  or  of  any  special 
terms  of  letting.  The  rent  was  paid  quarterly,  and  the 
landlord  had  from  time  to  time  done  necessary  repairs. 
In  1859  Ward  died,  having  devised  the  house  to  the 
defendant  in  trust.  In  1860  Page  died,  and  his  widow 
continued  to  occi^py  and  paid  rent  to  the  defendant, 
who  continued  to  do  occasional  repairs.  There  was  no 
evidence  as  to  when  the  grating  was  placed  over  the 
area,  but  it  had  been  in  a  dangerous  state  for  certainly 
five  years  before  the  accident;  although  it  did  not 
appear  that  the  defendant  had  knowledge  or  notice  of 
this. 

On  this  evidence  the  defendant's  counsel,  without 
calling  witnesses,  submitted  that  the  issues  on  the  second 
plea,  and  on  the  third  plea  as  to  the  fifth  and  sixth  counts, 
should  be  found  for  the  defendant ;  and  that,  inasmuch  as 

VOL.  V.  o  B.  &  s. 
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1864.  no  evidence  of  any  special  terms  of  tenancy  was  given, 
Oamot  the  issue  on  not  guilty  to  the  third  and  fourth  counts  must 
JuBBKs.  ^  found  for  him.  The  learned  Judge  was  of  opinion 
that  the  plaintiff^s  case  failed  except  on  the  third  and 
fourth  counts,  and  upon  those  counts  he  asked  the  jury 
whether  the  condition  and  position  of  the  grating  were 
dangerous  to  foot  passengers,  and  directed  them  that,  if 
so,  it  would  be  a  nuisance  although  not  actually  on  the 
footway.  The  jury  found  that  the  grating  was  danger- 
ous for  foot  passengers,  and  a  nuisance  both  from .  the 
faultiness  of  its  construction  and  from  want  of  repair, 
and  assessed  the  damages  at  65/. 

On  this  finding,  the  learned  Judge  directed  a  verdict 
for  the  plaintiffs  on  the  plea  of  not  guilty  to  the  third 
and  fourth  counts.  It  was  agreed  that  there  should  be 
a  verdict  for  the  plaintiffs  on  the  third,  fourth  and  sixth 
pleas,  and  on  the  other  pleas  for  the  defendant,  and 
leave  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

In  Michaelmas  Term,  1863,  a  rule  nisi  was  accor- 
dingly obtained  to  enter  a  nonsuit  on  the  ground 
that,  there  being  no  evidence  of  any  special  terms  of 
tenancy,  the  verdict  on  not  guilty  ought  to  have  been 
for  the  defendant ;  or  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  evidence,  the  grating 
not  being  a  nuisance  to  the  highway. 

Shaw  shewed  cause.— The  question  is,  whether  the 
allegation  in  the  third  count,  that  the  defendant  '*  wrong- 
fully and  negligently'^  allowed  the  iron  grating  to  be 
and  continue  in  a  dangerous  state,  was  made  out ;  or  in 
other  words,  whether  the  defendant  as  reversioner  is 
answcraUe  fcr  the  dangerous  state  of  the  grating,  by 


XXVIL   VICTORIA,  83 

reaaon  whereof  the  injury  to  the  female  plaintiff  arose.        1864 
It  ia  dear  that  the  nuisance  was  of  long  standing,        qanot 
and  it  was  the  duty  of  the  defendant,  as  reversioner,  to       jmin. 
have  taken  the  necessary  steps  for  terminating   the 
tenancy  if  the  nuisance  could  not  be  otherwise  abated. 
[Crovqttan  J.    It  may  be  that  the  nuisance  had  its 
origin    in    the    default    of  the    tenant.    In   Rey.  v. 
Stannard  (a)  it  was  held  that  the  owner  of  a  house, 
letting  it  out  in  apartments  to  female  tenants,  who 
used  their  respective  rooms  (or  the  purpose  of  prostitu- 
tion, over  whom  he  had  no  controul  beyond  the  power, 
as  landlord,  of  determining   the  tenancies,  was  not 
indictable  for  keeping  a  disorderly  house.     Mellor  J. 
There  the  landlord  had  notice  of  the  purpose  for  which 
the  tenants  took  the  apartments,  but  in  the  present  case 
it  does  not  ajqpear  that  the  defendant  had  notice  of  the 
unsafe  condition  of  the  grating.]     The  absence  of  notice 
to  the  defendant  affords  no  answer  to  the  action ;  besides 
which  this  nuisance  was  of  a  permanent  character,  not 
resulting  from  any  particular  mode  of  using  the  pre- 
mises by   the  tenant.     This  was    a   yearly  tenancy  : 
such  are  treated  by  Patteson  J.,  in  Tomkins  v.  Law- 
ranee  (ft),  as  recommencing  every  year;  and   to  the 
same  effect  is  the  judgment  of  Wttod  V.  C.  in  Caitley 
V.  Arnold  (c),  citing  Tomkins  v.  Lawrance.     In  Rosewell 
V.  Prior  {d),  where  a  tenant  for  years  of  a  piece  of 
ground  erected  a  nuisance  which  obstructed  his  neigh- 
bour's lights,  and  afterwards  underleased  the  premises, 
it  was  held  that  an  action  would  lie  against  him  for  the 

(a)  1  Le^h  f  Cave  a  a  349.  (b)  BC.^P. 729. 

(c)  1  Jokn.  #  if.  651.  658. 

(d)  2  aaUk.4&);    1   Ld.  Baym.  713.   See  also  6  Mod,  116,  12  Id, 
215.  G35. 
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1864.       obstruction,  after  the  demise.     In  Todd  v.  Ftight  (a) 
Oandt       ^^  ^^  held  that  an  action  lies  against  the  owner  of 
JuBBBE.      premises  who,  having  demised  them  to  a  tenant  in  a 
ruinous  and  dangerous  condition,  permits  them  so  to 
remain  until  by  reason  of  the  want  of  reparation  they 
fall  and  cause  damage  to  an  adjoining  owner.     And  in 
Rex  Y.  Pedly  (J)  it  was  held  that  if  the  owner  of  land 
erects  a  building  which  is  or  is  likely    to  become  a 
nuisance,  and  then  lets  the  land,  he  is  liable  to  an 
indictment  for  such  nuisance  being  continued  or  created 
during  the  term.     There,  in  delivering  his  judgment, 
Littledale   J.,    p.    827,   puts   this   very   case  : — "  If    a 
nuisance  be  created,  and  a  man  purchase  the  premises 
with  the  nuisance  upon  them,  though  there  be  a  demise 
for  a  term  at  the  time  of  the  purchase,  so  that  the  pur- 
chaser has  no  opportunity  of  removing  the  nuisance,  yet 
by  purchasing  the  reversion  he  makes  himself  liable  for 
the  nuisance.     But  if,  after  the  reversion  is  purchased, 
the  nuisance  be  erected  by  the  occupier,  the  reversioner 
incurs  no  liability :  yet,  in  such  a  case,  if  there  were  only 
a  tenancy  from  year  to  year,  or  any  short  period,  and  the 
landlord  chose  to  renew  the  tenancy  after  the  tenant 
had  erected  the  nuisance,  that  would  make  the  landlord 
liable'* — which  reasoning  is  cited  and  approved  by  the 
Court  of  Common  Pleas  in  a  considered  judgment  in 
Rich  V.  Dasterfield  (c).      Most  of  the  above  cases  are 
cited  in  WoodfalVs  Landlord  and  Tenant,  8th  ed.,  by  Cole, 
pp.  734 — 735.      Barnes  v.    Ward  (rf)  also  shews  that 
while  the  grating  continued  in  a  dangerous  state  it  was 
the  duty  of  the  defendant  to  have  fenced  it,  or  taken 
such  other  precautions  as  might  be  necessary  for  the 

(a)  9  a  B.  N.  8.  377.  (6)  \  A.  ^  E.  832. 

(c)  4  C,  B.  783.  (rf)  U  C,  B.  392. 
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protection  of  the  public.     Rmsell  v.  Shentan  (a)  may        1864. 
be  relied  on^  but  is  distinguishable,  for  it  was  decided        Gakdt 
on  the  ground  that  prima  facie  there  is  no  obligation       Jubbeb 
on  a  landlord  to  keep  cleansed  the  drains  which  occa- 
sion a  nuisance.     Further,  in  this  case,  repairs  had  from 
time  to  time  been  done  to  the  premises  in  question  by 
the  owner,  from  which  the  inference  is  strong  that  the 
duty  of  repair  lay  upon  him  and  not  upon  the  tenant ; 
Payne  v.  Rogers  {b). 

Kaye^  in  support  of  the  rule. — The  defendant  is 
not  liable.  He  had  no  notice  of  the  dangerous  state  of 
the  grating,  nor  is  there  evidence  as  to  the  origin  of  the 
nuisance.  \Blackhum  J.  In  Reg.  v.  WatU  (c)  it  was  held 
that  an  indictment  lay  against  a  tenant  at  will  for  suffer* 
ing  a  house  to  stand  upon  the  highway  in  a  dangerous 
condition  and  likely  to  fall.]  There  is  no  liability  cast 
upon  a  reversioner  under  circumstances  like  the  present. 
Of  late  tenancies  from  year  to  year  Jiave  been  considered 
as  continuing  tenancies,  each  succeeding  year  being 
treated  as  a  prolongation  of  the  original  term ;  WootU 
falPs  Landlord  and  Tenant^  8th  ed.,  by  Cok,  p.  167. 
This  then,  being  a  tenancy  from  year  to  year,  is  a  con- 
tinuing tenancy,  and  in  Rich  v.  Basterjield  {d)  the  Court 
held  that  liability  for  injuries  arising  from  acts  done 
upon  property  attaches  only  to  the  parties  in  actual 
possession.  Here  it  was  not  the  defendant  who  let  with 
the  nuisance  in  existence,  assuming  it  to  have  been  in 
existence  at  the  time  of  the  original  letting,  of  which 
there  is  no  evidence.     It  seems  to  have  been  tacitly 

(a)  3  Q.  B.  440.  {h)  2  H.  Bl  350. 

(c)  1  Salk.  367.  {d)  4  C.  B.  783. 
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1864.  admitted,  in  Bishop  v.  The  Trustees  of  the  Bedford 
0^„DY  Charity  {a),  that  the  defendant,  in  a  case  like  the  present, 
JvBBKft.  ''^ould  not  have  been  liable  without  notice  of  the  dan- 
gerons  state  of  the  premises  at  the  time  of  the  demise, 
and  the  judgment  in  Todd  v.  FKght  (A)  proceeded  upon 
the  ground  that  the  defendant  had  such  notice.  It 
If  ould  be  a  serious  hardship  upon  a  man  if,  by  becoming 
rerersioner,  he  is  rendered  liable  without  express  know- 
ledge in  respect  of  a  pre-existing  nuisance.  [Crompton  J. 
Here  the  defendant  has  received  rent  for  the  premises 
with  the  nuisance  thereon  existing  ever  since  his  interest 
in  them  began.  Blackburn  J.  referred  to  Chauntler  v. 
Robinson  (c).] 

C&OMPTON  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  It  was  moved  partly  on  the  ground  of 
the  verdict  being  against  the  evidence,  but  chiefly  on 
the  ground  of  misdirection.  So  far  as  regiffds  the 
former,  it  appears  that  my  brother  Bramu^lU  who  tried 
the  cause,  is  not  dissatisfied  with  the  verdict;  but  the 
point  as  to  misdirection,  notwithstanding  that  we  have 
had  the  advantage  of  hearing  it  well  and  learnedly 
argued,  remains  one  of  difficulty.  The  question  arises 
out  of  the  cause  of  action  as  stated  in  the  third  count 
of  the  declaration,  which  was  founded  upon  special 
facts  creating  an  alleged  breach  of  duty  by  the  owner  of 
the  premises ;  and  we  have  to  consider  whether  a  duty 
and  a  consequent  misfeasance  on  the  part  of  the  defend- 
ant is  made  out  on  those  facts ;  for  if  this  be  not  so,  the 
mere  allegation  in  the  declaration  of  the  wrongful  per- 
mission by  the  defendant  will  not  avail  the  plaintiff. 

(a)  \E.4^E,  697.     8.  C.  on  appeal,  Id.  714. 

(6)  9  a  B,  N,  8,  377. 390.  (c)  4  Etch.  163. 
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Looking  then  at  the  whole  case,  I  am  of  opinion  that        1864. 
the  arguments  of  Mr.  Shaw  are  well  founded,  and  that        oIndt 
my  brother  Bramwell  was  right  in  directing  a  verdict       joIiiB. 
for  the  plaintiff  upon  the  plea  of  not  guilty  to  the  third 
count.  We  have  it  upon  authority  that  from  the  earliest 
times  the  owner  of  land,  if  occupier,  was  bound  so  to 
keep  it  as  not  to  be  a  nuisance.     In  Beg.  v.  Watts  {a) 
it  was  held  that  a  tenant  at  will  was  answerable  for  con- 
tinuing a  house  in  a  ruinous  and  dangerous  condition, 
and  it  certainly  seems  hard  that  if  a  man  lets  his  premises, 
and  so  divests  himself  of  all  power  of  oontroul  over  them, 
he  should  be  made  liable  for  the  default  of  the  tenant. 
The  owner  ought  not  to  be  liable  for  subsequent  nui- 
sances which  did  not  originate  with  himself,  and  which 
he  cannot  prevent — for  these  so  long  as  the  tenant  is 
in  possession  the  owner  is  irresponsible.     But  it  was 
held  in  Bosewell  v.  I^riar  (b)  that,  if  a  man  lets  or  re- 
lets his  land  with  a  nuisance  upon  it,  he  is  responsible 
for  such  nuisance,  notwithstanding  the  tenancy.    No 
doubt  there  was  notice  of  the  existence  of  the  nuisance 
in  that  case,  although  such  does  not  in  terms  appear,  the 
rather  perhaps  as  notice  was  not  there  the  foundation  of 
the  liability.     But  to  bring  liability  home  to  the  owner, 
the  nuisance  must  be  one  which  is  in  its  very  essence 
and  nature  a  nuisance  at  the  time  of  the  letting,  and  not 
merely  something  which  is  capable  of  being  thereafter 
rendered  a  nuisance  by  the  tenant.     The  owner,  then, 
being  liable  for  nuisances  and  obstructions  in  existence 
at  the  date  of  the  demise,  it  seems  dear  that  he  would 
be  equally  responsible  for  reletting  the  premises  with 

(a)  1  Salk.  357. 

(b)  2  SM.  460;   1  Ld.  Baym.  7ia    See  also  6  Mod,  116,  12  Id. 
215.  635. 
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1864.  the  nuisance  upon  them,  and  in  this  I  see  no  hardship, 
Gakdt  notwithstanding  the  absence  of  notice  to  him ;  indeed^  on 
JoBBEB  *^®  other  hand,  there  would  be  hardship  on  the  tenant  in 
making  him  liable  for  a  nuisance  existing  on  premises 
which  he  might  have  taken  for  a  short  period  only.  I 
think  therefore  that  it  is  a  sound  principle  of  law  that 
the  owner  of  property  receiving  rent  should  be  liable 
for  a  nuisance  existing  on  the  premises  at  the  date  of 
the  demise ;  and  this  brings  us  to  the  important  ques- 
tion in  this  case^  viz.,  whether  what  took  place  was 
equivalent  to  a  reletting,  or,  in  other  words,  whether  a 
landlord  having  the  power  of  giving  notice,  and  not 
exercising  it,  is  to  be  held  as  thereby  reletting?  It 
seems  to  me  that  such  would  be  equivalent  to  a  reletting. 
It  certainly  appears  that  in  many  cases  a  tenancy  from 
year  to  year  has  been  treated  as  a  continuing  tenancy ; 
but,  on  the  other  hand,  Pattesen  J.  expressly  says,  in  Tom^ 
kins  V.  Lawrence  (a),  that  a  tenancy  from  year  to  year  is 
to  be  considered  as  recommencing  every  year.  I  take  it 
to  be  clear,  then,  that  where  a  tenant  having  a  long 
lease  of  premises  so  uses  them  as  to  create  a  nuisance, 
the  landlord,  having  no  power  or  right  of  interference, 
incurs  no  responsibility ;  but  if  having  regained  posses- 
sion of  the  property  the  landlord  relets  it  with  the 
nuisance  thereupon  remaining,  in  such  case  he  is  liable; 
and  for  this  RexY.  Pedly  {b)  is  an  authority.  There 
LittUdale  J.  says,  p.  827,  "If,  after  the  reversion  is 
purchased,  the  nuisance  be  erected  by  the  occupier, 
the  reversioner  incurs  no  liability:  yet,  in  such  a  case, 
if  there  were  only  a  tenancy  from  year  to  year,  or 
any  short  period,  and  the  landlord  chose  to  renew 
the  tenancy  after  the  tenant  had  erected  the  nuisance, 
(a)  8  C.  #  p.  729.  731.  (6)  lA.^K  822. 
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that  would  make  the  landlord  liable.     He  is  not  to  let        1864. 


the  land  with  the  nuisance  upon  it  Here  the  periods  Qahdt 
are  shorty  so  that  there  has  been  a  reletting;  and  that  jubbib. 
has  taken  place  after  the  user  of  the  buildings  had 
created  the  nuisance.  This/therefore,  is  a  case  in  which 
the  reversioner  is  liable.''  In  the  subsequent  case  of 
JRich  V.  Ba8terfield{a)j  Cresswell  J.,  in  delivering  the  judg- 
ment of  the  Court  of  Common  Pleas,  p.  804,  cites  the 
above  judgment  of  Littledale  J.  with  approbation,  and 
takes  the  opportunity  of  expressing  his  dissent  from  the 
views  of  Taunton  J.  in  the  same  case.  The  present  case, 
then,  seems  to  me  to  fall  within  the  principle  of  that 
ruling  oi  Littledale  J.  The  landlord  receives  rent  under  a 
yearly  tenancy,  and  his  permitting  the  tenant  to  remain 
in  occupation  year  after  year  without  taking  steps  for 
the  termination  of  the  tenancy  is,  I  think,  equivalent  to 
a  new  letting  at  the  termination  of  each  year.  I  do 
not  say  that  the  case  is  altogether  free  from  doubt ;  but 
I  think  the  authorities  justify  us  in  the  view  we  have 
taken  of  the  question. 

BLACKBrRN  J.  I  am  of  the  same  opinion.  The 
question  appears  to  be,  whether  enough  of  the  breach 
of  duty  alleged  in  the  third  count  was  proved  to 
enable  the  plaintiff  to  retain  his  verdict  upon  the  plea 
of  not  guilty.  The  third  count  must  be  taken  as  con- 
taining an  averment  that  the  nuisance  was  kept  and 
maintained  by  the  reversioner,  for  such  is  the  effect  of 
the  averment  that  he  continued  it  by  reason  of  neglect- 
ing to  determine  the  tenancy,  as  he  might  have  done, 
"  by  his  own  sole  act  and  deed  /'  that  is,  by  giving  the 
requisite  notice ;  and  if  this  does  not  afford  a  substantial 
(a)  4  a  B.  783. 
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1864.  cause  of  action,  the  verdict  must  be  for  the  defendant. 
Gamdt  Th®  question  therefore  is,  whether  the  defendant,  as 
JuBBSB.  reversioner,  is,  under  the  circumstances,  liable.  Now 
that  a  reversioner,  as  such,  is  not  responsible  for  a 
nuisance  existing  on  premises  in  the  occupation  of 
•  another,  appears  from  the  judgment  of  Parke  B.  in 
Chauntler  v.  Robinson  (a).  But  in  Rosewell  v.  Prior  (i) 
the  case,  according  to  the  report  in  2  Salk.  460,  was 
thus : — "  Tenant  for  years  erected  a  nuisance,  and  after- 
wards made  an  underlease  to  J.  S.  The  question  was, 
whether  after  a  recovery  against  the  first  tenant  for 
years  for  the  erection,  an  action  would  lie  against  him 
for  the  continuance  after  he  had  made  an  underlease  ? 
Et  per  Cur.  It  lies;  for  he  transferred  it  with  the 
original  wrong,  and  his  demise  affirms  the  continuance 
of  it :  He  hath  also  rent  as  a  consideration  for  the  con- 
tinuance, and  therefore  ought  to  answer  the  damage 
it  occasions.  *  *  *•  Receipt  of  rent  is  upholding.'^ 
This  doctrine  must  however  be  received  with  some 
qualification;  it  must  be  shewn  that  there  has  been 
a  demise  or  re-demise  of  the  land>  with  the  nui- 
sance existing  upon  it;  and  the  nuisance  must  be,  if 
I  may  so  term  it,  a  normal  one ;  not  such  for  instance 
as  a  cellar  with  a  flap,  which  may  be  or  not  a  nuisance, 
according  as  it  is  carefully  closed  or  improperly  left 
open.  The  distinction  is  well  pointed  out  in  Rich  v. 
Basterjield  (c),  where  the  Court  held  that  the  owner 
of  premises  demised  to  a  tenant  is  not  responsible  for  a 
nuisance  occasioned  by  the  smoke  of  a  chimney,  which 
the  tenant  might  or  might  not  use  so  as  to  create  a 

(a)  4  Exck,  163. 

{h)  Also  reported  1  Ld,  Eaynu  713.    Sec  also  6  Mod,  116,  12  Id, 
215.  aij.  (c)  4  C.  B,  783. 
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nuisance.  In  the  present  case  a  normal  nuisance  existed  18G4. 
upon  the  premises  before  the  defendant^  as  reversioner,  Gahdt 
had  anything  in  them.  He  might,  if  he  pleased,  Jdbbm. 
have  terminated  the  tenancy,  ,and  with  it  the  nuisance ; 
and,  not  having  done  so,  I  think  the  law,  as  laid  down 
by  PaUeion  J.  in  Tomkins  v.  Lawrance  (a),  that  a  tenancy 
from  year  to  year  is  to  be  treated  as  recommencing  every 
year,  is  appUcable  to  the  case,  which  is  thus  brought 
within  the  principle  of  Rosewell  v.  Piior  (J).  Much 
perhaps  might  be  said  on  both  sides  of  the  question 
whether  the  not  giving  of  notice  to  terminate  a  tenancy 
is  equivalent,  for  the  purposes  of  the  present  argument, 
to  a  reletting.  It  is  certainly  curious  that  there  should 
be  no  decisions  directly  bearing  upon  the  point;  the 
passage  from  the  judgment  of  Littledale  J.  m  Rex 
V.  Pedly  (c)  being  in  fact  the  only  authority  casting 
any  light  upon  the  precise  question  to  which  we' have 
been  referred.  There,  though  it  was  unnecessary  for 
him  to  have  put  the  case  of  a  tenancy  from  year  to  year, 
that  learned  Judge  seems  to  have  done  so  from  a  con- 
viction that,  if  such  a  tenancy  were  suffered  to  continue, 
it  was  practically  the  same  thing  as  the  renewal  of  a 
tenancy  for  a  short  period ;  and  this  opinion,  emanating 
frt>m  so  cautious  and  learned  a  Judge,  must  be  accepted 
as  law* 

Mellor  J.  I  also  am  of  opinion  that  this  rule  should 
be  discharged.  It  is  unquestionably  the  duty  of  the 
owner  of  premises  to  let  them  free  from  nuisance ;  and 
if  he  does  so,  and  the  tenant  enters  into  possession  and 

(a)  8a#i>.729. 

(h)  2  8aik.  460;    1  Ld.naym.  713.    Seo  also  6  Mod.  116,  12  Id, 
215. 635.  (<?)  lA.^E,  822. 827. 
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1864.  snbseqnently  creates  one,  he  and  not  the  landlord  is 
Qj^jfjyj  liable,  so  long  at  least  as  the  landlord  is  unable  to  regain 
JcBBER,  possession  of  the  premises,  and  thereby  be  enabled  to 
abate  the  nuisance.  But  here  was  evidence  of  the 
existence  of  this  nuisance  for  several  years,  and  that 
the  dangerous  state  of  this  grating  was  due  as  much 
(or  more)  to  the  faultiness  of  its  construction  as  to  want 
of  repair.  It  seems  then  that,  inasmuch  as  the  tenancy 
was  one  from  year  to  year,  the  landlord  might,  by  giving 
the  proper  notice,  have  regained  possession  of  the  pre- 
mises and  suppressed  the  nuisance;  and  probably,  if  he 
had  given  the  tenant  notice,  explaining  his  object  in 
doing  so,  the  tenant  might  himself  have  abated  it.  So 
far  from  that,  he  continues  the  tenancy  and  receives 
rent,  thereby,  as  it  appears  to  me,  confirming  not  only 
the  tenancy  but  the  nuisance.  We  have  therefore  to 
deal  with  the  question  whether,  this  being  a  tenancy  from 
year  to  year,  that  which  transpired  amounted  to  a  new 
demise,  and  in  my  opinion  it  had  that  effect  Conse- 
quently the  defendant,  having  in  his  hands  a  power 
which  he  might  and  should  have  exercised,  must  be  held 
responsible  for  the  consequences  of  not  having  done  sa 

Rule  discharged  (a). 

(a)  This  case   ia  reported  by   C.   W,  Lovesy,  Esq.      An  appeal  is 
pending. 


The  demurrer  to  the  3rd  and  4th  counts  came  on  to  be 
heard  in  Trinity  Term,  1864,  on  the  3rd  June,  before 
CocKBURN  C.  J.,  Crompton  and  Blackburn  JJ. 

Mellish,  who  appeared  for  the  defendant,  admitted 
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proceedings  on  the  rule.  Oakdt 


V. 

Jobber. 


Shaw  was  to  have  argued  for  the  plaintiffs. 

Judgment  for  the  p1ainti£b  (a), 
(a)  Enor  \b  pending. 


IN  THE  EXCHEQUER  CHAMBER. 
Mart  Griffin  against  Dighton  and  Davis.     Wednesday, 

F^yruary  3rd. 

1.  The  doctrine  laid  down  by  Sir  J.  NichoG,  in  Jarratt  t.  Steele^  j^y  fgctar 
3  Pkiliitn.  167.  1G9— 170  "that  th<»  possession  of  the  church  is  in  the  yicar. 
minister  and  the  churchwardens ; — and  that  no  person  has  a  right  to  enter  Church' 
it  when  it  is  not  open  for  Dirine  service,  except  with  their  permission,  ytarderu. 
and  under  their  authority,"  holds  in  the  temporal  as  well  as  in  the  possession  of 
Ecclesiastical  Courts :    per  Erie  C.  J.,  Williams  and   Wiiies  JJ.,  and  parish  church. 
ChanntU  B. ;  affirming  tne  judgment  of  the  Queen's  Bench,  consisting 

of  Cockbum  C.  J.,  Cromptan^  Blackburn  and  Mellor  JJ. 

2.  In  a  parish  where  there  is  l)oth  a  lay  rector  and  a  Ticar,  the 
rector  has  no  right  to  prevent  the  vicar  having  access  to  any  part  of  the 
parish  church  by  any  of  its  doors.    Id. 

TPHE  declaration  alleged  that  the  defendants  broke 
and  entered  a  certain  close  of  the  plaintiff^  that  is 
to  say,  the  chancel  of  the  parish  church  of  the  parish  of 
Dixtorij  in  the  county  of  Monmouth,  and  damaged  and 
broke  the  door  of  the  chancel,  and  took  away  the  lock 
fixed  to  the  door  and  affixed  another  lock  to  it,  and 
with  a  key  locked  the  last  mentioned  lock. 

Plea.  Except  as  to  taking  away  the  lock  after  the 
same  had  been  taken  off  from  the  door,  that  before  and 
at  the  time  of  the  committing  of  the  trespasses  the 
defendant  DighUm  was  the  vicar  and  incumbent  and 
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1864.        the  officiating  minister  of  the  parish  church  in  the 
GRiFfiN       declaration  mentioned,   and  the  defendant  Dams  was 
DiQHTOK.      ^^^  ^f  *^®  churchwardens  of  the  parish  therein  men- 
tioned :  and  that  before  the  committing  of  the  alleged 
trespasses  there  was  only  one  lock  on  the  door  and 
only  one  key  to  the'  lock ;  and  the  plaintiff  kept  the 
key  in  her  possession,  and  with  the  same  locked  and 
fastened  the  door,  and,  except  during  the  period  and 
between  the  hours  of  Divine  service  on  Sundays,  kept 
the  door  so  locked  and  fastened,  and,  although  requested 
by  the  defendant  Dighton  so  to  do,  wrongfully  and  im- 
properly refused  to  permit  him,  as  and  then  being  such 
vicar,  incumbent  and  minister,  to  have  a  key  to  the  lock, 
and  therelyr  prevented  him  from  having  access  and 
egress  to  and  from  the  chancel  through  the  door  at  such 
reasonable  times  as  he,  as  such  vicar,  incumbent  and 
minister,  was  entitled  to  have;  and  the  plaintiff  on  several 
occasions,  whilst  the  defendant  Dighton,  as  such  vicar, 
incumbent  and  minister,  was  present  in  the  chancel  on 
Sundays  for  the  purpose  of  performing  Divine  service 
therein,  and  during  the  celebration  of  Divine  service  on 
Sundays  in  the  parish  church,  against  the  consent  and 
will  of  him  as  such  vicar,  incumbent  and  minister,  and 
of  the  defendant  Davis  as  such  churchwarden,  wrong- 
fully and  improperly  opened  and  kept  open  the  door  of 
the  chancel  to  the  great  annoyance,  nuisance  and  dis- 
turbance of  the  defendants  and  others,  members  of  the 
congregation  then  assembled  in  the  parish  church  for  the 
celebration  of  Divine  service,  and  against  such  consent 
and  will  refused  to  allow  the  door  to  be  closed,  and  pre- 
vented the  same   from    being  closed :  wherefore   the 
defendant  Dighton,  as  and  then  being  such  vicar,  incum- 
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bent  and  minister^  and  the  defendant  Davis  by  bis  com-  igQ4, 
mand^  in  order  that  the  defendant  Dighton,  as  and  being  q^i^^^ 
such  viear^  incumbent  and  minister  as  aforesaid,  might 
have  at  all  reasonable  times  access  and  egress  to  and 
from  the  chancel  thrtngh  the  door,  and  because  he  could 
not  otherwise  have  the  same,  and  in  order  to  prevent  a 
repetition  of  the  said  offence  and  misconduct  of  the 
plaintiff  during  the  celebration  of  Divine  service  on  Sun- 
days in  the  church  and  chancel,  did,  as  it  was  reasonable 
and  necessary  to  do  for  the  purposes  aforesaid,  take  off 
the  lock ;  and,  because  it  was  necessary  that  the  door 
should  be  fastened  at  such  times  as  it  was  reasonable 
tnd  proper  to  fisusten  the  same,  did  also  affix  upon  the 
same  the  other  lock  mentioned ;  and  the  defendants  then 
caused  two  keys  to  be  made  to  the  last  mentioned  lock, 
one  to  be  and  the  same  was  retained  by  the  defendant 
DighUm  as  such  vicar  and  incumbent,  and  the  other  the 
defendants  were  always  ready  and  willing  to  deliver  to 
the  plaintiff  if  she  would  accept  and  receive  the  same,  as 
the  plaintiff  had  notice ;  and  the  defendants  in  and  about 
the  premises  did  to  a  small  and  reasonable  extent  com- 
mit the  supposed  trespasses  to  which  this  plea  is  pleaded, 
doing  no  unnecessary  damage  in  that  behalf. 

Demurrer,  and  joinder. 

The  demurrer  was  argued  in  the  Court  below  in 
Easter  Term,  1863,  April  28th;  before  Cockburn  C.  J., 
CaoMPTON,  Blackburn  and  Mellor  JJ. 

It  was  agreed  by  both  sides  that  the  plaintiff  was  lay 
rector  of  the  parish  of  Dixton. 

Lush  {Bridge  with  him),  in  support  of  the  demurer. — 
The  plea  sets  up  two  rights  on  the  part  of  the  vicar 
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1864.  as  against  the  rector.  First,  A  right  to  keep  open  the 
Griffin  ^^^^  ^^  the  chancel  of  this  church:  Secondly,  A 
DiQHTOH.  ^S^^  to  keep  it  locked.  The  plea  is  in  point  of  form 
vicious  for  duplicity;  and  the  second  of  the  rights 
claimed,  namely,  to  lock  the  door  against  the  rector, 
is  absurd.  [The  defendants'  counsel  abandoned  that] 
The  plea  is  founded  on  the  notion,  untenable  in  law, 
that  the  vicar  is  entitled  to  a  key  of  every  door  of  the 
parish  church.  The  freehold  of  the  edifice,  or  at  least 
of  the  chancel,  is  in  the  rector ;  Clifford  v.  fFicks  (a), 
Jones  V.  Ellis  (b) ;  for  whom  the  vicar  was  originally  a 
mere  substitute  :  and,  although  the  vicar  has  a  right  to 
enter  the  church  for  aU  ecclesiastical  purposes,  in  no  view 
can  he  be  entitled  to  the  key  of  a  door  in  the  chancel ; 
unless  it  is  a  door  through  which  the  people  enter  the 
chancel  for  Divine  service,  and  if  such  were  the  fact  the 
plea  ought  to  have  alleged  it.  [Cockburn  C.  J.  Have  not 
the  churchwardens  the  management  of  the  edifice  ?]  In 
a  qualified  sense,  namely,  for  repairing  it,  but  the  rector 
is  bound  of  common  right  to  repair  the  chancel  Except 
the  patron  and  rector,  none  of  the  parishioners  have  any 
common  law  right  to  seats  there.  But  even  if  the 
plaintiff's  conduct  here  were  unjustifiable,  it  is  mere 
matter  of  ecclesiastical  cognizance,  and  did  not  warrant 
the  defendant  in  breaking  the  lock.  A  man  who  has  a 
right  of  way  over  a  close  has  no  right  to  take  off  the 
lock  of  a  gate  across  theline  of  way  because  he  may  be 

obstructed  by  it  at  some  future  time;  Dimes  v.  Petley  (c). 

« 

Phipson  {Beresford  with  him),  contra. — Although  it 

(«)  1 J5.  #  ^.  488.  (b)  2Y.iJ,  265.  275. 

(c)  15  Q.  B.  276. 
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may  be  conceded  that  the  vicar  has  not  aU  the  powers  of  1864. 
the  rector,  and  that  originally  he  was  only  a  substitute  gbiffih 
for  him,  still  the  possession  of  the  entire  church  is  in  Diohtoh. 
the  vicar  by  virtue  of  his  induction ;  1  Blackst  Comm.  888. 
891,  2  Bum  EccL  Law,  55  b,  9th  ed.,  Beckwith  v.  Hard- 
ing (a),  Bulwer  v.  Bulwer  (J).  In  Com.  Dig.  JEccks. 
Persons  (C.  14),  "  By  the  common  law  the  vicar  had 
not  the  freehold  of  the  church  or  churchyard,  nor  could 
have  a  juris  utrum  for  his  glebe,  nor  be  named  tenant  to 
the  prsecipe  for  his  glebe,  without  his  parson.  But  now, 
by  the  stat.  14  Ed.  3. 17.  a  vicar  &;c  shall  have  a  juris 
Htrum  for  lands,  &c.  of  the  vicarage,  and  recover  in  other 
writs,  as  a  parson  may.  *  *  *  So,  a  vicar  shall  have  the 
trees  in  the  churchyard ;  for  he  stands  liable  to  the  repairs 
of  the  church.  Semb.  2  Roll  337,  /.  15"  (<?).  \_Mellor  J. 
If  the  minister  and  churchwardens  had  not  a  right  to 
enter  the  church  at  all  times,  any  person  might  steal 
any  thing  out  of  the  church  with  impunity.]  And  if 
the  possession  of  the  vicar  is  only  for  the  purpose  of 
Divine  service,  as  contended  for  by  the  other  side,  the 
lay  rector  might  sue  the  vicar  for  walking  across  the 
churchyard  on  any  other  occasion.  The  law  is  thus 
stated  in  1  Bum  EccL  Law,  351,  9th  ed. : — "  Generally, 
the  parson  is  bound  to  repair  the  chancel  Not  because 
the  freehold  is  in  him,  for  so  is  the  freehold  of  the 
church;  but  by  the  custom  of  England,  which  hath 
allotted  the  repairs  of  the  chancel  to  the  parson,  and  the 
repairs  of  the  church  to  the  parishioners ;  yet  so^  that 
if  the  custom  hath  been  for  the  parish,  or  the  estate  of 
a  particular  person  to  repair  the  chancel,  that  custom 

(a)  IB.^A.  M8.  (ft)  2B,fA,  470. 

(c)  f.  e.  Bolle's  Abridgment,  who  there  cites  as  his  authority  Mich. 
13  Jo.,  B.  R.,  B^Ufimie's  case,  which  will  be  found  reported  1  Roll.  255. 

VOL.  V.  II  B.    &   S. 


98  EXCH.   CH.   HILARY  VACATION. 

1864.  shall  be  good ;  which  is  plainly  intimated  by  Ltndwood 
QuTwin  ^  *he  law  of  the  church,  and  is  also  confirmed  by  the 
DiGHTON  common  law  in  the  books  of  reports.  But  as  to  the 
obligation  resting  upon  the  parson,  or  upon  the  vicar, 
concerning  that,  the  books  of  common  law  say  nothing; 
and  so  it  is  wholly  left  upon  that  foot  on  which  the  law 
of  the  church  hath  placed  it.  As  to  the  vicars,  it  is 
ordained  by  a  constitution  of  Archbishop  Winchehea, 
that  the  chancel  shall  be  repaired  by  the  rectors  and 
vicars,  or  others  to  whom  such  repair  belongeth.  Where- 
upon Lindwaod  observeth,  that  where  there  is  both  rector 
and  vicar  in  the  same  church,  they  shall  contribute  in 
proportion  to  their  benefice.''  P.  363-4.  **  As  to  the  right 
of  a  seat  in  the  chancel,  it  was  originally  inherent  in 
every  vicar.  For  before  the  Reformation,  the  hours  of 
the  breviary  were  to  be  sung  or  said  in  the  chancel  (not 
in  the  body  of  the  church)  by  the  express  words  of  a 
constitution  of  Archbishop  Winchehea ;  and  this  was  to 
be  done,  not  only  on  Sundays  and  festivals,  but  on  other 
days,  by  another  constitution  of  the  said  archbishop; 
and  these  hours  were  to  be  sung  or  rehearsed,  not  by 
the  vicar  alone,  but  with  the  consort  and  assistance  of 
all  the  clergymen  belonging  to  the  church,  which  were 
the  ecclesiastical  family  of  the  vicar.  So  that  it  is 
evident,  that  all  vicars  had  a  right  of  sitting  there  before 
the  Reformation,  and  by  consequence  must  retain  this 
right  still,  unless  it  appear  that  they  have  quitted  it ; 
and  if  they  have  not  for  forty  years  past  used  the  right, 
this  breeds  a  prescription  against  them  in  the  ecclesias- 
tical Courts.  In  many  chancels  are  to  be  seen  the 
ancient  seats  or  stalls  used  by  the  vicar  and  his  brethren 
in  performing  these  religious  offices,  like  those  which 
remain  in  the  old  choirs  of  cathedral  and   collegiate 
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chnrclies;  and  from  hence  it  is^  that  cancellus  bnA  chorus        1864 

(the  chancel  and  the  choir)  are  words  of  the  same  signi-       Qfuvwiv 

fication.    This  being  the  place  where  the  body  of  the     ^jq^^oj, 

clergy  of  every  church  did  sing,  or  at  least  rehearsed 

their  breviary;  and  if  any  common  parishioner  may 

prescribe  to  a  pew  in  the  chancel,  much  more  may  the 

vicar.     As  these  seats  were  placed  at  the  lower  end  of 

the  choir  or  chancel,  for  the  daily  use  of  the  vicar,  so  at 

the  upper  end  stood  the  high  altar  of  every  church, 

where,  as  the  vicar,  or  his  representative,  was  obliged  to 

celebrate  mass  every  Sunday  and  holiday  of  obligation, 

so  he  might  do  it  every  day,  if  there  was  occasion,  or  if 

he  pleased;  so  that  it  is  clear,  the  use  of  the  chancel 

was  entirely  in  the  vicar."     "It  is  therefore  a  very 

groundless  notion  with  impropriators,  that  they  have 

the  same  right  in  the  great  chancel  that  a  nobleman 

hath  in  a  lesser.    These  lesser  chancels  are  supposed  by 

lawyers  to  have  been  erected  for  the  sole  use  of  these 

noble  persons;  whereas  it  is  clear  the  great  chancels 

were  originally  for  the  use  of  clergy  and  people ;  but 

especially  for  the  celebration  of  the  Eucharist,  and  other 

public  oflSces  of  religion,  there  to  be  performed  by  the 

curate  and  his  assistants.    That  the  parsons  repair  these 

great  chancels,  doth  not  at  all  prove  their  sole  right  to 

them;  for  they  were  bound  originally  to  repair  the 

church  as  well  as  the  chancel ;  and  of  common  right  the 

repairs  of  the  church  are  still  in  the  parson ;  it  is  custom 

only  eases  them  of  this  burden."  [Cockbum  C.  J.  referred 

to  Gibs.  Cad.  Jur.  Eccl  Angh  223.]      In  Cripps'  Law  of 

the  Churchy  p.  443,  4th  ed.,    "Lord  Coke  says,  in  the 

chancel  the  freehold  is  in  the  parson,  and  is  parcel  of  his 

glebe ;  yet  it  appears  now  to  be  clearly  established  that 

this  is  not  so;  and  that  whatever  property  or  right  the 

H  2 
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1864i.  parson  or  rector  may  have  in  the  chancel^  he  has  nai 
Qjjjy^j^  that  full  and  exclusive  property  which  he  may  be  said 
to  have  in  his  glebe ;  for  the  jurisdiction  of  the  Ordinary 
extends  to  the  chancel  as  well  as  to  other  parts  of  the 
church ;  and  it  would  be  most  inconvenient  if  it  were 
not  so ;  for  when  lay  impropriations  began^  the  rights 
and  property  in  the  chancel  passed  to  the  lay  rectors: 
and  it  is  this  which  in  fact  has  given  rise  to  frequent 
litigation  on  the  subjecf^and  it  now  seems  to  be  decided 
that  the  rector  has  the  freehold  in  the  chancel  in  the 
same  way  as,  and  no  further  than,  he  has  in  the  church 
and  the  church  yard.  He  is  not  therefore  entitled  as 
of  right  to  make  a  vault  or  affix  tablets  in  the  chancel 
without  leave  of  the  Ordinary;  nor  is  he  entitled  to  a 
faculty  for  such  purposes  without  laying  before  the 
Ordinary  the  particulars,  in  order  to  satisfy  him  that  the 
tablets  or  vault  will  not  interrupt  the  parishioners  in  the 
use  and  enjoyment  of  the  chancel.  The  burden  of 
repairing  the  chancel,  in  the  absence  of  a  ci}stom  to  the 
contrary,  rests  of  common  right  on  the  rector ;  but  so 
also  the  parishioners  are  bound  of  common  right  to 
repair  the  body  of  the  church ;  but  as  this  confers  no 
right  on  the  parishioners  to  oust  the  jurisdiction  of  the 
Ordinary,  so  neither  does  it  confer  a  similar  right  in  the 
rector.  And  as  to  the  use  of  the  chancel,  it  clearly 
belongs  to  the  parishioners  for  the  decent  and  con- 
venient celebration  of  the  Holy  Communion,  and  the 
solemnization  of  marriage.  This,  however,  is  during 
the  administration  of  Divine  service  only,  for  the  posses- 
sion of  the  whole  church  is  in  the  minister  and  church* 
wardens;  and  no  person  has  a  right  to  enter  it,  when 
not  open  for  Divine  service,  except  by  their  permission/' 
[Cockbum  C.   J.     I  have  had  occasion  lately  to  consult 
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that  booky  and  was  much  struck  with  the  ability  and        x864i. 
research  displayed  in  it     What  authority  does  he  cite      griffih 
for  what  you  have  last  read?]     Jarratt  v.  Steek  (a),      djqhtoh 
[Blachbum  J.    No  question    arose  there    about   the 
rector.'] 

Lush,  in  reply. — No  authority  has  been  cited  to  shew 
that^  as  between  him  and  the  rector^  the  legal  possession 
of  the  church  is  in  the  yicar.  He  may  be  possessed  of 
it  as  against  wrong  doers^  and  has  a  right  to  the  use  of 
it  for  the  purposes  of  religious  worship  at  all  times^  but 
the  legal  possession  of  the  church  is  in  the  rector^  who 
can  prohibit  his  entering  it  by  any  door  except  of  course 
the  main  door  by  which  all  parishioners  have  a  right  to 
enter.  Even  a  perpetual  curate  has  possession  of  the 
church  as  against  wrong  doers^  Jarratt  v.  Steek  (a),  Jones 
T.  ElHs  {b)  ;  but  it  could  not  be  contended  that  he  has 
against  the  rector.  [Mellor  J.  In  Lee  v.  Matthews  (c) 
Sir  John  Nicholl  says^  '*  The  minister  has^  in  the  first 
instance^  the  right  to  the  possession  of  the  key^  and  the 
churchwardens  have  only  the  custody  of  the  church 
under  him.'']  It  does  not  appear  there  who  the  minister 
was^  and  he  would  be  entitled  to  the  key  as  against  the 
vestry.  The  doctrine  laid  down  in  the  passage  which 
has  been  cited  from  I  Burn  EccL  Lavo^  pp.  363—4^ 
relative  to  the  rector's  power  over  the  chancel,  must  be 
understood  as  between  him  and  the  Ordinary.  \MeU 
lor  J.  In  Clifford  v.  Wicks  {d)  it  is  said  in  argument^ 
p.  505,  and  also  by  Bayky  J.,  p.  506^  that  the  Ordinary 
may  grant  permission  to  other  persons  to  have  pews  in 
the  chancel.]    The  only  authority  cited  for  that  is  Gib- 

(a)  3  PhUUm.  167.  (A)  2  K  #  J.  265. 

(r)  3  Hagg,  Eccl.B.  169. 17a  (rf)  1  B.  f  A.  498. 
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1864.        ^on^s  Cod.  Jur.  Eccl  AngL,  224;  but  WatsotCa  Clergyman 
Q^,„jjj      L(m,  ch.  39,  which  is  a  later  authority,  is  at  variance 

DioBTON  ^^*^  ^**  ^*  ^®  ^^^^  *^**  *^®  eflFect  of  induction  is  to 
put  the  rector  in  seisin  of  the  church ;  1  BL  Qnn.  888, 
391 ;  and  there  cannot  be  two  co-existing  freeholds  in 
its  fabric.  No  tablet  can  be  put  up  in  the  chancel 
without  consent  of  the  rector,  and  the  passage  which 
has  been  cited  from  Com.  Dig.  JEccL  Persons  (C.  14.), 
relative  to  the  right  of-  the  vicar  to  the  trees  in  the 
churchyard,  is  only  a  semble. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  delivered,  in  Trinity 
Term,  1863,  May  25th,  by 

CocKBURN  C.  J.  This  was  an  action  of  trespass 
brought  by  the  plaintiff,  as  lay  rector  of  the  parish  of 
Dixton,  in  the  county  of  Monmouth,  against  the  defend- 
ants, the  vicar  and  one  of  the  churchwardens  of  the 
parish,  for  taking  off  the  lock  of  a  door  leading  into  the 
chancel  of  the  parish  church,  the  plaintiff  claiming  as  lay 
rector,  and  without  alleging  any  special  title,  the  posses- 
sion and  control  of  the  chancel,  subject  to  its  use  and 
application  to  the  purposes  of  Divine  worship ;  and  the 
question  submitted  to  us  was,  whether  the  lay  rector  or 
the  vicar  and  churchwardens  were  entitled  to  the  posses- 
sion and  control  of  the  chancel,  and  consequently  to  the 
control  of  this  door,  as  well  as  to  the  means  of  access 
which  it  afforded. 

On  the  argument,  the  case  for  the  plaintiff  was  put 
on  two  grounds.  First.  It  was  contended  that,  the 
freehold  of  a  church  being  in  the  rector,  the  right  of 
possession  followed ;  and,  consequently,  that  as  against 
a  rector  even  the  incumbent  minister  would  have  at 
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common  law  no  right  to  the  possession  of  the  church,        1864. 

even  for  the  special  purposes  to  which  it  is  appropriated ;      Griffih 

such  use  being  capable  of  being  enforced  in  the  spiritual      Diohtoit. 

Court  alone :  that^  consequently^  a  rector  has  alone  the 

right  to  the  control  of  the  doors  of  the  edifice^  and  is 

bound  to  open  them  only  so  far  as  necessity  might  require 

or  his  own  discretion  might  suggest^  whence  it  would 

follow  that  the  minister  and  churchwardens  would  be 

g^uilty  of  trespass  if,  against  the  will  of  the  rector,  they 

forced  open  a  door  of  the  church,  even  for  the  purposes 

of  ministration.     Secondly.     If  this  position  should  be 

found  untenable  as  r^ards  the  whole  body  of  the  edifice, 

it  was  contended  that,  at  all  events,  the  chancel  was 

peculiarly  appropriated  to  the  rector,  and  that,  subject 

to  its  use  in  the  administration  of  the  Holy  Communion 

and  the  celebration  of  marriage,  the  possession  of  this 

part  of  the  church  must  be  taken  to  belong  exclusively 

to  hinL 

We  are  of  opinion  that  neither  of  these  positions  is 
tenable,  and  that  a  lay  rector  has  not,  as  against  the 
vicar,  any  right  to  the  possession  and  control  either  of 
the  body  of  the  church  or  of  the  chancel. 

It  is  no  doubt  true  that  in  contemplation  of  law  the 
freehold  of  the  church,  and  therefore  that  of  the  chancel, 
which  forms  part  of  the  church,  as  well  as  the  freehold 
of  the  churchyard,  is  in  the  rector,  whether  spiritual  or 
lay ;  but  this  naked  and  abstract  right  carries  with  it, 
in  our  judgment,  no  right  of  possession,  the  latter  being 
in  the  incumbent,  who  is  responsible  to  the  Ordinary 
for  the  celebration  of  public  worship. 

Where  there  is  a  spiritual  rector  he  has,  when  in- 
ducted, the  corporal  possession  of  the  church  for  the 
use  of  the  parishioners^  subject  to  the  control  of  the 
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1864.  Ordinary.  When  there  is  no  spiritual  rector,  the  vicar, 
Gbiffiit  ^^  *^®  perpetual  curate  has  upon  induction  the  like 
possession  for  the  like  purposes.  See  Jones  v.  El- 
lis (a).  In  the  case  of  Rex  v.  Hickman  (6)  the  prisoner 
was  held  to  have  been  properly  convicted  of  stealing 
lead  from  a  church,  on  a  count  which  laid  the  property 
in  the  vicar.  If  the  lay  impropriator,  by  the  mere  fact 
of  being  so,  has  not  only  the  freehold  of  the  church, 
but  the  possession  as  incident  to  the  freehold,  that 
conviction  would  have  been  improper. 

Independently  of  these  authorities,  when  it  is  borne 
in  mind  that  churches  in  their  origin  were  dedicated 
by  those  who  erected  them  and  gave  the  sites  on  which 
they  were  built  for  the  purposes  of  religion  and  the 
worship  of  God,  it  would  obviously  be  inconsistent  with 
the  object  for  which  they  were  established  to  hold  that 
in  the  case  of  a  lay  impropriation  the  right  of  possession 
followed  the  freehold,  which  in  contemplation  of  law  is 
in  the  rector.  It  seems  to  us,  therefore,  that  the  position 
that  a  lay  rector  has,  as  against  the  vicar,  a  right  to  the 
possession  of  the  church  is  one  that  cannot  be  sustained. 
We  are  equally  of  opinion  that  in  this  respect  there  is 
no  distinction  between  the  body  of  the  church  and  the 
chancel.  In  the  case  of  Clifford  v.  Wicks  (c)  Holroyd  J. 
says,  p.  507,  "The  rector  has  the  freehold  in  the 
chancel  in  the  same  manner  as  he  has  in  the  church 
and  the  church  yard.''  And  we  are  of  opinion  that  a 
rector  has  no  more  right  or  interest  in  the  chancel  than 
he  has  in  any  other  part  of  the  church.  The  notion 
that  the  chancel  is  part  of  the  rector's  glebe,  though 

(a)  2  K  #  J,  265. 

{b)  2  East  Pleas  of  the  Crown,  593  ;  1  Leach  C.  C.  318. 

(c)  IB.^A.  408. 
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entertained  by  Lord  Coke^  is  now  exploded.  It  is  true  1864. 
the  rector  is  bound  to  repair  the  chancel;  but  this  arises,  GiumH 
not  fipom  his  having  any  peculiar  property  or  interest  pjo^toh 
therein,  but  by  the  custom  of  the  realm ;  Com.  Dig. 
JEsgUse  (G.  2).  Probably  this  custom  had  its  origin  in  the 
fact  that  the  nave  or  body  of  the  church  was  appropriated 
to  the  parishioners,  while  the  chancel  was  appropriated 
to  the  performance  of  the  holy  offices  and  the  seats  of 
the  ministers.  Originally  all  repairs,  both  of  nave  and 
chancel,  were  defrayed  out  of  the  tithes;  but  in  process 
of  time  the  clergy  succeeded  in  inducing  the  laity  to 
take  upon  them  the  burden  of  repairing  that  portion 
of  the  church  which  was  allotted  to  them.  To  induce 
them  to  undertake  to  repair  the  chancel,  in  which  the 
clergy  and  their  assistants  had  their  places,  would  of 
course  have  been  a  matter  of  much  greater  difficulty. 
Moreover,  the  liability  of  the  rector  to  repair  the 
chancel  is  not  universal.  It  is  said  that  where  there 
are  both  rector  and  vicar  in  the  same  church  they 
shall,  there  being  no  custom  to  the  contrary,  contribute 
to  the  repair  of  the  chancel  in  proportion  to  their  bene- 
fice. Rogers  Heel.  Law^  166,  citing  Lindwood,  253  {a)  ; 
or,  if  there  be  a  perpetual  vicar,  the  repair  may  be  cast 
upon  him ;  Com.  Dig.  Esglise  (O  2.)  Nor  does  the 
general  right  of  a  rector  to  have  a  pew  in  the  chancel 
carry  with  it  any  further  consequence  as  relates  to  any 
peculiar  right  or  interest  in  that  part  of  the  church. 
Originally  vicars  had  the  like  right  '^  As  to  the  right 
of  a  seat  in  the  chancel,^^  says  Bum  Eeel.  Law^ 
voL  1,  p.  353,  9th  ed.,  "it  was  originally  in  every  vicar." 
Further  on,. p.  364,  "  It  is  therefore  a  very  groundless 
notion  with  impropriators,   that  they  have  the  same 

(«)  Ed.  Oxan.  1(»1». 
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1864.  right  in  the  great  chancel  that  a  nobleman  hath  in  a 
QsiFTiN  lesser.  These  lesser  chancels  are  supposed  by  lawyers 
DioHTOH.  ^  ^*^®  ^^^  erected  for  the  sole  use  of  these  noble 
persons;  whereas  it  is  clear  the  great  chancels  were 
originally  for  the  use  of  clergy  and  people ;  but  especially 
for  the  celebration  of  the  Eucharist^  and  other  public 
offices  of  religion^  there  to  be  performed  by  the  curate 
and  his  assistants.  That  the  parsons  repair  these  great 
chancels^  doth  not  at  all  prove  their  sole  right  to  them ; 
for  they  were  bound  originally  to  repair  the  church  as 
well  as  the  chancel ;  and  of  common  right  the  repairs 
of  the  church  are  still  in  the  parson ;  it  is  custom  only 
eases  them  of  this  burden.  The  Ordinary  hath  no  power 
to  order  morning  or  evening  prayer  to  be  said  in  noble- 
men's chancels,  but  he  can  order  them  to  be  said  in  the 
great  chanceL^' 

There  appears  to  be  no  doubt  that  the  jurisdiction 
of  the  Ordinary  for  the  benefit  of  the  parishioners 
extends  to  the  chancel  as  well  as  to  the  church.  Gibson 
Cod.  Jur.  EccL  Angh  224,  says,  that  *'  the  seats  in  the 
chancel  are  under  the  disposition  of  the  Ordinary,  in 
like  manner  as  those  in  the  body  of  the  church^'^ 
"  which/'  he  adds,  "  need  only  be  mentioned,  because 
there  can  be  no  real  ground  for  exempting  it  from  the 
power  of  the  Ordinary ;  since  the  freehold  of  the  church 
is  as  much  in  the  parson,  as  the  freehold  of  the  chancel ; 
but  this  hinders  not  the  authority  of  the  Ordinary,  in 
the  church,  and  therefore  not  in  the  chanceL''  In 
CKfford  V.  Weeks  (a)  BayUy  3.  says,  p.  506,  "  The 
general  rule  is,  that  the  rector  is  entitled  to  the  prin- 
cipal pew  in  the  chancel;  but  that  the  Ordinary  may 

(a)  1  5.  #  ^.  498. 
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grant  permisaion  to  other  persons  to  have  pews  there/'  1864. 
Mr.  Rogers^  in  his  work  on  Ecclesiastical  LaWy  p.  187,  GbiwuT" 
says,  "It  seems,  however,  to  be  now  generally  con-  diobicw. 
sidered  that  the  jurisdiction  of  the  Ordinary  extends 
to  the  chancel  as  weU  as  to  the  other  parts  of  the 
church.  The  circumstance  that  the  fireehcdd  is  in 
the  rector  would  equally  be  an  objection  to  the  power 
of  the  Ordinary  over  the  other  parts,  for  the  freehold 
of  the  whole  is  in  the  rector.  Neither  does  the  circum- 
stance of  his  being  bound  to  repair  affect  the  question, 
for  he  is  bound  to  repair  the  chancel  of  common  right, 
as  the  parishioners  are  bound  of  common  right  to  repair 
the  nave  of  the  church ;  but  that^  as  we  have  seen  above, 
gives  them  no  right  to  dispose  of  seats  in  the  nave,  nor 
in  any  way  oust  the  jurisdiction  of  the  Ordinary .''  In 
Rick  V.  Bushnell  (a)  it  was  held  that  the  lay  rector  is 
not  entitled  as  of  right  to  make  a  vault,  or  affix  tablets 
in  the  chancel  without  leave  of  the  Ordinary ;  nor  is  he 
entitled  to  a  faculty  for  such  purposes  without  laying  « 
before  the  Ordinary  the  particulars,  so  as  to  satisfy  him 
that  the  vaults  or  tablets  will  not  interrupt  the  parish- 
ioners in  the  use  and  enjoyment  of  the  chancel.  In 
giving  judgment.  Sir  John  NichoU  observed,  p.  170, 
"Though  the  freehold  of  the  chancel  may  be  in  the 
rector,  lay  or  spiritual,  as  by  a  sort  of  legal  fiction  the 
freehold  of  the  church  is  in  the  incumbent,  and  though 
the  burthen  of  repairing  the  chancel  may  rest  on  such 
rector,  yet  the  use  of  it  belongs  to  the  parishioners  for 
the  decent  and  convenient  celebration  of  the  Holy 
Communion,  and  the  solemnization  of  marriage ;  and, 
by  the  Rubric,  that  portion  of  the  communion  service, 

(a)  4  Hagg.  Eccl.  R,  164. 


108  EXCH.  CH.  HILARY  VACATION. 

1864.       which  forms  a  part  of  the  regular  morning  service,  is 
Q^iniTi      directed  to  be  read  firom  the  communion  table  which  is 
DioHTOT.     appointed  to  stand  in  the  body  of  the  church,  or  in  the 
chancel.'^ 

In  the  case  of  Jarratt  v.  Steele  (a),  which  was  a  suit 
instituted  in  the  Arches  Court  of  Canterbury  by  a  vicar 
against  the  lessee  of  the  great  tithes  for  having  forced 
open,  the  door  of  the  chancel,  on  which  the  vicar  had 
placed  a  lock,  and  pulled  down  part  of  two  pews,  with 
a  view  to  the  erection  of  new  ones.  Sir  John  Nicholl  in 
giving  judgment  said,  p.  169,  ''All  persons  ought  to 
understand  that  the  sacred  edifice  of  the  church  is  under 
the  protection  of  the  ecclesiastical  laws — as  they  are 
administered  in  these''  (i.  e.  the  Ecclesiastical)  *'  Courts ; 
that  the  possession  of  the  church  is  in  the  minister  and 
the  churchwardens; — ^and  that  no  person  has  a  right  to 
enter  it  when  it  is  not  open  for  Divine  Service,  except 
with  their  permission.''  It  evidently  did  not  occur  to 
the  mind  of  the  learned  Judge  to  doubt  that  the  vicar 
was  entitled  to  the  possession  of  the  chancel,  or  that 
the  suit  was  rightly  instituted  by  him. 

On  these  grounds  we  are  of  opinion  that  our  judg- 
ment should  be  for  the  defendants. 

Judgment  for  the  defendants. 
(a)  3PW//m.  167. 


The  plaintiff  having  brought  error  on  this  judgment, 
the  case  was  now  heard  before  Erle  C.  J.,  Williams 
and  WiLLEs  JJ.,  and  Channell  B. 
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Bridge,  for  the  plaintiff. — The  vicar  of  a  parish  where  1864. 
there  is  also  a  rector  has  no  possession  of  the  parish  QurriH 
churchy  far  less  of  the  chancel^  fsurther  than  is  indis-  diohtoii. 
pensable  for  the  performance  of  Divine  service.  The 
rights  which  a  vicar  has  over  the  parish  church  are 
either  by  prescription  or  by  statute,  as,  for  instance, 
4  H.  4.  c.  12.,  27  H.  8.  c.  28.,  31  H.  8.  c.  18.,  the  two 
latter  of  which  introduced  lay  rectories.  [He  dted 
Johnsan*8  Clergyman's  Vade-Mecum,  265.  269-70.]  But 
subject  to  these  rights  the  freehold  of  the  church  is  in 
the  rector;  Burton  Real  Property,  876,  1209  n.,  8th  ed. : 
Stocks  V.  Booth,  per  Buller  J.  (a).  Besides,  the  door  in 
question  here  was  in  the  chancel,  the  repair  of  which  lies 
on  the  rector.  In  Walwyn  v.  Awberry  (i).  North  C.  J. 
says,  p.  261,  *'  It  has  been  said,  that  the  parishioners 
have  a  right  in  the  chancel;  but  I  question  that :  it  is 
called  cancellum,  a  cancellis ;  because  the  parishioners 
are  barred  from  thence.''  [fVillianis  J.  In  Watson's 
Clergyman's  Law,  c.  89,  8rd  ed.,  are  these  passages. 
At  p.  891  :  ''  I  conceive,  that  (although  that  the  free- 
hold and  soil  of  the  chancel  may  be  in  the  appro- 
priator,  or  impropriator,  especially  where  they  repair 
the  same,  either  by  composition  or  prescription,  which 
is  in  most  places  in  England,  except  in  London)  the 
freehold  and  soil  of  the  body  of  the  church  is  in  the 
vicar,  as  a,  part  of  his  glebe,  for  thereof  he  takes 
possession  at  his  induction,  by  which  he  is  seized  of 
all  the  profits  of  the  vicarage ;  which  way  of  taking 
possession  wotdd  be  very  strange  if  the  church  itself 
was  not  a  part  of  that  to  which  he  hath  a  right  by 

(fl)  1  r.  R,  428.  430.  (A)  1  Mod.  268. 
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1S64.  institution^  and  of  ii?hich  he  is  seized  by  his  induction, 
Q^igfi^  also  this  appears  from  the  vicar's  being  obliged  of  com- 
DioBTOH  ^^^  ^S^*  ^  repBxt  the  church ;  RolL  Abr.  2,  p.  837. 
Also  the  trees  in  a  churchyard  are  said  to  belong  to  the 
vicar,  so  that  if  they  be  cut  down  by  the  parson,  or  any- 
other,  and  a  suit  be  in  the  Court  Christian  not  only  to 
punish  the  fact,  but  also  for  damages,  a  prohibition 
lyeth."  And  at  p.  382,  "  Though  the  freehold  of  the 
body  of  the  church  be  in  the  incumbent  thereof,  and 
the  seats  therein  be  fixed  to  the  freehold,  yet  because 
that  the  church  is  dedicated  to  the  service  of  Ood,  and 
is  for  the  use  of  the  inhabitants,  and  the  seats  are 
erected  for  their  more  convenient  attending  upon  Divine 
service,  the  use  of  them  is  common  to  all  the  people 
that  pay  to  the  repair  thereof:  And  for  this  reason,  if 
any  seat,  though  affixed  to  the  church,  be  taken  away 
by  a  stranger,  the  churchwardens  (and  not  the  parson) 
may  have  their  action  against  the  wrong  doer,"  for  which 
he  cites  8  H.  7.  12.]  In  Deggit  ParsorCs  Counsellor^ 
202,  7th  ed.,  it  is  said,  ''  The  freehold  of  the  whole 
church,  and  churchyard  are  in  the  parson  or  rector,  and 
therefore  the  parson  may  have  an  action  of  trespass 
against  any  body  that  shall  do  any  trespassable  act  in 
the  church,  or  churchyard ;  as  in  breaking  seats  annexed 
to  the  church,  in  breaking  the  windows,  cutting  the 
trees,  or  taking  away  the  leads,  or  any  of  the  materials 
of  the  church,  or  for  breaking  windows,  the  party  may 
be  indicted  aud  fined,  and  bound  to  his  good  behaviour." 
Clifford  V.  Wwks  {a)  and  Jones  v.  Ellis  (A),  which 
were  relied  on  in  the  Court  below  to  shew  possession 
in  the  vicar,  only  establish  that  he  has  a  sufficient 
(fl)  \B,^A.  49a  {b)  2Y,^J,  265. 
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possession  to  support  sin  action  against  a  wrong  doer.        i864. 
But  so  has  the  erector  of  a  tomb  stone,  who  may  main-      grifhh 
tain  an  action  against  any  person  who  interferes  with     j),o^^„ 
it,  Spooner  v.  Brewster  (a) ;  and  this  even  against  the 
parson ;   Co.  Litt.  18  b. ;   WycheU  Case  (&),  Garven  and 
Pymt  Case  (c). 

Even  if  the  vicar's  right  of  access  to  the  church  at 
all  reasonable  times  be  conceded^  it  does  not  follow 
that  he  has  the  right  claimed  by  this  plea  of  entering 
it  by  any  particular  door.  Besides^  the  plea  justifies 
a  trespass  on  the  ground  that  it  is  to  prevent  a  repe- 
tition of  misconduct^  a  thing  which  ought  not  to  be 
presumed.  At  all  events^  if  the  plaintiff  was  wrong 
in  locking  this  door,  the  remedy  against  her  lies  in  the 
Ecclesiastical  Court. 

Manisty  {Beresford  with  him),  contra. — The  fSreehold 
of  the  church  is  in  the  rector,  but  the  vicar  is  by  his 
induction  put  bodily  in  possession  of  it  for  the  use  of 
the  parishioners;  Lee  v.  Matthews  {d\  Rich  v.  Bush^^ 
nell  {e\  JarraU  v.  Steele  (/),  Jmes  v.  Ellis  (y).  In 
Degges  Parson's  Counsellor^  p.  213,  7th  ed.,  "  Though 
the  freehold  of  the  church  be  in  the  parson,  yet  he 
cannot  pull  down  any  of  the  seats  antiently  erected, 
or  of  late  erected,  but  by  licence  firom  the  bishop,  or 
by  the  consent  of  the  churchwardens.'^  No  sound 
distinction  exists  in  this  respect  between  the  chancel 
and  the  other  parts  of  the  church;  Corven*s  Case  (A), 

(a)  3  Bing.  136.  {b)  9  Edw,  4.  14  a,  pL  8. 

(c)  Godb.  199—200.  {d)  3  Hogg,  Eccl  R.  169. 173. 

(#)  4  Hogg.  Ecd,  i?.  164.  (/•)  3  PhiUim.  167.  169—170. 

ig)  12  Co.  106. 
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1864.        Clifford  v.  Wichs  (a).    The  notion  that  the  parishioners 

QairriN      <»i^  ^  excluded  from  the  former  is  unfounded;   for 

DiQHTON.     ^^t  important  duties,  especially  the  administration  of 

the  Holy  Communion,  are  performed  in  it ;  and  before 

the  Reformation  service  was  performed  there  every  day, 

1  Bum  EccL  Lawy  363, 9th  ed. ;  and  although  the  rector 
is  bound  to  repair  it,  and  not  the  rest  of  the  church, 

2  Inst.  489,  this  is  not  because  it  is  his  freehold,  but 
because  such  is  the  custom  of  England;  Gibs.  Cod.  Jur. 
EccL  Angl  223;  Watson's  Clergyman's  Law,  388;  Com. 
Dig.  Esglise  (G  2);  and  the  power  of  the  Ordinary 
extends  to  all  parts  of  the  church,  Gibsor^  Cod.  Jur. 
Eccl.  Angl.  224;  Oliphant  on  Pews,  p.  8,  where  the 
authorities  are  collected.  [^Channell  B.  referred  to 
Morgan  v.  Curtis  {b)  there  cited.] 

Bridge,  in  reply. — Jarratt  v.  Steele  (c)  only  establishes 
that  the  Ecclesiastical  Court  will  protect  the  right  of 
the  vicar  as  against  a  wrong  doer  who  interferes  with 
the  fabric  of  the  church.  Rich  v.  Bushnell  {d)  merely 
shews  that  the  lay  rector's  rights  over  the  chancel  may 
be  limited  as  regards  the  Ordinary.  It  is  not  correct 
to  say  that  by  custom  the  rector  repairs  the  chancel 
and  the  inhabitants  the  church,  for  in  antient  times  the 
repair  of  the  whole  church  was  in  the  person  who 
received  the  tithes.  [Erie  C.  J.  That  was  in  the  time 
when  the  tithes  also  maintained  the  poor.]  When  the 
parishioners  obtained  a  right  to  seats  in  the  body  of  the 
church,  it  naturally  became  their  duty  to  repair  it,  but 

(o)  1B,^A.  498.  507,  per  Hdroyd  J. 
(b)  3  Man.  #  R.  389.  (c)  3  PhiUim,  167. 170. 

{d)  4  Boffff.  Eccl,  R.  166. 
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the  original  right  of  the  rector  to  repair  the  chancel        1864. 
remained  as  in  the  earliest  times.     Rex  v.  Hickman  (a)      gbifyih 
is  an  authority  that,  on  an  indictment  for  stealing  lead     dxqhtox. 
from  the  body  of  a  church,  the  property  may  be  laid 
in  the  vicar;  but  it  appears  that  many  of  the  Judges 
thought  that,  under  the  stat.  4  G.  2.  c.  82.,  on  which 
that  indictment  was  framed,  the  property  need  not  be 
laid  in  any  one. 

Ekle  C.  J.  This  is  an  action  of  trespass  by  a  lay 
rector  against  a  vicar  for  taking  the  lock  off  a  door 
leading  into  a  parish  church,  which  lock  is  daimed  by 
the  rector  as  his  property;  and  the  substance  of  the 
plea  I  take  to  be,  that  the  defendant,  as  vicar,  claims  a 
right  to  go  into  all  parts  of  the  church  and  pass  in  and 
out  through  any  of  its  doors  at  all  times;  and  as  the 
rector  put  a  lock  on  one  of  them  in  order  to  prevent 
his  passing  through  what  I  call  one  of  the  public  doors 
of  the  church,  the  vicar  had  a  right  to  put  an  end  to 
that  obstruction,  so  as  to  have  free  ingress  and  egress. 
This  was  ruled  a  valid  defence  in  the  Court  below, 
and  we  are  of  opinion  that  their  judgment  ought  to  ba 
affirmed. 

In  coming  to  this  conclusion,  I  do  not  mean  to  go 
into  the  questions  which  have  been  raised  as  to  the  rights 
of  the  rector  relative  to  the  freehold  which  he  may  have 
in  the  chancel,  or  into  the  various  rights  of  property 
which  he  may  have  in  the  church,  or  into  the  different 
customs  in  different  parishes  on  these  subjects.  No 
such  matters  are  involved  in  the  consideration  of  the 
plea  before  us.     For  that  plea  is  founded  on  a  claim  of 

(a)  2  Eoit,  P.  a  051,  and  more  fuUy  593;    S.  C.  I  Leach  C.  C. 
318. 

\"0L.  V.  I  B.  &  n. 
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1864.  right  on  the  part  of  the  minister  who  has  duties  to  per- 
GairFiN  ^^^°^  "^  *^®  church :  and  I  do  not  think  that  I  can 
DiGBTov.  express  his  rights  better  than  in  the  language  of  Sir 
John  Nicholl  in  the  case  of  Jarrait  v.  Steele  (a),  which 
was  referred  to  by  the  Court  below : — '*  All  persons  ought 
to  understand  that  the  sacred  edifice  of  the  church  is 
under  the  protection  of  the  Ecclesiastical  laws  as  they  are 
administered  in  these''  (t.  e.  the  Ecclesiastical)  ''  Courts ; 
— that  the  possession  of  the  church  is  in  the  minister  and 
the  churchwardens; — and  that  no  person  has  a  right  to 
enter  it  when  it  is  not  open  for  Divine  service,  except 
with  their  permission,  and  under  their  authority/' 
That  is  a  perfectly  sound  exposition  of  the  law  in  the 
temporal  as  well  as  in  the  Ecclesiastical  Courts.  The 
domus  mansionalis  Omnipotentis  Dei  (&)  is  not  to  be 
turned  from  the  purpose  which  that  name  expresses,  and 
the  minister  and  churchwardens  are  entitled  to  posses- 
sion of  the  church  and  to  have  free  access  to  it  at  all 
times.  It  is  not  necessary  to  consider  what  would  be 
the  rights  of  the  vicar  if  part  of  the  fabric  were  wilfiiUy 
damaged ; — my  judgment  proceeds  entirely  on  the  prin- 
ciple laid  down  by  Sir  John  Nicholl  to  which  I  have 
referred. 

And  no  doubt,  taking  into  consideration  the  history 
of  the  church,  if  any  one  part  of  the  fabric  be  more 
subject  to  the  rights  of  the  vicar  than  another  it  should 
be  the  chancel,  seeing  that  it  was  peculiarly  dedicated  to 
the  performance  of  the  Divine  offices. 

Williams  and  Willes  JJ.  and  Channell  B.  con- 
curring, 

Judgment  affirmed. 

{a)  3  Phmim,  167. 169,  170.  (h)  3  Inst  64. 
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[Catob  against  The  Board  of  Works  for  the    ^^^ 
Lewisham  District.  ^^^^-^ 


Metropolis 

1.  A  District  Board  of  Works,  constituted  under  The  Metropolis  Local  ^^^  j^^  ^ 
Management  Act,  18  &  19  Vict,  c,  120.,  are  not  empowered  by  that  jg  j.  jg  Vict, 
Act  to  pollute  water  flowing  through  the  land  of  another  person,  and   ^^  |^ 

are  therefore  liable  to  an  action  at  the  suit  of  the  owner  of  the  land  jXsirict  Board, 

through' which  it  flows,  who  is  consequently  not  bound  to  proceed  for  pollution  of 

redress  by  seeking  compensation  under  that  statute.     Per  the  Exchequer  ^.^/^  i^  /<,^ 

Chamber,  consisting  of  ErU  C.  J.,  Byles  and  Keating  JJ.,  and  Channell  ^fntinfJuir 

and  BramweU  BB. ;  diss.  Pollock  C.  B,  and  Fiaott  B.  Zrson 

2.  It  makes  no  difference  in  this  respect  tnat  the  works  executed  by  Action, 

the  District  Board  were  necessary  for  the  abatement  of  a  nuisance,    Compensation. 
even  in  the  land  of  the  party  iiyured.    Id.  ^ 

3.  Nor  that  the  water  thus  polluted  lav  outside  the  district  over  which 
the  authority  of  the  District  Board  extended.  Id. ;  overruling  the  decision 
of  the  Queen's  Bench,  consisting  of  Cockbum  C.  J.  and  Blackburn  J. 

4.  QMore^  whether  the  Metropolitan  Board  of  Works  are  so  empowered 
by  the  Act? 

^  PHIS  action,  commenced  on  the  3rfl  June^  1862,  was  for 
permanently  fouling  and  polluting  a  certain  stream 
and  a  certain  watercourse,  in  the  county  of  Kenty  called 
The  Poole  River  and  The  County  Bridge  Stream  respect- 
ively, flowing  through  certain  laud  the  reversion  of  which 
was  in  the  plaintiff,  to  his  injury  as  such  reversioner. 

The  defendants  pleaded  not  guilty  :  that  the  plaintiff 
was  not  possessed  of  the  reversion :  that  he  was  not 
entitled  to  the  flow  of  the  stream  and  watercourse  with- 
out being  fouled  or  polluted  :  and  a  justification  under 
The  Metropolis  Local  Management  Act,  18  &  19  Vict, 
c.  120. 

The  plaintiff  joined  issue  on  the  first  three  pleas :  and 
to  the  fourth  new  assigned  for  grievances  committed  in 
excess  of  the  alleged  rights  and  powers  in  that  plea 

I  2 
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mentioned,  and  on  other  occasions,  and  for  other  pur- 
poses than  those  therein  referred  to. 

The  defendants  pleaded  not  guilty  to  the  new  assign- 
ment, and  issue  was  joined  upon  it. 

At  the  Kent  Summer  Assizes  in  1862,  a  verdict  was 
by  consent  entered  for  the  plaintiff,  subject  to  a  case  to 
be  settled  by  a  barrister,  by  whom  the  following  special 
case  was  settled  accordingly. 

The  plaintiff  is  owner  of  the  reversion  of  certain  lands 
through  which  flow  a  stream  called  The  Poole  River,  and 
of  a  watercourse  which  is  known  by  the  name  of  TTie 
County  Bridge  Stream,  The  defendants  are  the  Board 
of  Works  for  the  lewisham  District,  constituted,  on  the 
1st  January,  1856,  under  The  Metropolis  Local  Manage- 
ment Act,  18  &  19  Vict,  c.  120. 

The  Poole  River  is  a  natural  stream  of  considerable 
width  and  depth.  The  County  Bridge  Stream  flows  in 
a  deep  dyke  or  ditch,  and  except  in  wet  weather  is 
narrow  and  shallow.  The  plaintiff's  lands  are  not  within 
the  defendants'  district,  nor  within  the  area  to  which 
The  Metropolis  Local  Management  Act  applies. 

The  injury  of  which  the  plaintiff  complains  is  the 
pollution  of  The  County  Bridge  Stream  and  The  Poole 
River,  by  the  discharge  through  sewers  constructed  by 
the  defendants  of  large  quantities  of  fiJth  into  the 
watercourse  called  The  County  Bridge  Stream,  which 
joins  The  Poole  River  at  a  point  about  400  yards  from 
the  outfall  of  the  sewers.  It  is  admitted  that  the  flow 
of  filth  into  the  plaintiff's  watercourse  and  stream  is 
such  an  injury  to  the  reversion  as  would  entitle  him  to 
maintain  this  action  if  the  remedy  by  action  be  not 
taken  away  by  The  Metropolis  Local  Management  Act, 
1855. 


xxviiL  victoria] 

Prior  to  the  year  1852,  but  few  houses  had  beeu  built 
in  the  district  over  which  the  jurisdiction  of  the  defend- 
ants as  a  Board  of  Works  now  extends.  The  sewage 
from  some  of  those  houses  escaped  either  by  open  drains 
cut  for  the  purpose,  or  by  percolation  through  the  soil 
into  open  watercourses.  These  watercourses  had  a 
common  outfall  through  a  culvert,  which  has  existed 
for  more  than  twenty  years,  into  The  County  Bridge 
Stream,  and  a  small  quantity  of  the  sewage  which 
escaped  into  the  watercourses  was  carried  into  The 
County  Bridge  Stream  and  thence  into  The  Poole  River, 
but  without  fouling  either  to  any  appreciable  extent. 

In  the  year  1852,  the  erection  of  The  Crystal  Palace 
at  Sydenham  was  commenced,  and  in  that  and  the 
following  years  a  great  number  of  new  houses  were 
built  within  the  defendants'  district  A  great  portion 
of  the  sewage  from  The  Crystal  Palace  and  from  the 
new  houses  was  carried  off  in  the  same  manner  as  the 
drainage  of  the  houses  previously  built,  viz.,  through 
the  open  watercourses  and  thence  through  the  culvert 
before  mentioned  into  The  County  Bridge  Stream.  The 
flow  of  sewage  into  The  County  Bridge  Stream  was  in 
consequence  increased,  and  the  effect  was  to  pollute  the 
latter  and  also  The  Poole  River  to  an  appreciable,  but 
not  to  a  serious  extent. 

The  open  watercourses  continued  to  be  used  for  the 
drainage  of  a  large  number  of  buildings  within  the 
defendants'  district  down  to  the  year  1859.  About  that 
time  the  condition  of  the  watercourses  had  become  a 
serious  nuisance  to  the  inhabitants  of  the  district.  Large 
quantities  of  filth  accumulated  in  them,  the  effluvia  from 
which  were  of  the  worst  description,  and  in  many  places 
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the  adjacent  soil  was  overflown  and  saturated  with  offen- 
sive  matter. 

In  order  to  put  an  end  to  the  further  use  of  the  open 
watercourses  for  purposes  of  drainage^  and  to  provide 
efficient  means  for  the  drainage  of  the  whole  district, 
the  defendants,  in  the  years  1859  and  I860,  caused  a 
numher  of  underground  sewers  to  be  constructed,  the 
operation  of  which,  as  regards  the  plaintiff's  stream  and 
watercourse,  is  the  subject  of  complaint  in  this  action. 

In  many  instances,  the  defendants'  sewers  run  in 
the  same  direction  and  follow  nearly  the  same  course  as 
the  old  watercourses.  The  outfall  of  both  is  the  same^ 
viz.,  through  the  before  mentioned  culvert  into  The 
County  Bridge  Stream.  The  mouth  of  the  culvert  is 
within  the  area  of  the  defendants'  jurisdiction^  but  is 
very  close  to  the  boundary. 

In  addition  to  the  sewers  constructed  by  the  defend- 
ants, the  defendants  further  adopted  into  their  plan  of 
drainage,  and  took  under  their  control,  certain  under- 
ground sewers  which  had  been  constructed  for  the 
drainage  of  houses  built  by  The  Anerly  Building  Society 
on  an  estate  within  the  defendant's  district  called  The 
Anerly  Building  Estate.  They  had  been  originally  con- 
structed in  the  year  1856  with  an  outfall  into  one  of 
the  open  watercourses  before  mentioned.  In  the  year 
1859  the  defendants  provided  a  new  outfall  for  them 
into  a  sewer  which  they  had  substituted  for  the  water- 
course. 

The  new  system  of  sewers  adopted  by  the  defendants 
has  prevented  the  accumulation  and  flow  of  filth  in  the 
open  watercourses  and  has  effectually  provided  for  the 
drainage  of  the  defendants'  district,  but  the  quantity  of 
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filth  carried  into  The  County  Bridge  Stream  and  thence 
into  The  Poole  River  was,  when  this  action  was  brought, 
and  still  is,  vastly  in  excess  of  what  had  reached  it  before 
the  new  sewers  were  constructed.  The  effect  of  the 
increased  discharge  from  the  sewers  into  The  County 
Bridge  Stream  and  The  Pook  River  is  to  render  them 
foul,  stinking  and  wholly  unfit  for  cattle  or  ordinary 
domestic  purposes. 

The  defendants  contend  that  the  plaintiff's  remedy 
for  the  injury  done  to  his  stream  and  watercourse  is 
not  by  action,  but  by  proceedings  to  obtain  compensa- 
tion in  the  manner  provided  by  the  18  &  19  Vict.  c.  120. 
In  support  of  their  contention^  the  defendants  rely  on 
sections  68,  69,  86,  225  and  226  of  the  Act. 

The  question  for  the  opinion  of  the  Court  is,  whether 
under  the  circumstances  of  this  case  the  plaintiff  can 
maintain  this  action  against  the  defendants. 

The  question  turned  on  the  two  following  sections  of 
The  Metropolis  Local  Management  Act,  18  &  19  Vict. 
r.  120. 

Sect  69.  *'  The  vestry  of  every  parish  mentioned  in 
Schedule  (A.)  to  this  Act,  and  the  Board  of  Works  for 
every  district  mentioned  in  Schedule  (B.)  to  this  Act, 
shall  (subject  to  the  powers  by  this  Act  vested  in  the 
Metropolitan  Board  of  Works)  from  time  to  time  repair 
and  maintain  the  sewers  under  this  Act  vested  in  them, 
or  such  of  them  as  shall  not  be  discontinued,  closed  up» 
or  destroyed  under  the  powers  herein  contained,  and 
shall  cause  to  be  made,  repaired,  and  maintained  such 
sewers  and  works,  or  such  diversions  or  alterations  of 
sewers  and  works,  as  may  be  necessary  for  effectually 
draining  their  parish  or  district,  and   shall  cause  all 
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banks^  wharves,  docks,  or  defences  abutting  on  or  ad- 
joining any  river,  stream,  canal,  pond,  or  watercourse 
in  such  parish  or  district  to  be  raised,  strengthened,   or 
altered  or  repaired,  where  it  may  be  necessary  so  to  do, 
for  effectually  draining,  or  protecting  from  floods  or 
inundation  such  parish  or  District ;  and  it  shall  be  lawful 
for  any  such  vestry  or  District  Board  to  carry  any  such 
sewers  or  works  through,  across,  or  under  any  turnpike 
road,  or  any  street  or  place  laid  out  as  or  intended  for 
a  street,  or  through  or  under  any  cellar  or  vault  which 
may  be  under  the  pavement  or  carriageway  of  any  street, 
and  into,   through,   or  under    any  lands  whatsoever, 
making  compensation  for  any  damage  done  thereby  as 
hereinafter  provided ;    and  it  shall   be  lawful  for   any 
such  vestry  or  District  Board  from  time  to  time  to 
enlarge,  contract,  raise,  lower,  arch  over,  or  otherwise 
improve  or  alter  all  or  any  of  the  sewers,  watercourses, 
and  works  which  shall  be  from  time  to  time  vested  in 
them  or  subject  to  their  order  and  control,  and  to  dis- 
continue, dose  up,  or  destroy  such  of  them  as  they  may 
deem  to  have  become  unnecessary:   Provided  always, 
that  no  new  sewer  shall  be  made  without  the  previous 
approval  of  the  Metropolitan  Board  of  Works  :  Provided 
also,  that  the   discontinuance,  closing  up,  destruction, 
or  alteration  of  any  sewer  as  aforesaid  shall  be  done  so 
as  not  to  create  a  nuisance;  and  if  by  reason  thereof 
any  person  shall  be  deprived  of  the  lawful  use  of  any 
covered  sewer,  it  shall  be  the  duty  of  the  vestry  or  Dis- 
trict Board  to  provide  some  other  sewer  or  a  drain  as 
effectual  for  his  use  as   the  sewer  of  which   he  is  so 
deprived:    Provided   also,    that   where    the  vestry   or 
District  Board  alter  any  sewer,  or  provide  a  new  sewer 
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in  substitution  for  a  sewer  discontinued,  closed  ap,  or 
destroyed,  they  may  contract  or  otherwise  alter  the 
private  drains  communicating  with  the  sewer  so  altered, 
or  with  the  sewer  so  discontinued,  closed  up,  or  destroyed, 
or  may  dose  up  or  destroy  such  private  drains,  and  pro- 
vide new  drains  in  lieu  thereof,  as  the  circumstances  of 
the  sewerage  may  appear  to  them  to  require,  but  so  that 
in  every  case  the  altered  or  substituted  drain  shall  be  as 
effectual  for  the  use  of  the  person  entitled  thereto  as 
the  drain  previously  used." 

Sect  86.  "Every  vestry  and  District  Board  shall 
drain,  cleanse,  cover,  or  fill  up,  or  cause  to  be  drained, 
cleansed,  covered,  or  filled  up,  all  ponds,  pools,  open 
ditches,  sewers,  drains,  and  places  containing  or  used 
for  the  collection  of  any  drainage,  filth,  water,  matter, 
or  thing  of  an  offensive  nature,  or  likely  to  be  prejudicial 
to  health,  which  may  be  situate  in  their  parish  or  district  j 
and  they  shall  cause  written  notice  to  be  given  to  the 
person  causing  any  such  nuisance,  or  to  the  owner  or 
occupier  of  any  premises  whereon  the  same  exists, 
requiring  him,  within  a  time  to  be  specified  in  such 
notice,  to  drain,  cleanse,  cover,  or  fill  up  such  pond, 
pool,  ditch,  sewer,  drain,  or  place,  or  to  construct  a 
proper  sewer  or  drain  for  the  discharge  of  such  filth, 
water,  matter,  or  thing,  or  to  do  such  other  works  as 
the  case  may  require ;  and  if  the  person  to  whom  such 
notice  is  given  fail  to  comply  therewith,  the  vestry  or 
Board  shall  execute  such  works  as  may  be  necessary  for 
the  abatement  of  such  nuisance,  and  may  recover  the 
expenses  thereby  incurred  from  the  owner  of  the  pre- 
mises in  manner  hereinafter  mentioned :  Provided  always, 
that  it  shall  be  lawful  for  such  vestry  or  Board,  where 
they  think  it  reasonable,  to  defiray  all  or  any  portion  of 


121 


1864. 


Gator 

V. 

Lkwisham 
Board  of 
Works. 


122 


[eXCH.   en.   MICHAELMAS  VACATION. 


1864. 


Catob 

V. 

Lewisham 

Board  of 
Works. 


such  expenses,  as  expenses  of  sewerage  are  to  be  de- 
frayed under  this  Act :  Provided  also,  that  where  any 
work  by  any  vestry  or  District  Board  done  or  required 
to  be  done  in  pursuance  of  the  provisions  of  this  Act 
interferes  with  or  prejudicially  affects  any  antient  mill, 
or  any  right  connected  therewith,  or  other  right  to  the 
use  of  water,  full  compensation  shall  be  made  to  all 
persons  sustaining  damage  thereby,  in  manner  herein- 
after provided,  or  it  shall  be  lawful  for  the  vestry  or 
Board,  if  they  think  fit,  to  contract  for  the  purchase  of 
such  mill,  or  any  such  right  connected  therewith,  or 
other  right  to  the  use  of  water ;  and  the  provisions  of 
this  Act  with  respect  to  the  purchases  by  the  vestry  or 
Board  hereinafter  authorised  shall  be  applicable  to  every 
such  purchase  as  aforesaid." 

Stat.  25  &  26  Vict.  c.  102.,  to  amend  the  preceding 
Act,  by  its  58th  section  empowers  the  vestries  and 
District  Boards  to  execute  works  beyond  the  limits  of 
the  Metropolis;  but  this  statute  did  not  come  into 
operation  until  after  the  present  suit  was  commenced. 

The  case  was  argued  in  the  Court  below,  in  Trinity 
Term,  1863,  June  5th,  before  Cockburn  C.  J.,  Wight- 
man  J.  (who  died  before  the  judgment),  and  Black- 
burn J. 


Bovill  {Lush  and  Murphy  with  him),  for  the  plaintiff. 
— The  great  object  of  The  Metropolis  Local  Manage- 
ment Act,  18  &  19  Vict  c.  120.,  was  to  prevent  nui- 
sances, public  or  private;  whereas,  the  construction 
sought  to  be  put  on  it  by  the  defendants  would  tend  to 
legalise  them  when  created  by  themselves.  The  statute 
having  provided  for  the  constitution  of  vestries,  sect.  2, 
and  the  formation  of  parishes  into  districts,  and  the 
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constitation  of  District  Boards^  sects,  31,  82,  38,  42, 
68,  vests  all  sewers  in  them,  except  the  main  sewers. 
Sect.  69  then  directs  the  vestries  and  District  Boards 
(subject  to  the  powers  vested  in  the  Metropolitan  Board 
of  Works)  to  repair  and  maintain  the  sewers  so  vested 
in  them,  &c.,  but  in  such  a  manner  *^  as  not  to  create  a 
nuisance/*  By  sect  72  they  are  to  cause  sewers  to  be 
'^  constructed,  covered,  and  kept  so  as  not  to  be  a  nui- 
sance or  injurious  to  health.^^  By  sect.  86  they  are  to 
''  drain,  cleanse,  cover,  or  fill  up,  &c.,  all  ponds,  pools, 
open  ditches,  sewers,  drains,  and  places  containing  or 
used  for  the  collection  of  any  drainage,  filth,  water, 
matter,  or  thing  of  an  offensive  nature,  or  likely  to  be 
prejudicial  to  health,  which  may  be  situate  in  their  parish 
or  district.^^  By  sect.  135  the  main  sewers  of  the  Metro- 
polis are  vested  in  the  Metropolitan  Board  of  Works, 
with  power  to  make  sewers,  and  the  Board  shall  cause 
the  sewers  vested  in  them  to  be  ''  constructed,  covered, 
and  kept  so  as  not  to  be  a  nuisance  or  injurious  to 
health  ;^'  and  by  sect.  138  they  may  make  orders  for 
controlling  the  vestries  and  District  Boards  in  the  con- 
struction of  sewers,  &c. 

The  compensation  clauses  of  sects.  69  and  86  only 
apply  to  works  legalised  by  the  Act.  If  the  vestry  or 
District  Board  are  not  empowered  to  create  nuisances 
within  their  own  district,  still  less  are  they  empowered 
to  affect  by  nuisance  what  lies  beyond  it.  Until  the 
subsequent  Act,  25  &  26  Vict.  c.  102.  s.  58.,  their  powers 
were  limited  to  that  district 

Mellish  {Raymond  with  him),  contra. — The  plaintiff 
had  no  right  to  sue  the  defendants,  his  sole  remedy  for 
what  was  done  being  by  application  for  compensation 
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If  tlie  defendants  had  cut  off  his 


[exch.  CH 

under  the  statute, 
supply  of  water  he  could  have  had  no  other  remedy, 
and  it  is  impossible  to  distinguish  the  cases.  The 
circumstance  of  the  plaintiff's  land  lying  outside  the 
defendants'  district  makes  no  difference.  Besides^  this 
is  at  most  a  private  nuisance^  for  it  is  not  stated  that 
what  was  done  was  injurious  to  health.  [He  cited 
Stainton  v.  Woolrych  (a),  Reg.  v.  The  Metropolitan  Board 
of  Works  {b),  and  Ckasemore  v.  Richards  (c),  and  Black- 
burn  J.  referred  to  Com.  Dig.  Action  upon  the  Case  for 
a  Nuisance.'] 


Bovilly  in  reply. — The  Legislature  could  not  have 
intended  that  a  vestry  or  District  Board  should  have  a 
right  to  dischai^e  their  sewage  bodily  over  a  neighbouring 
district  Here  the  polluted  water  must  be  injurious  to 
healthy  for  it  was  polluted  so  as  to  be  unfit  for  cattle  or 
domestic  purposes.  [He  cited  Reg.  v.  The  Guardians  of 
the  Epsom  Union  {d).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  at  the  Sit- 
tings in  banc  after  Hilary  Term,  1864^  on  the  22nd 
February,  by 


Blackburn  J.  In  this  case^  which  was  heard  before 
my  Lord  Chief  Justice^  the  late  Mr.  Justice  Wightman, 
and  myself^  and  in  which  no  decision  had  been  come  to 
prior  to  the  death  of  our  late  lamented  colleague,  I  have 
now  to  deliver  the  judgment  of  the  remaining  members 
of  the  Court.     We  have  come  to  the  conclusion,  though 


(a)  23  Beav.  225. 
(c)  7  H.  L.  a  349. 


(h)  3B.^8.  710. 
(rf)  11  W.  i?.  593. 
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not  without  some  hesitation,  that  our  judgment  should 
be  for  the  defendants. 

The  point  may  be  very  shortly  stated.     The  drainage 
of  the  district  of  Lewisham  has  for  many  years  been 
carried  into  a  stream  called   the    The  County  Brieve 
Stream,  which  stream  flows  into  a  river  called  The  Poole 
River;  both  of  which  in  their  progress  onward  flow 
through  land  belonging  to  the  plaintifl^^  beyond  the 
limits  of  the  Lewisham  district.     The  population  and 
the  number  of  houses  in  a  part  of  the  Lewisham  district 
having  of  late  years  greatly  increased,  and  the  want  of 
additional  drainage  having  occasioned  an  accumulation 
of  ofiensive  matter,  causing  serious  inconvenience^  the 
defendants,  the  Board  of  Health  for  the  district,  executed 
the  drainage  works  stated  in  the  case,  availing  them- 
selves, as  heretofore,  of  The  County  Bridge  Stream  to 
carry  off  the  sewage  matter.     The  effect  of  the  addi- 
tional and  more  effective  drainage  has  been  to  cause  a 
quantity  of  offensive  matter  to  pass  down  into   The 
County  Bridge  Stream  and  Poole  River,  sufficient  to  pol- 
lute the  water,  which  before  was  affected  by  the  drain- 
age only  in  an  inappreciable  degree,  to  such  an  extent 
as  to  cause  substantial  injury  to  the  plaintiff.     It  is  not 
disputed  that  for  such  injury  the  plaintiff  is  entitled  to 
compensation  ;  but  the  question  is,  whether  his  remedy 
is  by  action  or  by  proceeding  to  obtain  compensation 
under  the  86th  section  of  the  18  &  19  Vict  c.  120. 

The  drainage  works  executed  by  the  defendants  were 
beyond  all  question  such  as  they  were  authorised,  and 
indeed  required,  to  make ;  and  it  cannot,  we  think,  be 
disputed  that,  had  the  damage  to  the'plaintiff  occurred 
within  the  district,  the  only  redress  to  which  he  would 
have  been  entitled  would  have  been  compensation  under 
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the  adjacent  soil  was  overflown  and  saturated  with  offen- 
sive matter. 

In  order  to  put  an  end  to  the  further  use  of  the  open 
watercourses  for  purposes  of  drainage,  and  to  provide 
efficient  means  for  the  drainage  of  the  whole  district, 
the  defendants,  in  the  years  1859  and  1860,  caused  a 
number  of  underground  sewers  to  be  constructed,  the 
operation  of  which,  as  regards  the  plaintifi^'s  stream  and 
watercourse,  is  the  subject  of  complaint  in  this  action. 

In  many  instances,  the  defendants'  sewers  run  in 
the  same  direction  and  follow  nearly  the  same  course  as 
the  old  watercourses.  The  outfall  of  both  is  the  same, 
viz.,  through  the  before  mentioned  culvert  into  The 
County  Bridge  Stream.  The  mouth  of  the  culvert  is 
within  the  area  of  the  defendants'  jurisdiction,  but  is 
very  close  to  the  boundary. 

In  addition  to  the  sewers  constructed  by  the  defend- 
ants, the  defendants  further  adopted  into  their  plan  of 
drainage,  and  took  under  their  control,  certain  under- 
ground sewers  which  had  been  constructed  for  the 
drainage  of  houses  built  by  The  Anerly  Building  Society 
on  an  estate  within  the  defendant's  district  called  The 
Anerly  Building  Estate.  They  had  been  originally  con- 
structed in  the  year  1856  with  an  outfall  into  one  of 
the  open  watercourses  before  mentioned.  In  the  year 
1859  the  defendants  provided  a  new  outfall  for  them 
into  a  sewer  which  they  had  substituted  for  the  water- 
course. 

The  new  system  of  sewers  adopted  by  the  defendants 
has  prevented  the  accumulation  and  flow  of  filth  in  the 
open  watercourses  and  has  effectually  provided  for  the 
drainage  of  the  defendants'  district,  but  the  quantity  of 
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occur  to  proprietors  or  occupiers  farther  down  the  stream. 
For,  if  the  work  causing  such  injury  beyond  the  boun- 
dary ceases,  because  of  such  injury,  to  be  within  the 
powers  of  the  local  authority,  and  therefore  is  action- 
able^ the  injury  being  a  continuing  one  fresh  actions 
might  from  time  to  time  be  brought,  and  the  work 
causing  the  damage  would  have  to  be  undone.  We  can- 
not think  that  the  Legislature  intended  to  place  this 
restraint  on  the  powers  conferred  by  the  Act,  and  we 
think  therefore  that  it  will  be  safer  and  better  so  to  con- 
strue the  Act  as  to  make  the  powers  of  the  local  authority 
and  the  provision  for  compensation  embrace  such  a  case 
as  the  present. 

It  follows  that  the  proceeding  by  action  was  not  open 
to  the  plaintiff,  and  consequently  that  our  judgment 
must  be  for  the  defendants. 

Judgment  for  the  defendants. 
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The  plaintiff  having  brought  error  on  this  judgment, 
the  case  was  argued  on  the  26th  November, 


Lush  {Murphy  with  him),  for  the  plaintiff. — Stat.  18 
k  19  Vict  c»  120.  does  not  enable  a  vestry  or  District 
Board  to  convert  into  a  sewer  the  stream  of  another 
person,  either  within  or  without  their  district.  The 
Metropolitan  Board  of  Works,  the  jurisdiction  given  to 
whom  by  this  statute  is  larger,  seeing  that  the  main 
sewers  are  vested  in  them,  sect.  135,  and  that  they  may 
execute  works  beyond  the  limits  of  the  Metropolis,  have 
no  such  power ;  still  less  have  vestries  or  District  Boards, 
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in  whom  all  other  sewers  are  vested ;  sects.  68,  69,  86, 
and  Schedule  (D.) ;  especially  as  they  may  drain  into 
the  main  drains,  or  transfer,  if  they  please,  their  powers 
to  the  Metropolitan  Board ;  sect  89.  Whatever  land 
or  water  these  vestries  or  Boards  want  for  the  purpose 
of  drainage  they  may  purchase  by  agreement  with  the 
proprietors;  sects.  150,  151.  While  the  statute  em- 
powers these  Boards  and  vestries  to  cover  offensive 
drains  and  compel  the  owners  to  carry  away  the 
filth,  it  never  intended  that  they  should  create  nui- 
sances, especially  in  cases  like  the  present  where  no 
necessity  is  found  for  so  doing.  The  defendants  might 
as  well  claim  a  right  to  pour  their  sewage  over  the  plain* 
tiff's  field,  to  the  ruin  of  the  land  for  building  and  other 
purposes,  and  then  compel  him  to  carry  the  sewage  away. 
An  analogous  construction  has  been  put  on  The  Public 
Health  Act,  1848,  11  &  12  Vict  c.  63. ;  The  Manchester 
8fc.  Railway  Company  w.  The  Worksop  Board  of  Works  {a\ 
and  the  Towns  Improvement  Clauses  Act,  1847, 10  &  11 
Vict  c.  34. ;  The  Attorney  General  v.  The  Council  of  the 
Borough  of  Birmingham  {b). 


Mellish  {Beresford  with  him),  contra. — The  defendants 
did  nothing  more  than  the  statute  directed  them  to  do 
by  sect.  86,  and  consequently  the  only  remedy  the 
plaintiff  has  is  by  claiming  compensation  under  it.  They 
are  ordered  by  that  section  to  cover  sewers,  and  direct 
other  persons  to  do  so.  For  the  sewage  there  must 
still  be  an  outfall  somewhere,  and  no  power  is  given 
them  to  make  contracts  for  its  removal.  It  is  true  that, 
by  one  of  the  provisoes  of  sect.  69,  they  are  prohibited 


(a)  23  Beav.  198. 


(ft)  AK.i'J,. 
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from  creating  nmsances^  bat  that  only  applies  to  nuisances 
caused  by  discontinuing  sewers,  and  even  then  only  to 
aiuch  as  are  of  a  public  nature,  which  the  sewers  here  are 
not  found  to  be.  If  the  works  had  cut  the  stream  off 
altogether  the  remedy  must  have  been  by  compensation. 
In  compensation  cases  for  injuries  caused  by  railways  or 
otherwise,  no  distinction  is  ever  made  between  injuries 
done  inside  and  outside  a  district  It  is  true  the  Metro- 
politan Board  have  power  under  this  Act  to  carry  their 
works  beyond  the  Metropolitan  district ;  but  that  only 
applies  to  the  main  drains,  for  which  the  whole  Metro- 
polis may  be  taxed.  The  cases  which  have  been  cited 
turned  altogether  on  the  provisions  of  the  particular 
statutes  under  which  they  were  decided.  [He  cited 
Chasemare  y.  Richards  (a).] 
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Lush,  in  reply. — As  to  securing  an  outfall,  if  the 
vestry  or  District  Board  feels  its  powers  insufficient^  it 
may  transfer  them  to  the  Metropolitan  Board.  If  they 
direct  an  owner  to  cover  an  open  sewer  he  would  be 
entitled  to  compensation  under  this  Act.  Sect.  86  gives 
no  power  to  purchase  land.ou^  of  the  district^  even  sup- 
posing the  Board  could  do  so  within  it 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  on  the  bench^  the 
following  judgments  were  now  delivered. 


PiooTT  B.  This  was  an  appeal  from  a  judgment  of 
the  Queen's  Bench  upon  a  special  case.  The  material 
facts  stated  by  the  case  are,  that  the  plaintiff  was  the 
owner  of  lands  through  which  flowed  The  Poole  River 

(«)  7  H,  X.  C.  349. 
VOL.   V.  K  B.    &   S. 
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1864.       and  a  watercourse  called  The  County  Bridge  Stream. 

Cator        '"^^  defendants  are  the  Board  of  Works  for  the  LewUham 

LewVsham     District,  constituted,  on  the  1st  January,  1856,  nnder 

W^^      The  Metropolis  Local  Management  Act,  18  &  19  Viet. 

e.  120.     The  plaintiff's  lands  are  not  within  the  de« 

fendants'  district,  nor  within  the  area  of  The  Metropolis 

Local  Management  Act. 

The  plaintiff  complains  of  the  pollution  of  TTie  County 
Bridge  Stream  and  TTie  Poole  River  hy  the  discharge, 
through  sewers  constructed  by  the  defendants,  of  filth 
into  the  watercourse  which  joins  The  Poole  River,  400 
yards  from  the  outfall  of  the  sewers.  Prior  to  1852 
there  were  few  houses  in  the  district  of  the  defendants, 
and  only  a  small  quantity  of  the  sewage  found  its  way 
by  open  watercourses  through  a  culvert,  which  had 
existed  for  more  than  twenty  years,  into  Hie  County 
Bridge  Stream,  and  thence  into  The  Poole  River,  but 
without  fouling  them  to  any  appreciable  extent.  In 
185?  and  subsequently  the  houses  have  greatly  increased, 
and  the  sewage  was  carried  off  in  the  same  way  through 
the  same  open  watercourses  and  culvert,  and,  being  in- 
creased, the  effect  was  to  pollute  the  stream  and  Poole 
River  to  an  appreciable  but  not  serious  extent  But  in 
1859  the  open  watercourses  had  become  a  serious 
nuisance  to  the  inhabitants  of  the  district.  Large  quan- 
tities of  filth  accumulated  in  them,  the  effluvia  fix>m 
which  were  of  the  worst  description,  and  in  many  places 
the  adjacent  soil  was  overflown  and  saturated  with 
offensive  matter.  To  put  an  end  to  the  further  use  of 
the  open  watercourses,  and  to  provide  efficient  drainage, 
the  defendants,  in  1859  and  1860,  executed  the  works 
mentioned  in  the  case,  availing  themselves  of  The  County 
Bridge  Stream  to  carry  off  the  sewage.    For  the  drainage 
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of  thehotiseft  of  The  Anerly  Bulling  Society,  which,  since 
1856,  had  been  drained  into  one  of  the  open  water- 
oonrses,  the  defendants  had  also  made  an  ontfall  into  a 
sewer  which  was  by  them  substituted  for  the  water 
course.  The  effect  of  the  new  and  additional  drainage 
made  by  them  has  been  to  cause  a  quantity  of  offensive 
matter  to  pass  into  The  County  Bridge  Stream  and  Poole 
River,  to  an  extent  to  cause  a  substantial  injury  to  the 
]^aintiff^6  streams,  but  it  has  effectually  provided  for 
the  drainage  of  the  defendants'  district.  For  the  injury 
so  caused  the  plaintiff  brought  this  action,  which  resulted 
in  the  statement  of  this  special  case. 

The  defendants  contend  that  the  plaintiff  is  not 
entitled  to  maintain  an  action,  but  must  proceed  for 
€X>mpensation  for  his  injury  under  the  86th  section  of 
Btat.  18  &  19  VicL  c.  120.  It  cannot  be  disputed  that  he 
is  entitled  to  be  compensated  in  some  way,  and  the  ques- 
tion which  we  have  to  determine  really  depends  on  the 
proper  construction  which  shall  be  put  upon  that  statute. 

In  my  judgment  the  effect  of  the  86th  section  of  that 
statute  is  to  throw  upon  the  District  Board  the  duty  of 
draining  and  covering  the  open  watercourses  which  are 
above  described,  and  it  gives  them  power  to  do  so  by  such 
works,  to  be  constructed  in  their  own  district,  as  are 
necessary  for  the  abatement  of  the  nuisances.  The  mode 
of  doing  the  work  is  not  pointed  out;  but  the  District 
Board  are  left  to  do  what  is  necessary,  by  draining, 
cleansing,  covering,  or  filling  up.  I  think  also  that  the 
works  for  draining  the  new  houses  of  The  Anerly  Building 
JEsiale  are  not  distinguiahable  from  the  rest.  They  are 
within  the  district,  and  were  previously  drained  by  means 
of  one  of  the  open  watercourses,  and  which  was  a  nui- 
«Mioe  tjiere.    So  &r  then  as  the  works  which  have  been 
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constructed   within   their   district    are    concerned,    it 
appears  to  me  that  they  are  authorised  by  the  statute. 

I  notir  come  to  consider  the  question  of  the  outfall 
into  the  streams  of  the  plaintiflp,  the  lawfulness  of  which 
depends  upon  the  language  of  the  proviso.  That  lan- 
guage appears  to  me  large  enough  to  include  every 
mode  in  which  water-rights  may  be  prejudicially 
affected  by  sewering  works,  and  I  cannot  distinguish 
between  streams  within  or  without  the  local  district.  It 
is  true  there  is  no  express  permission  given  to  use  water- 
courses for  outfalls,  nor  in  my  opinion  was  it  to  be 
expected  that  there  would  be,  but  on  the  other  hand 
there  is  no  prohibition  on  the  subject,  although  the 
Legislature  must  be  taken  to  have  been  well  aware  of 
the  universal  custom  to  drain  towns  by  these  outfalls.  I 
therefore  think  that  I  am  justified  in  construing  the 
.provisions  of  this  legislation  (so  far  as  the  language  used 
will  admit  of  it),  with  reference  to  the  existing  and  well 
known  state  of  things  at  the  time,  and  in  my  opinion 
the  terms  used  in  the  proviso  include  cases  of  polluting 
water  by  throwing  the  sewage  matter  into  it.  The  150th 
section  rather  supports  this  view,  by  empowering  district 
Boards  to  contract  for  the  removal  of  weirs  or  other 
obstructions  to  the  flow  of  water  "  whereby  sewerage  or 
drainage  is  interrupted  or  impeded/^  Mr.  Lmh  argued 
that  the  proviso  would  be  satisfied  by  oiir  holding  that  the 
interference  meant  to  include  obstruction,  but  not  pollu- 
tion, of  water.  I  cannot  however,  see  any  reason  for  such 
a  distinction,  or  that  we  are  justified  in  putting  an  arbi- 
trary limit  to  the  plain  language  employed.  Indeed  it 
seems  to  me  that,  bearing  in  mind  that  sewering  is  the 
subject-matter  of  the  legislation,  when  the  statute  contem- 
plates water-rights  being  prejudicially  affected  thereby. 
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it  would  be  more  likely  to  point  to  pollution  as  the  preju- 
dicial cause  than  to  obstruction  or  other  interference. 
I  think  that  to  adopt  Mr.  Lushes  argument  would  be  a 
virtual  rqpeal  of  this  section,  for,  without  even  increasing 
the  area  of  the  drainage,  the  District  Board  would,  by 
merely  converting  an  open  course  into  a  barrel  drain,  so 
confine  the  sewage  matter  and  prevent  percolation  that 
the  nuisance  at  the  outfall  would  be  increased,  and  the 
liability  to  an  action  thus  incurred.  In  fact  it  is  to  this, 
as  one  cause  in  connection  with  the  increase  of  new 
houses  in  the  district,  that  the  plaintiff's  injury  is 
attributable,  for  the  District  Board  have  not  changed  the 
course  of  the  sewers  or  the  point  of  outfall.  The  case 
does  not  state  that  the  defendants  could  have  sent  the 
overflow  in  any  other  direction. 

By  the  view  I  take,  I  believe  that  I  am  giving  effect 
to  the  language  and  intention  of  the  Legislature,  who 
have  taken  care  that  no  private  rights  shall  be  affected 
without  ample  compensation.  The  plaintiff  may  be 
deprived  of  the  private  enjoyment  of  his  property  to  some 
extent,  but  he  is  only  in  the  condition,  now  daily  acted 
upon,  of  being  called  upon  to  yield  a  private  right  for  the 
pubUc  benefit,  and  for  as  fiiU  a  compensation  as  a  jury 
may  please  to  give  him.  The  judgment  of  the  Queen's 
Bench  ought  therefore  in  my  opinion  to  be  affirmed ; 
but  I  speak  with  diffidence  on  the  subject,  finding  so 
many  of  my  learned  brethren  take  a  contrary  view. 
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Byles  J.  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  the  judgment  of  the  Court.  The  question  is,  whether 
the  defendants  can  pour  any  amount  of  sewage  from 
their  own  land,  including  the  sewage  of  any  district  above 
them,  into  a  private  stream  situated  beyond  the  limit 
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1864.        of  their  district,  and  I  may  add  at  any  distance  below. 

Cator  The  consequences  of  such  an  interference  with  the 
LvwisHAic  ^^^^  might  be  not  only  the  pollution  of  the  stream, 
^^^^^  but  the  total  annihilation  of  the  yalue  of  the  adjoining 
land  for  building  purposes,  and  might  subject  the  owner 
of  the  soil  to  an  action,  or  to  a  prosecution  for  a  nuisance. 
To  test  the  result  of  the  interference  of  the  defendants 
by  a  strong  case,  the  power  now  claimed  by  them 
would  justify  the  district  adjacent  in  pouring  the 
sewage  of  the  district,  or  the  confluent  sewage  of  much 
more  important  districts,  into  a  stream  like  The  New 
River,  from  which  a  large  portion  of  the  Metropolis 
derives  its  supply  of  water.  One  would  expect  that  such 
a  power  as  this,  if  conferred  on  a  District  Board  or  vestry, 
would  be  at  least  given  by  express  words,  but  no  such 
words  are  to  be  found  in  the  18  &  19  Vict.  c.  120., 
under  which  the  defendants  justify.  Then  if  the  power 
exists  at  all,  it  exists  by  inference.  It  is  accordingly 
ui^ed  that  the  statute  is  imperative  to  compel  the  vestry 
or  Board  to  effect  the  drainage,  and  that  the  drainage 
in  this  case  cannot  be  otherwise  effected.  Therefore  it 
is  said  that  by  inference  the  power  is  given.  The 
necessity  does  not  appear,  nor  indeed  can  it  be  said  that 
the  necessity  exists  in  the  strict  sense  of  the  word. 
Absolute  physical  necessity  there  cannot  be.  The  sewage 
might  be  removed  in  carts  or  suitable  vehicles,  however 
expensive  the  process.  Nor  does  necessity  in  the  lowest 
sense  of  the  term  exist,  that  is  a  necessity  of  doing  the 
thing  or  of  accepting  an  alternative  so  expensive  as  to  be 
commercially  impossible.  For,  by  sect  89,  the  District 
Board  have  the  option  of  turning  over  the  drainage  to 
the  Metropolitan  Board,  who  have  the  power  to  cut  an 
artiflqial  drain  which   may  effectually   and  harmlessly 
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dispose  of  the  sewage  in  the  common  stream.    It  is 
fnrther  alleged  that  the  power  to  give  compensation  for 
interference  with  a  stream  and  the  right  to  the  use  of 
the  water^  implies  a  power  to  pollute  the  water  to  any 
extent  and  to  any  distance.    Those  provisions  may  well 
apply  to  cases  where  there  has  been  an  interference 
with^  or  a  temporary  use  of  the  water,  rightly  or  wrongly, 
with  or  without  license,  because  the  power  to  take  a  mill 
and  employ  the  water  are  both  alike  made  the  subject  of 
purchase  not  indeed  of  compulsory  purchase,  but  of 
purchase  where  the  contract  is  the  voluntary  act  of  the 
party.    The  Act  confers  no  compulsory  power  on  these 
District  Boards  to  purchase  land.    These  reasons  might 
go  fieur  to  negative  an  inference  that  the  District  Board 
could  turn  this  sewage  into  a  stream  even  within  their 
o¥m  district^  but  they  are  stronger  to  shew  that  they 
cannot  do  so  beyond  their  own  limits. 
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Channbll  B.  I  am  of  opinion  that  the  judgment  of 
the  CJourt  of  Queen's  Bench  should  be  reversed.  I  was 
not  aware  that  it  was  intended  to  dispose  of  the  case  to- 
day, and  therefore  have  not  prepared  a  written  judgment 
as  some  of  my  learned  brethren  have  done;  but  I  do 
not  entertain  any  such  doubt  as  would  justify  me  in 
delaying  to  express  the  opinion  I  have  formed.  We  are 
not  called  on  to  determine  what  power  the  Metropolitan 
Board  might  have  in  such  a  case  as  that  now  before  us, 
but  whether  the  vestry  or  District  Board  have  the  power 
in  question,  and  I  am  of  opinion  they  have  not. 

The  case  for  the  defendants  has  been  principally 
based  on  the  86th  section  of  The  Metropolis  Local  Man- 
agement Act,  18  &  19  net.  c.  120.  The  judgment 
which  we  are  called  on  to  review  is  founded  on  that 
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1864.        section,  and  the  question  mainly  depends  on  the  inter- 
Qj^^Q^       pretation  to  be  put  upon  it.     I  have  looked  carefully 
,     ^-  through  the  other  sections.     If  the  case  is  not  within 

Board  of  the  power  given  by  the  86th  section,  I  do  not  find  there 
is  anything  in  the  statute  to  warrant  the  acts  which  the 
defendants  have  done.  It  appears  to  me  that  the 
enacting  part  of  the  86th  section  does  not  justify  them. 
Great  stress  was  laid  on  the  second  proviso,  but  I  am 
of  opinion  that  neither  of  the  provisoes  apply  to  any 
<»se  which  is  not  hit  by  the  introductory  words  of  the 
section.  The  two  provisoes  may  well  stand  consistently 
with  the  construction  which  I  think  the  true  one  with 
respect  to  the  proceedings  which  are  justified  by  the 
enacting  part  of  the  section.  Two  courses  are  open 
to  the  District  Board,  either  to  do  the  act,  making 
compensation  to  the  party  after  the  act  has  been  done^ 
or,  which  in  various  cases  would  be  the  better  course,  ta 
endeavour  to  contract  with  the  party  whose  water-right 
will  be  interfered  with  or  prejudicially  affected  for  the 
purchase  of  it.  I  am  struck  by  the  view  of  my 
brother  Byles,  that  if  such  a  power  as  this  had  been 
intended  to  be  conferred  it  would  have  been  conferred 
by  express  or  direct  words.  There  are  no  express  words, 
nor  do  I  see  any  words  from  which  such  a  power  can  be 
implied. 

For  these  reasons  I  am  of  opinion  that  the  plaintifi^  is 
well  entitled  to  maintain  his  action,  and  is  not  driven  to 
demand  compensation,  and  our  judgment  should  be  in 
his  favour. 

Bramwell  B.  I  also  was  not  aware  that  judgment 
would  be  given  to  day,  or  I  would  have  endeavoured  to 
write  one  :  because,  as  I  am  of  opinion  that  the  judgment 
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of  the  Court  below  should  be  revenged,  it  would  have 
seemed  more  respectful  to  the  Court  below  to  have 
done  so. 

My  opinion  proceeds  on  the  grounds  stated  by  my 
brothers  Byles  and  Channell  No  power  is  given  in  ex- 
press words  by  The  Metropolis  Local  Management  Act, 
18  &  19  Vict  c.  120.9  to  do  what  the  defendants  have 
done  to  the  plaintiff's  stream,  and  we  should  not  expect 
each  a  power  to  be  given  by  implication,  when  we  find  that 
no  power  is  given  in  express  terms  to  purchase  land  com- 
pnlsorily ;  for  it  would  be  singular  if,  though  they  cannot 
take  a  man's  land,  they  had  power  by  implication  to 
pollute  his  stream.  And  it  is  manifest  that  whatever 
reasons  may  be  given  for  doing  what  they  have  done  to 
the  plaintiff's  stream  might  be  given  for  doing  the  same 
thing  to  a  pond  in  his  field.  If  this  power  is  rested  on 
the  ground  of  convenience,  I  cannot  see  why  they  should 
not  have  a  right  to  turn  the  sewage  into  one  of  his  fields 
which  may  lie  low,  and  leave  it  there  to  find  its  way  out. 
Still,  the  power  may  be  given  by  implication ;  and  it  is 
said  that  it  is  so  given  in  section  69,  which  directs  the 
District  Board  to  ^'  cause  to  be  made,  repaired,  and 
maintained  such  sewers  and  works,  &c.,  as  may  be 
necessary  for  effectually  draining  their  parish  or  dis* 
tricf  But,  first,  it  does  not  appear  that  they  could  not 
do  this  in  some  other  way.  Secondly,  supposing  they 
could  not,  if  they  have  a  right  to  turn  the  sewage  into 
a  brook,  they  have  a  right  to  turn  it  into  any  other  land 
or  place  convenient  for  the  purpose.  Thirdly,  they  may 
apply  to  the  Metropolitan  Board  if  they  cannot  other- 
wise do  it.  Fourthly,  if  neither  they  nor  the  Metropolitan 
Board  can  do  it,  and  it  is  not  possible,  the  Legislature 
does  not  order  an  impossibility,  and  the  statute  must  be 
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construed  as  requiring  them  to  do  it  only  so  far  as  it  is 
possible.  Therefore^  I  do  not  construe  this  section  as 
giving  the  defendants  by  implication  a  power  to  take  a 
man's  land,  or  foul  or  spoil  it,  or  pollute  his  pond  or 
stream,  as  they  have  done  in  this  case.  That  yiew  is 
much  confirmed  to  my  mind  by  certain  words  in  the 
69th  section  (and  here,  though  I  do  not  wish  to  find 
feult  with  the  framer  of  the  Act,  I  cannot  help  ob- 
serving on  the  looseness  of  the  language);  the  District 
Board  may  carry  sewers  ''through,  across,  or  under  any 
turnpike  road,  or  any  street  or  place  laid  out  as  or  in- 
tended for  a  street,  or  through  or  under,''  leaving  out  the 
word  ''  across,''  "  any  cellar  or  vault  which  may  be  under 
the  pavement  or  carriage-way  of  any  street,  and  into, 
through,  or  under,"  introducing  the  word  "  into'^  and 
leaving  out  the  word  '*  across,"  "  any  lands  whatsoever." 
The  '*  into,  through,  or  imder,"  manifestly  does  not  mean 
that  they  should  carry  the  sewer  into  the  lands  and  there 
leave  it :  it  must  therefore  be  read  '^  into,  and  through, 
and  under"  therefore  they  are  to  take  it  in,  and  must 
take  it  out  either  'through  or  under."  The  argument 
for  the  defendants  is,  that  they  have  a  right  to  take  it 
into  the  land  and  leave  it  there  except  so  far  as  by  the 
laws  of  gravitation  or  otherwise  it  may  flow  off. 

Then,  by  sect.  86,  on  which  much  reliance  was  placed, 
more  by  my  brother  Hffott  than  by  the  counsel  for  the 
defendants,  where  there  is  an  existing  nuisance  the 
District  Board  may  abate  it :  they  "  shall  drain,  cleanse, 
cover  or  fill  up,  or  cause  to  be  drained,  cleansed,  covered, 
or  filled  up,  all  ponds,  pools,  open  ditches,  sewers,  drains 
and  places  containing  or  used  for  the  collection  of  any 
drainage.  Sec.  of  an  offensive  nature,  or  likely  to  be 
prejudicial  to  health,"  and  shall  cause  notice  to  be  given 
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to  the  person  caudng  such  nuisance  or  to  the  owner  or  1864. 

occupier  of  any  premises  on  which  the  same  exists,  cItoe 
requiring  him  to  abate  it^  and  if  he  does  not  they  may 
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execute  the  works  necessary  for  the  purpose;     It  is  said      ^^"^^ 
that  the  ditches  and  sewers  in  the  plaintiff's  land  were 
an    existing   nuisance,    and   that   the  District  Board 
liave  a  right  to  abate  it.     So  be  it.    But  they  must  - 
abate  it  without  infringing  the  plaintiff's   rights    of 
property,  unless  power  is  given  to  them  to  do  so  in 
cxpreas  words.    The  introductory  part  of  the  section 
does  not  authorise  them  to  do  what  they  have  done. 
'iNor  do  they  say  that  they  have  done  it  for  the  purpose 
of  abating  the  nuisance,  nor  that  they  have  given  the 
notice  mentioned  in  the  section  to  the  person  on  whose 
land  the  nuisance  existed.    Clearly,  therefore,  that  part 
of  the  section  would  not  justify  them  in  what  they 
have  done.    I  agree  that  the  second  proviso  is  more 
eitenaive  than  the  introductory  part  of  the  section, 
that  is  to  say,  the  proviso  includes  cases  which  are  not 
^thin   the  introductory  part: — "Provided  also,  that 
where  any  work  by  any  vestry  or  District  Board  done  or 
^qnired  to  be  done  in  pursuance  of  the  provisions  of 
this  Act,''— I  admit  that  does  not  mean  in  pursuance  of 
the  immediately  preceding  provisions,  but  generally  the 
provisions  of  this  Act, — prejudicially  affects  any  right 
to  the  use  of  water,  compensation  is  to  be  made  as  a 
matter  of  right  to  the  person  whose  water-right  is  preju- 
dicially  affected.      It  is  said  that  shews  the   District 
Board  may  do  acts  which  prejudicially  affect  a  water- 
right,   and  consequently,    by  implication,   shews   they 
have  this  power.     I  do  not  desire  minutely  to  criticise 
these  words  *'done  or  required  to  be  done," — but  I 
cannot  help  calling  attention  to  them.     Do  they  mean 
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'^done  when  not  required/'  and  "required  to  be  done 
though  not  done''  ?  There  is  great  looseness  of  language 
here.  Probably  the  intention  of  the  draftsman  was  to  put 
a  mere  proviso  on  the  introductory  part  of  the  section ; 
then  it  occurred  to  him  or  to  some  one  else,  why  not  say 
generally  that  wherever  damage  is  done  by  the  exercise 
of  the  powers  given  by  the  Act  compensation  shall  be 
made?  Without  interpolating  words,  one  may  fairly  read 
this  proviso  as  if  it  had  said,  '*  where  any  work  done  or 
required  to  be  done  by  any  vestry  or  District  Board  in 
pursuance  of  the  provisions  of  this  Act,  if  any  can  be 
done,  except  as  aforesaid."  It  seems  to  me  contrary  to 
the  ordinary  principles  of  construction  to  hold  that  a 
proviso,  saying  that  the  District  Board  shall  make  com- 
pensation where  they  do  what  they  may  do,  imports 
that  they  ijaay  do  something  which  otherwise  they  could 
not  do.  I  think  therefore  that  the  proviso  does  not 
itself  confer  the  power,  nor  shew  that  the  power  is 
conferred  by  any  of  the  preceding  sections.  Therefore 
the  direction  given  to  the  District  Board  by  sect.  69 
to  make  drains  does  not  confer  this  power,  nor  is  it 
given  by  implication  under  the  86th  section.  It  has 
not  been  suggested  that  on  any  other  ground  they  pos- 
sess it  They  cannot  have  it  as  incidental  to  their  duties 
unless  it  is  given  to  them. 

The  Court  below  seem  to  have  assmncd  that  this 
point  was  generally  speaking  against  the  plaintiff,  that 
is  to  say,  that  the  District  Board  had  such  a  power, 
provided  it  was  in  their  district ;  and  their  attention 
was  mainly  directed  to  the  point,  whether  the  fact  of 
this  being  out  of  the  district  made  any  difference.  Mr. 
Lush  has  told  us  that  the  point  on  which  he  now  relies, 
if  made,  was  very  faintly  made  in  the  Court  below ;  there- 
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fore,   in  expressing  my  opinion  that   their  judgment        1864. 
should  be  reversed,  I  may  observe  that,  if  their  mind        catoii 

had  been  directed  to  this  question,  they  might  have  Lu^iin^^i^ 

formed  the  same  opinion.  W^^^ 

EsATtNO  J.     I    also    have  not  prepared  a  written 

jadgment  for  the  reasons  stated  by  my  brothers  Channell 

And  BramweU;  but  am  of  opinion  that  the  judgment 

oC  the  Court  below  ought  to  be  reversed.     There  is 

x^othing  in  the  case  stated  to  us  which  raises  the  ground 

O'f  necessity  for  the  execution  of  these  works,  and  Mr. 

-^^MetHsh,  though  not  exactly  relying  on  the  argument  of 

■^^^cessity,  certainly  preyed  it  as  a  reason  why  it  was 

K^^t)bable  that  the  Legislature  should  have  given  the 

^^^wer  contended  for.    I  agree  with  the  observations 

*^osde  by  the  other  members  of  the  Court  who  are  for 

^^versing  the  judgment  as  to  the  construction  of  the 

^6th  section  of  The  Metropolis  Local  Management  Act, 

^8  ft  1 9  Vict  c.  120.    It  seems  to  me  clear  that  theproviso 

floes  not  extend  the  powers  of  the  District  Board  beyond 

those  given  in  the  enacting  part :  that  section,  therefore, 

does  not  confer  this  power.     It  would  be  a  strong  thing, 

in  the  absence  of  express  words,  to  put  on  the  statute  a 

construction  which  would  enable  the  Board  to  deal  with 

the  property  of  an  individual  in  this  manner.     If  they 

have  a  right  to  discharge  the  sewage  into  the  plaintiff's 

stream  they  might,  under  the  same  power,  have  passed 

it  over  his  land.     It  is  said  that  they  are  bound  to  make 

compensation  for  any  injury  they  do ;  but  this  is  not  a 

case  in  which  compensation  can  properly  redress  the 

injury  which  has  been  done.     That,  however,  does  not 

affect  the  construction  of  the  statute.    I  was  struck 

with  the  argument  of  Mr.  Ltish  that,  under  sect.  86, 
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the  power  of  the  District  Board  is  to  abate  ;a  nnisance, 
and  that  under  this  power  they  seek  to  justify  the  act 
which  they  have  done  here ;  and  it  does  seem  strange 
that,  having  the  power  to  abate  a  nuisance,  they  should 
exercise  it  so  as  to  create  a  nuisance  on  the  plaintiff's 
land  which  he  might  possibly  be  called  on  to  abate.  It 
is  said  that  compensation  might  be  given  which  would 
liable  the  plaintiff  to  abate  it,  but  it  could  not  have 
been  contemplated  by  the  Legislature  to  attribute  com- 
pensation to  an  injury  of  this  kind. 

For  these  reasons,  and  those  which  have  been  given 
by  the  other  members  of  the  Court,  I  am  of  opinion 
that  the  judgment  ought  to  be  reversed. 


Pollock  C.  B.  I  am  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  a£Srmed.  It  is  true 
that,  in  giving  that  judgment,  the  Court  expressed 
some  hesitation.  They  took  considerable  time  in 
arriving  at  the  conclusion  which  at  last  they  delivered, 
for  it  appears  that  the  case  was  argued  in  Trinity  Term, 
1863,  and  the  judgment  was  not  given  until  the  22nd 
February^  1864  I  am  not  prepared  to  reverse  that 
judgment,  and  it  appears  to  me,  with  deference  to  the 
rest  of  this  Court,  that  the  view  which  the  Court  below 
has  taken  on  the  subject  is  the  correct  view.  With  respect . 
to  what  my  brother  Byles  said  as  to  The  New  Rioer,  it  ap- 
pears to  me  to  be  beside  the  question.  Tlte  New  Rwer 
is  strictly  private  property,  and  is  not  under  the 
management  of  a  public  Board ;  and,  so  far  as  I  know, 
has  not  a  single  drain  running  into  it  from  the  fountain 
head,  in  the  town  of  Ware,  down  to  the  reservoir  in 
Islington,  from  which  it  is  difiused  over  a  large  district 
of  London.    That  is  the  reverse  of  the  state  of  things 
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wliich  has  been  the  foundation  of  the  judgment  of  the 
Court  below.  The  streams  in  question^  namely^  TTiePook 
River  and  The  County  Bridge  Stream,  bad  been  used  as 
drains  for  this  district,  both  for  surface  water  and  ofien- 
sive  matter,  but  under  circumstances  which  at  the  time 
rendered  the  drainage  into  those  streams  not  an  appre« 
ciable  nuisance.  And  it  cannot  be  much  doubted  that 
if^  instead  of  obeying  the  Act  of  Parliament,  as  I  think 
the  District  Board  have  done,  they  had  allowed  the 
houses  to  increase  and  the  quantity  of  sewage  and  filth 
to  accumulate  and  flow  down,  time  would  have  done 
that  which  they  have  done.  Where  there  is  the  drainage 
of  the  surface  water  from  a  brook  into  a  stream,  which 
flows  into  another  stream  and  so  on  into  the  ocean,  if 
at  any  part  of  its  course  it  passes  through  an  increasing 
neighbourhood,  of  necessity  the  multiplication  of  inhabit- 
ants, and  the  various  occasions  of  social  life,  make  that 
drainage  a  nuisance  which  originally  was  as  harmless  as 
the  drainage  of  a  farm  house  into  a  rural  stream,  which 
may  find  its  way  into  the  River  Thames.  What  the 
District  Board  have  done  is  this.  They  have  so  con- 
structed the  drains  as  to  enable  them  to  carry  ofi*,  not 
merely  that  which  heretofore  was  carried  off,  but  that 
which  ought  to  be  carried  off  in  order  to  render  the 
district  healthy,  which  otherwise  would  become  unwhole* 
aome.  The  effect  of  this  has  been,  not  to  do  any  new 
act^  but  to  increase  the  drainage  which  before  existed, 
and  to  make  that  appreciably  a  nuisance  which  before 
was  not  so.  That  is  the  foundation  of  the  judgment  of 
the  Court  of  Queen's  Bench ;  and  I  think  it  was  per- 
fectly right,  and  ought  to  be  affirmed. 
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streams  of  the  plaintiff.  The  defendants  plead  that  the 
acts  complained  of  were  done  in  exercise  of  the  ^wers 
given  to  them  by  The  Metropolis  Local  Management 
Act,  18  &  19  VicU  c.  120. 

The  facts  were,  that  before  1852  the  houses  in  the 
district  were  few,  and  the  sewage  from  them  passed  into 
open  watercourses,  which  joined  these  streams  but  did 
not  foul  the  water  to  an  appreciable  extent.  If  sewage 
there  was,  it  probably  soaked  away.  After  1852  The 
Crystal  Palace  increased  the  quantity  of  sewage,  and  it 
passed  in  the  same  watercourses  and  fouled  the  water  of 
the  streams  to  an  appreciable  but  not  a  serious  extent. 
Between  1852  and  1859  the  houses  increased,  and  the 
watercourses  became  a  serious  nuisance  from  the  accu- 
mulation of  filth  therein.  The  defendants,  both  to  put 
an  end  to  this  nuisance,  and  also  to  provide  efficient 
drainage  for  the  whole  district,  and  for  TheAnerly  Build  ^ 
ing  Society's  houses,  caused  a  number  of  underground 
sewers  to  be  made,  and  arranged  so  that  the  outfall  for 
the  sewage  of  the  whole  district  should  be  at  the  same 
place  where  the  old  watercourses  came. 

This  new  system  of  sewers  has  prevented  the  accumu- 
lation of  filth  in  the  open  watercourses,  but  the  quantity 
of  filth  carried  into  the  streams  is  greatly  in  excess  of 
what  had  reached  it  before  the  new  sewers  were  con- 
structed, and  has  rendered  those  streams  foul,  stinking, 
and  wholly  unfit  for  cattle  or  domestic  use.  The  outfall 
of  the  watercourses  is  at  the  boundary  of  the  defendants' 
district,  the  fouling  of  the  streams  takes  place  out  of 
the  district  The  defendants,  in  covering  the  water- 
courses, acted  in  pursuance  of  the  powers  given  by  sect. 
86,  and  if  any  damage  arose  from  such  covering,  it 
would  be  the  subject  of  compensation  under  that  section. 
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But  the  question  arises  in  respect  of  the  deposition,  in 
the  plaintiff's  streams,  of  a  large  quantity  of  sewage 
brought  there  by  the  new  system  of  sewers  for  the 
district  made  by  the  defendants,  as  to  which  it  is 
admitted  that  an  action  lies  unless  the  defendants  were 
empowered  by  their  Act  to  make  that  deposit.  Then 
does  the  Act  give  that  power  ?  Sect.  86,  empowering  the 
defendants  to  cover  open  watercourses  that  are  a  nuisance, 
gives  no  power  to  use  the  land  or  water  of  other  persons 
for  the  purpose  of  receiving  sewage,  except  by  agreement. 
It  is  clear  from  the  facts  stated  that  no  prescriptive 
right  of  fouling  the  water  by  twenty  years  usage  had 
been  gained  by  any  one ;  the  defendants  therefore  had 
no  right  of  outfall  for  the  sewage  they  collected  into 
the  plaintiff's  streams  unless  the  Act  created  it,  and  I 
can  find  no  such  right  given  either  by  this  or  any  other 
sections  of  the  Act. 

Sect  86,  after  requiring  drains  to  be  covered  so  that 
nuisances  should  be  removed,  goes  on  to  provide,  that 
where  any  work  by  any  District  Board  done  or  required 
to  be  done,  in  pursuance  of  the  provisions  of  this  Act, 
prejudicially  affects  any  right  to  the  use  of  water  full 
compensation  shall  be  made  in  the  manner  thereinafter 
provided,  or  the  Board  may  contract  for  the  purchase  of 
such  right  in  the  manner  provided  for  other  purchases  of 
rights.  If  the  defendants  had  done  no  more  than  cover- 
ing the  open  watercourses,  and  so  removing  the  existing 
nuisance,  they  would  have  acted  in  pursuance  of  the 
powers  given  by  sect.  86,  and  the  remedy  for  the  plain- 
tiff would  have  been  compensation  merely ;  but  as  they 
have  nuide  a  new  system  of  sewers,  and  thereby  col- 
lected a  much  larger  quantity  of  sewage  than  reached 
the  plaintiff's  streams  before,  and  caused  that  quantity 
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to  fall  into  those  streams,  they  have  exceeded  their 
powers  and  are  liable  to  an  action.      The  other  sections 
of  the  Act  are  framed  in  accordance  with  this  construc- 
tion.    Sect.  69  gives  the  general  power  over  the  sewers 
in  the  district.     Thereby  the  District  Board  are  required 
to  repair  and  maintain  the  sewers  vested  in  them,  and 
to  cause  such  alterations  of  sewers  to  be  made  as  may 
be  necessary  for  effectually  draining  their  district,  and 
it  is  made  lawful  for  the  District  Board  to  carry  any 
sewer  under  any  highway  or  imder  any  lands  whatsoever, 
making  compensation  for  any  damage  done  thereby  in 
the  manner  thereinafter  provided.      Sects.  150,    151, 
152,  provide  for  the  compensation  to  be  made   if  any 
land  or  any  right  or  easement  in  or  over  any  land  is 
taken.     Sect    150    enables   the    Metropolitan    Board 
and  every  District  Board  to  take  any  land  or  any  right 
or  easement  in  or  over  any  land  which  may  be  necessary 
for  the  formation  or  protection  of  any  works  which  they 
are  authorised  to  execute  under  the  Act.      Sect.  151 
enacts  that  the  provisions  in  the  Lands  Clauses  Con- 
solidation Act,  1845,  shall,  subject  to  the  provisions  in 
this  Act,  be  incorporated  therewith  for  the  purpose  of 
enabling  the   Metropolitan   Board  and  every  District 
Board  to  take  land  or  any  right  or  easement  in  or  over 
land;    and   sect.  152  provides  that  the  provisions    of 
The  Lands  Clauses  Consolidation  Act,  1845,  "  with  respect 
to  the  purchase  and  taking  of  lands  otherwise  than  by 
agreement,^  shall  not  be  incorporated  with  this  Act,  save 
for  the  purpose  of  enabling  the  Metropolitan  Board  to 
take  land,  or  any  right  or  easement  in  or  over  any  land. 
From  these  provisions  it  is  «lear  that  the  District  Board 
cannot  take  land  or  any  right  or  easement  in  or  over 
land  by  compulsion,  they  can  take  only  by  agreement; 
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thus^  they  could  not  acquire  the  easement  of  depositing 
sewage  in  the  plaintiff's  streams  unless  by  agreement  with 
him  as  proprietor  of  the  streams. 

I  am  confirmed  in  this  construction  of  the  Act 
by  considering  the  other  sections  to  which  Mr.  Lush 
referred  ns:  sections  containing  provisions  for  vesting 
trunk  sewers  in  the  Metropolitan  Board,  with  proper 
out&lls,  and  enabling  District  Boards  to  connect  branch 
sewers  with  these  trunk  sewers,  and  also  provisions 
enabling  any  District  Board  to  give  up  to  the  Metropo- 
litan Board  the  branch  sewers  in  their  district,  if  they 
think  right,  and  the  Metropolitan  Board  has  powers 
both  in  and  beyond  their  district,  to  take  lands  both  by 
compulsion  and  by  agreement  so  as  to  dispose  of  the 
collections  of  sewage.  If  the  defendants  could  maintain 
the  right  they  have  claimed,  the  plaintiff  would  probably 
be  liable  at  his  own  expense  to  cover  his  streams  so  as 
to  prevent  a  nuisance,  in  other  words  to  be  at  the  expense 
of  making  a  sewer  to  carry  off  the  sewage  of  the  de- 
fendants' district.  Also,  if  the  defendants  can  maintain 
this  right,  they  would  permanently  deteriorate  the  value 
and  enjoyment  of  the  plaintiff's  property  for  residential 
and  agricultural  purposes,  and  would  in  effect  produce 
a  sale  by  compulsion  which  the  statute  has  expressly 
excluded.  The  power  to  purchase  streams  that  may  be 
fouled,  which  is  given  by  sect.  86,  is  subject  to  the 
provisions  with  respect  to  purchases  by  the  District 
Board  above  mentioned ;  that  is,  they  can  purchase  by 
agreement  only  and  not  by  compulsion,  when  damage 
has  been  caused  by  a  work  done  in  exercise  of  the  powers 
given  by  the  Act. 

For  these  reasons,  I  am  of  opinion  that  the  defend- 
ants, in  doing  the  act  complained  of,  were  not  acting  in 
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pursuance  of  the  powers  given  by  the  statute.  Therefore 
the  plaintifi*  has  a  right  of  action^  and  is  not  restricted 
to  a  right  of  compensation. 

In  this  judgment^  I  consider  the  point  relied  on  in 
the  Court  below,  viz.,  that  the  damage  was  done  to  the 
plaintiff  out  of  the  district  of  the  defendants^  to  be  im- 
material. The  ground  of  my  judgment  is  on  the  point 
on  which  Mr.  Lush  relied  as  above  explained,  and  which 
does  not  appear  to  have  been  pressed  on  the  attention  of 
the  CoTirt  below;  in  respect  of  that  point  the  place  of 
the  damage  makes  no  difference. 

Judgment  reversed.] 


MEMORANDA. 

In  this  Vacation, 

David  Deady  Keane^  Esq.,  of  the  Middle  Temple^ 
John  James  Johnson^  Esq.,  of  the  Middle  Temple,  and 
William  Fields  Esq.,  of  the  Inner  Temple,  were  appointed 
of  Her  Majesty's  Counsel  learned  in  the  law. 

John  Humffreys  Parry ^  Serjeant  at  law,  received  a 
patent  of  precedence  next  after  Serjeant  BaUantine. 

John  Simmiy  Esq.,  of  the  Middle  Temple^  was  advanced 
to  the  d^ree  of  the  coif,  and  gave  rings  with  the  motto 
"  In  concilio  justorum.*' 

Alexander  Pulling,  Esq.,  of  the  Inner  Temple,  was 
advanced  to  the  degree  of  the  coif,  and  gave  rings  with 
the  motto  "  Jura  servare.^' 

Henry  Tindal  Atkinson,  Esq.,  of  the  Middle  Temple, 
was  advanced  to  the  degree  of  the  coif,  and  gave  rings 
with  the  motto  '^  Vincit  qui  patitur.^' 
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The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 


COCKBURN  C.  J. 

Blackburn  J. 


Mellor  J. 
Shee  J. 


RiCKET  against  The   Metropolitan   Railway 
Company. 

The  plaintiff  was  lessee  of  a  pubKc  house,  situate  in  Crav)ford  Pas- 

Mge:  between  Crawford  Passage  and  Coppice  Row  was  a  public  foot- 

wajr  opposite  the  public  house  and  facing  Bowling  Green  Lane  across 

Ccppice  Row.    The  defendant**  *  railway  Company,  in  the  exercise  of 

powers  under  their  Acts,  formed  a  tunnel  under  Coppice  Row,  being 

hart  of  the  railway  which  they  were  authorised  to  make,  and  put  up  » 

to^ding  ^'^  ^^^  «Je  of  Copp^  ^<^*  and  placed  steps  to  enable  the 

dR^7\I^2^ijgew  to  pass  up   on  one  side  and  down  the  other  side  of  * 

loot  P^°\^p  the  hoarding ;    and  after  twenty  months  restored  the  hi|^h- 

^^4^-^twa^s  and  passages  to  their  original  state.     Upon  an  inquiry 

ifB,  ^'ury  summoned  under  The  Lands  Clauses  Consolidation  Act, 

d>/^  ^  5L  0  rict,  c.  18.  s.  66.,  the  plaintiff  gave  evidence  th 

%    8   ^^r    Coppice  Row  was  obstructed  in  front  of  Rouli 
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y^  ^\f,0  footway  the  number  of  passengers  passing  to  and  fro  along 
'^ii  ^f^OJ^saqc  diminished,  the  custom  to  and  trade  of  the  V^^^'^ 
j^lf'^    "^  azi^  did  "'^»  n.prain  imorove  after  the  )mAr>1i*r.ry  was  removeo» 


e  aimmisuciA*  "AC  cucbuiu  wj  ana  iraae  01  wio  t^"^--- 
did  not  again  improve  after  the  Iioarding  was  removed, 
neighbourhood  having  been  entirely  altered  by  the 
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railway  yroAa.  The  jury  found  that  there  was  no  damage  done  to  the 
.  fltructare  of  the  house  or  premises  of  the  plaintiff,  but  that  with  respect  to 
the  claim  for  loss  of  profits  he  had  sustained  damages,  which  they  assessed. 
In  an  action  to  recover  that  amount,  held,  per  Erie  C.  J.,  Pouock  C.  B., 
ChanneU  and  Pigott  BE.,  reyersing  the  judgment  of  the  Queen's  Bench 
consisting  of  Cockhum  C.  J.,  Blackburn^  Mdlor  and  Shee  J  J. ;  Byles  and 
Keating  JJ.  diss. ;  that  the  loss  of  custom  occasioned  to  the  plaintiff  by 
the  railway  works  was  not  an  injurious  affecting  of  his  house  within 
sect  C8,  and  therefore  he  was  not  entitled  to  compensation. 

TN  Michaelmas  Term,  1862,  Hawkins  obtained  a  rule, 
at  the  instance  of  TTie  Metropolitan  Railway  Com" 
panj/y  calling  upon  the  plaintiflf  to  shew  cause  why  a  writ 
of  certiorari  should  not  issue  to  remove  an  inquisition, 
and  the  verdict  and  judgment  thereon,  upon  a  claim  for 
compensation  by  him  against  the  Company ;  and  in  the 
meantime  proceedings  were  stayed.  In  the  same  Term 
by  consent  it  was  ordered  that  the  facts  should  be  stated 
in  a  special  case,  and  the  rule  be  enlarged.  Afterwards 
the  plaintiff  issued  a  writ  of  summons  for  recovering 
the  sum  of  LOO/.,  the  amount  of  compensation  assessed 
by  the  jury;  and,  under  The  Common  Law  Proce- 
dure Act,  ]  852,  the  following  case  was  stated  without 
pleadings. 

The  Metropolitan  Railway  Company  is  the  Company 
mentioned  in  their  special  Acts,  17  &  18  Vict  c.  ccxxi.. 
The  Metropolitan  Railway  Act,  1854;  18  &  19  Vtct 
c,  cii..  The  Metropolitan  Railway  (Deviation)  Act, 
1855;  and  19  &  20  Vict.  c.  xix..  The  Metropolitan 
Railway  {Great  Northern  Branch  and  Amendment) 
Act,  1856 ;  and  those  Acts  incorporated  The  Companies 
Clauses,  The  Lands  Clauses  and  The  Railway  Clauses 
Consolidation  Acts,  1845,  8  &  9  J^ct.  cc.  16,  18,  20. 

The  plaintiff  is  the  lessee  of  a  public  house  called  The 
Pickled  Egg,  situate  in  Crawford  Passage,  in  the  parish 
of  St,  James,  Clerkenwell,  in  the  county  of  Middlesex,  for 
the  residue  of  a  term  of  twenty-one  years,  commencing 
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on  the  25th  March,  1857,  and  during  the  time  after 
mentioned  occupied  as  such  lessee  the  public  house,  and 
carried  on  therein  the  business  of  a  licensed  victualler. 

A  plan  which  accompanied  and  formed  part  of  the 
case  shewed  and  described  the  public  house  and  the 
streets  and  passages  in  its  immediate  neighbourhood  by 
their  respective  names,  such  streets  and  passages  being 
all  public  highways  and  thoroughfares. 

The  Company,  in  the  due  exercise  of  their  powers 
under  the  above  Acts,  formed.a  tunnel  under  Coppice 
Row,  being  part  of  the  railway  which  they  were  by  those 
Acts  authorised  to  make.  In  the  course  and  for  the 
purpose  of  constructing  the  tunnel  and  such  exercise  of 
their  powers  they  necessarily  and  unavoidably  caused  a 
temporary  obstruction  of  parts  of  the  carriage  road 
in  Coppice  Row,  and  placed  a  hoarding  on  each  side 
of  such  parts  of  the  carriage  road.  One  of  the  parts 
so  obstructed  faces  Bawling  Green  Lane  towards  the 
north  and  the  covered  passage  or  public  footway  after 
mentioned  towards  the  south.  The  footway  in  Coppice 
Row  was  not  thereby  obstructed.  The  Company  con- 
structed a  bridge,  by  which  foot  passengers  could  cross 
over  Coppice  Row  from  one  footpath  to  the  other. 
The  obstructions  were  continued  for  such  time  only 
as  was  necessary  to  enable  the  Company  to  construct 
their  tunnel,  that  is  to  say,  about  twenty  months,  and 
the  obstructions  were  then  removed  by  the  Company, 
and  the  streets,  highways,  footways,  and  passages, 
restored  to  their  former  state. 

The  plaintiflPs  public  house  abuts  on  Crawford 
Passage,  but  does  not  adjoin  nor  has  it  any  connection 
with  Cojpice  Row,  other  than  by  means  of  the  above 
mentioned  streets  and  public  footways,  and  it  is  87  feet 
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distant  from  the  nearest  point  in  Coppice  Row  through 
the  public  footway  opposite  the  public  house,  whidi  is 
only  a  passage  for  persons  on  foot,  and  is  76  feet  long 
and  5  feet  wide,  inclosed  by  walls  on  the  east  and  west, 
and  covered  over  by  part  of  the  first  floor  of  Ckrkenwell 
fVorkhause^  and  faces  Bowling  Green  Lane. 

After  the  highways,  streets,  footways,  and  passages 
had  been  so  restored,  the  plaintiff  claimed  compensation 
from  the  Company  by  a  notice  in  writing,  stating  that 
his  public  house  had  been  injuriously  affected  by  the 
execution  of  the  works  of  the  railway ;  but  the  Company 
disputed  their  liability  to  make  such  compensation,  and 
they  issued  their  warrant,  and  on  the  6th  of  October, 
1862,  the  question  was  tried  by  a  jury  before  the  under- 
sheriff  of  Middlesex,  by  virtue  of  The  Lands  Clauses  and 
The  Railway  Clauses  Consolidation  Acts,  1845. 

At  the  inquiry  the  plaintiff  adduced  evidence  to  shew 
that  the  structure  of  the  public  house  was  injuriously 
affected  by  the  execution  of  the  works  of  the  Company, 
and  also  to  shew  that  the  public  house  was  deteriorated 
in  value,  and  his  occupation  thereof  made  less  profitable 
than  theretofore  by  reason  of  the  obstructions.  It  was 
shewn  that  long  before  and  up  to  the  time  of  the  hoard- 
ing being  erected,  foot  passengers  came  to  his  house 
from  Hoxton,  hlington,  the  City  Road,  Goswell  Street,  and 
a  variety  of  places  north  and  east  of  Coppice  Row  from 
Bowling  Green  Lane,  across  Coppice  Row^  into  and  down 
the  covered  footway  or  passage,  and  persons  passed  and 
repassed  towards  and  from  Holbom  and  places  beyond, 
and  that  there  was  no  nearer  way  from  Hoxton  to  The 
Pickled  Egg,  and  that  the  principal  part  of  the  trade 
of  the  public  house  was  derived  from  customers  attracted 
to  the  public  house  by  a  skittle  ground  attached  thereto^ 
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and  coming  through  the  thoroughfare  from  Bowling 
Green  Lane  and  passing  his  house.  That  immediately 
after  Coppice  Row  was  obstructed  in  front  of  Bowling 
Green  Lane  and  the  covered  footway  or  passage^  the 
number  of  foot  passengers  coming  towards  the  public 
house  was  greatly  diminished,  and  the  custom  to  and 
the  trade  of  the  public  house  greatly  fell  ofT,  and  did 
not  again  improve  whilst  the  hoarding  continued  in 
Coppice  Bow,  or  after  it  had  been  removed  and  the 
thorough&re  restored,  the  traffic  of  the  neighbourhood 
having  been  entirely  altered  by  the  railway  works. 

The  undersheriff  left  to  the  jury  two  questions: 
First  Whether  the  structure  of  the  house  and  premises 
or  any  part  thereof  had  been  injured  or  injuriously 
affected  by  the  railway  works,  or  by  the  execution 
of  any  of  their  works;  and  Secondly.  With  respect 
to  a  claim  for  loss  of  profits,  whether,  by  reason  of 
the  obstruction  of  the  carriage  way  of  Coppice  Bow, 
the  plaintiff  had  sustained  any  particular  damage  or 
injury. 

The  jury  found  that  there  was  no  damage  done  to  the 
structure  of  the  house  or  premises,  but  that  the  plaintiff 
bad  sustained  damage  in  respect  of  his  other  claims, 
and  they  assessed  the  amount  thereof  at  100/. 

The  question  for  the  opinion  of  the  Court  was,  Whether 
the  loss  of  customers  by  the  plaintiff  in  his  trade,  under 
the  above  circumstances,  was  such  damage  as  entitled 
him  to  recover  compensation  from  the  Company? 
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Keane,  for  the  plaintiff. — The  loss  of  customers  by  the 
plaintiff  in  his  trade,  caused  by  the  obstruction  of  the 
footway,  is  such  an  injurious  affecting  of  his  house  as 
entitles  Iiim  to  compensation  under  The  Lands  Clauses 
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Consolidation  Act,  1845,  8  &  9  Vict.  c.  18.  s.  68. ;  Senior 
V.  The  Metropolitan  Railway  Company  (a),  founded  on 
Chamberlain  v.  The  West  End  of  London  and  Crystal 
Palace  Railway  Company  (6) ;  and  the  damage  here  is 
not  80  remote  as  in  Senior  v.  The  Metropolitan  Railway 
Company,  [Cochburn  C.  J.  In  that  case  one  of  the 
thoroughfares  leading  to  the  plaintiff's  house  was  for  a 
considerable  time  stopped  up.  We  must  see  that  the 
falling  off  of  the  custom  was  the  necessary  consequence 
of  the  acts  of  the  defendants,  and  not  merely  from  the 
amenity  of  the  access  to  the  plaintiff's  house  being  less. 
Blackburn  J.  The  undersheriff  left  to  the  jury  the 
question,  whether  by  reason  of  the  obstruction  of  the 
carriage  way  the  plaintiff  had  sustained  any  particular 
damage  or  injury  ?] 


Rochfort  Clarke  {Hawkins  with  him),  for  the  defend- 
ants.— Under  the  words  "  injuriously  affected^*  in  sect, 
68  of  The  Lands  Clauses  Consolidation  Act,  1845,  com- 
pensation for  loss  of  custom  arising  from  diversion  of 
traffic  is  not  recoverable  unless  there  has  been  damagje 
to  land  or  to  an  hereditament  equivalent  to  land.  In 
Chamberlain  v.  The  West  End  of  London  and  Crystal 
Palace  Railway  Company  (b\  there  was  actual  injury 
to  the  premises  of  the  plaintiff:  as  also  in  Moore 
v.  The  Great  Southern  and  Western  Railway  Com- 
pany {c)  and  Rey.  v.  The  Eastern  Counties  Railway 
Company  (d).  [He  referred  to  The  Caledonian  Railway 
Company  v.   Oyilvy,  per  Lord   Cranworth  (e).]      Here 


(a)  2H.^C.  258. 

(b)  2B.4-S.G05;  affirmed  in  error,  Id.  017. 

{c)  10  Irish  Com.  Law  Hep.  46.     .  {d)  2  Q.  B.  437. 

(e)  2  Macq.  220.  235. 
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was  diversion  only  of  a  highway ;  the  case  states  that 
the  footway  in  Coppice  Row  was  not  obstructed.  [^Cock* 
bum  C.  J.  We  must  take  the  jury  to  have  found  facts 
which  would  warrant  their  finding  for  the  plaintiff  under 
sect.  68,  namely,  obstruction  of  the  footway  and  injury 
arising  therefrom  to  the  plaintiff,  and  according  to  the 
decided  cases  those  facts  entitle  him  to  compensation.] 
The  question  is  whether  the  facts  warranted  the  finding 
of  the  jury.  [Cockbum  C.  J.  Then  the  verdict  of  the 
jury  ought  not  to  have  been  introduced  into  the  case ; 
and  we  ought  to  have  been  left  to  draw  inferences  of 
fact] 
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CocKBURN  C.  J.  The  finding  of  the  jury  brings  the 
case  within  the  principle  of  Senior  v.  The  Metropolitan 
Railway  Company  (a),  and  Chamberlain  v.  The  West  End 
of  London  and  Crystal  Palace  Railway  Company  {b). 

Blackburn  J.  There  being  an  obstruction  of  the 
footway,  if  damage  arose  to  the  plaintiff  from  that  an 
action  would  lie  and  the  plaintiff  would  be  entitled  to 
compensation.  If  there  were  no  obstruction,  but  merely 
a  diversion  of  the  footway  which  deterred  persons  from 
passing  along  it,  as  at  present  advised  I  think  it  would 
not  be  actionable,  and  the  plaintiff  would  not  be  entitled 
to  compensation. 

Mellor  and  Shee  J  J.  concurred. 

Judgment  for  the  plaintiff. 


(a)  2  H.  i'  C.  258. 

(6)  2  B.  4'  S.  605 ;  affirmed  in  error,  Id,  617. 
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IN  THE  EXCHEQUER  CHAMBER. 

J^^i^'  3idi      RACKET  against  The  Metropolitan  Railway 
Company. 

For  head  note,  s^  ante,  p.  149. 

nnHE  defendants  brought  error  upon  the  above  judg- 
ment. 
The  case  was  argued^  in  Michaelmas  Vacation,  1864, 
November  28th,  by 

Hawkins  {Rochfort  Clarke  with  him),  for  the  defend- 
ants, and  Keane  for  the  plaintiff. 

Hawkins,  in  addition  to  the  grounds  upon  which  the 
Court  reversed  the  judgment  of  the  Court  below,  contended 
that  the  damage  was  too  remote,  and  that,  the  obstruction 
being  temporary  only  and  while  lawful  works  were  in 
the  course  of  construction,  was  not  a  ground  for  com- 
pensation. 

Keane,  in  addition  to  the  cases  mentioned  in  the 
judgments  of  the  Judges  reversing  the  decision  of  the 
Court  below,  cited  Rose  v.  Groves  (a),  The  London  and 
North  Western  Railway  Company  v.  Smith  (i),  The  East 
and  West  India  Docks  ^c.  Company  v.  Gattke  (c),  the 
judgment  of  Pollock  C.  B.  in  Bamford  v.  Tumley,  in 
error  {d). 

Cur.  adv.  vult. 

(a)  6  M.  4-  G.  613.  (b)  1  Mac.  4-  G.  216. 

(r)  3  Mac.  4-  G.  155.  (d)  3  B.  4-  S.  66. 79. 
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Erle  C.  J.  delivered  the  following  judgment,  in  which 
Pollock  C.  B.,  Channsll  and  Pioott  BB,  concurred. 

In  this  case  the  facts  were  these.  The  plaintiff  was 
lessee  of  a  public  house,  situate  in  Crawford  Pauage. 
Along  Crawford  Passage,  across  Coppice  Row,  was  a 
public  footway.  The  defendants,  for  the  purpose  of  their 
works,  placed  a  hoarding  in  Coppice  Row,  and  placed 
steps  to  enable  the  foot  passengers  to  pass  up  on  one 
side  and  down  the  other  side  of  a  bridge  over  the 
hoarding,  and  did  all  this  in  accordance  with  their  duty 
under  their  statutes,  and  after  twenty  months  restored 
the  premises  to  their  original  state.  After  this  bridge 
had  been  so  erected  the  number  of  passengers  passing  to 
and  firo  along  Crauford  Passage  diminished  :  the  refiresh- 
ment  sold  by  the  plaintiff  was  diminished  in  proportion^ 
and  the  jury  must  be  taken  to  have  found  that  the  bridge 
and  steps  formed  the  motive  which  turned  the  passengers 
to  another  direction  and  prevented  the  sale  of  refresh- 
ment which  would  otherwise  have  been  bought  by  them, 
and  so  caused  the  loss  of  profit 

These  being  the  &cts,  the  question  is  raised  whether 
the  plaintiff  is  shewn  to  be  entitled  to  compensation  in 
respect  of  land  or  any  interest  therein  which  has  been 
injuriously  affected  by  the  execution  of  the  defendants' 
works.  The  plaintiff  contended  that  a  house  was  injuri- 
ously affected  within  the  statute  by  that  which  caused  a 
loss  in  the  trade  carried  on  in  the  house ;  and  he  further 
argued  that  a  damage  to  the  goodwill  of  the  trade  car- 
ried on  in  this  house  ought  to  be  held  to  be  an  injurious 
affection  of  the  house  within  the  statute,  because,  if  the 
house  had  been  taken  by  the  defendants  under  the 
statutes,  the  goodwill  of  the  trade  carried  on  in  it  at  the 
time  would  have  been  a  subject  for  compensation  accord- 
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ing  to  usual  practice ;  and  he  cited  Chamberlain  v.  The 
West  End  of  London  and  Crystal  Palace  Raihoay  Com-- 
pany  [a)  and  two  cases  founded  thereon,  namely,  Senior 
V.  The  Metropolitan  Railway  Company  (i),  Cameron  v. 
The  Charing  Cross  Railway  Company  (c). 

For  the  defendant  it  was  contended,  first,  that  upon 
these  facts,  if  there  had  been  no  statute  for  the  defend- 
ants, the  plaintiff  would  have  had  no  cause  of  action 
ligainst  them  for  special  damage  caused  by  the  obstruc- 
tion of  a  highway,  and  if  there  would  have  been  no'cauBC 
of  action  there  was  not  a  right  to  compensation.  And, 
secondly,  that  even  if  upon  these  facts  an  action  could 
have  been  maintained  for  such  special  damage  if  there 
had  been  no  statute,  still  the  plaintiff  is  not  entitled  to 
compensation  because  the  special  damage  is  to  his  per- 
sonal interest  in  his  stock  in  trade  and  not  to  his  estate 
in  land,  no  compensation  being  given  unless  land  or  an 
interest  therein  has  been  injuriously  affected. 

As  to  the  first  point,  viz.,  that  upon  these  facts,  if 
there  had  been  no  statute  for  the  defendants,  the  plaintiff 
would  have  had  no  cause  of  action  against  them  for 
special  damage  caused  by  the  obstruction  of  a  highway, 
we  assume  it  to  be  clear  that  there  is  no  title  to  compen- 
sation under  the  statutes  for  an  obstruction  of  a  highway 
unless  without  the  statutes  an  action  would  have  lain 
for  the  obstruction  and  the  special  damage,  according  to 
Re  Penny  and  The  South  Eastern  Railway  Company  (rf). 
We  assume  further  that  although  the  action  would  lie, 
it  does  not  follow  that  there  would  be  title  to  com- 
pensation, because  the  action  would  lie  for  a  special 
damage  to  a  personal  interest,  but  no  compensation  is 

(a)  2B.j^8.e05;  affirmed  in  error,  Id.  617. 

(b)  2H.fa  268.  (c)  16  a  B.  N,  &  430. 

(d)  7  E.  4'  B.  660. 
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given  under  the  statute  unless  land  has  been  injuriously 
affected.  See  Lord  Cranwortli's  judgment  in  The  Cale- 
donian Railway  Company  v.  Ogihy  (a). 

Then,  first,  do  these  facts  shew  that  an  action  would 
have  lain?    The  action  lies  where  the  exercise  of  the 
right  of  way  by  or  on  behalf  of  the  plaintiff  has  been 
obstructed,  and  a  greater  damage  has  been  caused  to  him 
thereby  than  is  caused  to  the  Queen's  subjects  in  general 
by  obstructing  them  in  the  exercise  of  their  right.  This 
position  is  not  disputed,  but  the  following  cases  exemplify 
its  application.     In  Iveson  v.  Moore  (b)  the  plaintiff  was 
prevented  by  the  defendant's  obstruction  of  the  high- 
way from  using  the  way  for  carting  coals  from  his 
colliery,  which  coals  were  deteriorated  by  the  delay :  in 
this  case  the  law  on  actions  for  obstruction  of  highways 
is  well  discussed.  In  Maynellv.  Saltmarsh  (c)  the  plaintiff 
was    prevented   by  the    defendant's  obstruction  from 
carrying  his  corn,  and  so  the  com  became  damaged  by 
rain.     In  Hart  v.  Basset  {d)  the  plaintiff,  a  farmer  of 
tithes,  was  prevented  by  the  defendant's  obstruction  from 
carrying  them  home ;  and  several  grounds  of  special 
damage  are  suggested  by  Lord  Holt  in  Iveson  v.  Moore  (e). 
In  Fineux  v.  Hovenden  (f)  the  special  damage  mentioned 
as  an  example  is  damage  caused  directly  by  the  obstruct 
tion  of  the  plaintiff  in  the  use  of  the  way.   In  Greasly  v. 
Codling  {g)  the  plaintiff  was  prevented  by  the  defendant's 
obstruction  from  carrying  his  coals.     In  Paine  v.  Par- 
trick  (A)  the  plaintiff's  damage  was  not  actionable,  and 
the  example  of  actionable  damage  is  put  thus,  p.  194,  '<  a 


(a)  2Macq,  229.  235. 
(e)  IKeb.SiT. 
(#)  1  Ld,  Raym.  494—5. 
(y)  2  Bing.  263. 


{h)  1  Ld,  Raym.  486. 
(d)  T.  Jones,  166. 
(f)  2  Cro,  El.  664. 
(A)  Carth.  191. 
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particular  damage  to  maintain  this  action  ought  to  be 
direct^  and  not  consequential ;  as  for  instance ;  the  loss  of 
his  horse^  or  by  some  corporal  hurt^  in  falling  into  a  trench 
in  the  highway.''  In  Chichester  v.  Letlibridge  (a)  the 
obstruction  was  held  actionable  because  the  plaintiff  was 
personally  opposed  by  the  defendant  in  an  attempt  to 
abate  the  obstruction  and  use  the  way.  In  Rose  y. 
Miles  (6)  the  plaintiff  was  obstructed  in  his  use  of  the 
navigable  water^  and  was  damaged  by  being  obliged  to 
unload  his  barge  and  carry  the  goods  overland.  In  all 
these  cases  the  plaintiff  was  exercising  his  right  of  way 
and  the  defendant  obstructed  that  exercise  and  caused 
particular  damage  thereby  directly  and  immediately  to 
the  plaintiff. 

Here  there  has  been  no  obstruction  to  the  exercise  of 
the  right  of  way  by  or  on  behalf  of  the  plaintiff;  neither 
he  himself,  nor  any  one  standing  in  a  legal  relation  to 
him,  such  as  servant,  agent,  tenant,  or  any  other  l^al 
relation  which  gives  to  the  plaintiff  a  legal  interest  in 
their  use  of  the  way  has  been  obstructed.  But  some 
unknown  travellers  having  a  free  option  to  pass  from 
north  to  south,  either  by  Crawford  Passage  or  any  other 
pass,  have  chosen  some  other  pass  because  they  did  not 
like  the  steps  at  Coppice  Bow ;  the  plaintiff  has  no  cause 
of  action  against  the  defendants  by  reason  of  any  ob« 
struction  direct  to  himself;  the  travellers  who  have 
chosen  to  turn  out  of  their  path  to  avoid  the  steps  have 
no  cause  of  action  against  the  defendants  in  respect 
of  the  obstruction ;  and  it  seems  unreasonable  that  an 
obstruction  which  created  no  cause  of  action,  either  for 
the  plaintiff  or  for  the  travellers  separately,  should,  by 
indirect  consequence,  become  a  cause  of  action  to  the 

(a)  Willes,  71.  {b)  ^M,^S.  101. 
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plaintiff,  because  the  travellers  exercised  their  choice  as 
to  their  path  and  as  to  their  refireshment,  a  choice  in 
which  the  plaintiff  had  no  manner  of  legal  right. 

The  plaintiff  relied  on  JVUhes  v.  The  Hungetford 
Market  Company  {a)  as  an  authority  in  his  favour.  The 
case  was  argued^  and  the  judgment  is  on  the  point  that  the 
action  lay  for  the  loss  of  custom  to  a  shop  caused  by  the 
obstruction  of  a  highway  at  some  distance  therefrom.  It 
must  however  be  observed  that  the  case  is  peculiar ;  the 
obstruction  complained  of  in  the  declaration  was  lawful 
by  the  special  statute  of  the  defendants^  but  this  de- 
fence was  overruled,  because  a  substituted  way  had  not 
been  opened  bdbre  the  stoppage,  and  ultimately  the 
action  was  sustained  on  the  ground  that  there  had  been 
unreasonable  delay  in  removing  a  hoarding  which  was 
lawful  in  its  inception  but  was  continued  too  long,  in 
respect  of  which  it  is  not  clear  that  an  indictment  would 
lie,  and  although  the  damage  appears  to  be  indirect  and 
the  cases  above  cited  were  referred  to  leading  as  it  seems 
to  us  to  a  decision  in  the  defendants'  favour,  the  Court 
gave  judgment  for  the  plaintiff,  and  held  the  loss  of 
profit  to  be  the  direct,  natural  and  immediate  conse- 
quence of  the  obstruction. 

We  have  found  no  other  precedent  of  an  action 
having  been  maintained  on  an  obstruction  of  a  highway 
where  the  plaintiff  was  not  obstructed  in  the  exercise  of 
any  right  vested  in  him,  and  the  damage  was  not  a 
more  direct,  natural  and  immediate  consequence  of  the 
obstruction  than  appeared  in  Wilkes  v.  The  Hungerfard 
Market  Company.  If  the  same  question  was  raised  in 
an  action  now,  we  think  it  probable  that  the  action 
would  fail,  both  from  the  effect  of  the  cases  that  pre- 

(a)  2  Biiig  N,  C.  281. 
VOL.  V.  M  B.   &  S. 
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ceded  fFilkea  v.  TJie  Hunger/ore!  Market  Company  (a) 
and  also  from  the  reasoning  in  the  judgment  in  TTie 
Caledonian  Railway  Company  v,  Ogilvy  {b).  There  a  rail- 
way crossed  a  highway  on  a  level,  and  the  highway  was 
stopped  by  two  gates  for  trains  to  pass,  and  the  plaintiff 
lived  near  those  gates  and  suffered  frequent  inconve- 
nience, but  the  judgment  is  that  he  could  maintain  no 
action  for  this  inconvenience, — it  is  the  delay  common  to 
all  who  are  exercising  their  right  at  that  time;  and 
although  from  his  proximity  the  inconvenience  to  the 
plaintiff  is  frequently  repeated,  yet  it  is  always  the  same 
in  kind,  and  so  not  actionable  special  damage,  and, 
because  an  action  would  not  have  lain,  therefore  the 
plaintiff  had  no  right  to  compensation  from  the  railway 
Company;  and  Lord  Cranworth  adds  the  limitation 
above  suggested  that,  even  if  an  action  lay,  still  that 
compensation  would  not  be  due  unless  the  injury  was  to 
the  land. 

These  are  our  reasons  that  an  action  would  not  have 
lain,  and  so  the  claim  for  compensation  fails. 

But,  secondly,  even  if  the  action  would  lie  for  this 
obstruction,  whereby  the  plaintiff  was  damaged  in  his 
trade,  still  such  damage  did  not  accrue  to  the  plaintiff 
in  his  capacity  of  owner  of  an  estate  in  land,  and  the 
title  to  compensation  to  which  the  statute  relates  is  only 
in  respect  of  land,  or  an  interest  therein  which  has  been 
injuriously  affected.  Here  the  plaintiff  has  a  term  in 
the  house,  and  the  point  is  whether  the  house  is  shewn 
to  be  injuriously  affected,  because  the  profits  of  the 
plaintiff's  trade  carried  on  therein  are  diminished  by 
reason  of  the  obstruction.  The  trading  carried  on  in 
the  house  is.  entirely  distinct  from  the  estate  in  the 
(rt)  2  Bing.  N.  C.  281.  {h)  2  Macq,  229. 
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house^ — the  procuring  of  refreshment  and  the  sale  thereof, 
and  the  profit  thereon,  may  either  continue  or  cease 
without  affecting  the  plaintiff's  interest  in  the  house. 
If  his  licence  were  taken  away  the  business  would  cease, 
but  the  house  and  the  estate  therein  would  be  the  same  as 
before;  and  it  is  dear  that  an  estate  in  the  house  is  not 
essential  to  the  sale  of  refreshment,  as  many  kinds  are 
sold  in  the  street  by  persons  having  no  interest  in  the 
land  where  they  sell ;  the  statute  limited  the  liability  to 
compensation  in  respect  of  injuries  to  definite  rights  of 
a  permanent  nature,  that  is,  to  rights  in  land.  The 
public  has  a  valuable  interest  in  and  derives  much 
advantage  from  the  works  of  public  Companies;  the 
capital  invested  in  them  is,  therefore,  protected  within 
certain  limits,  and  we  are  to  see  that  those  limits  are 
not  exce^ed:  and,  in  support  of  this  view,  we  refer 
again  to  Lord  CranwortK^  words  in  The  Caledonian 
Railway  Company  v.  Ogilvy^  before  cited. 

As  to  the  argument  that  compensation  is  in  practice 
allowed  for  the  profits  of  the  trade  where  land  is  taken 
the  distinction  is  obvious,  the  Company  claiming  to  take 
land  by  compulsory  process  expels  the  owner  from  his 
property,  and  are  bound  to  compensate  him  for  all  the 
loss  caused  by  the  expulsion,  and  the  principle  of  com- 
pensation then  is  the  same  as  in  trespass  for  expulsion; 
and  so  it  has  been  decided  in  Re  Juhb  v.  The  Hull  Dock 
Company  {a).  There  a  brewery  had  been  taken  by  the 
defendants,  and  the  plaintiff  claimed  to  be  compensated 
for  the  loss  of  his  business  as  a  brewer,  and  the  Court 
held  that  he  was  so  entitled  expressly  on  the  ground 
that  the  premises  had  been  taken ;  and  distinguished 
that  case  from  Rex  v.  The  London  Dock  Company  (i), 

(a)  9  Q.  B.  443.  467.  (A)  o  A,  f  E.  163. 
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where  compensation  for  loss  of  custom  to  a  public  house 
was  held  to  have  been  properly  refused,  upon  the  ground 
that  in  the  latter  case  no  part  of  the  premises  of  the 
claimant  had  been  taken  or  touched  by  the  Company. 
But  the  present  claim  under  sect.  68  of  The  Lands 
Clauses  Consolidation  Act^  1845^  8  &  9  Vici.  c.  18.^  is 
made  in  respect  of  lands  injuriously  affected  where  no 
land  has  been  taken ;  and  if  it  were  held  that  a  claim 
could  be  sustained  for  eyery  loss  of  profit  which  a  jury 
could  attribute  to  an  obstruction  of  a  highway  by  a 
railway  Company  in  the  execution  of  their  works^  the 
liabilities  in  a  dense  population  would  be  innumerablei 
The  common  law  limited  the  remedy  for  obstructions  of 
public  rights  to  indictment^  unless  there  was  special 
damage^  to  prevent  innumerable  actions ;  and  the  same 
reason  applies  in  full  force  to  prevent  innumerable 
claims  on  account  of  an  alleged  loss  of  profit  caused  by 
obstructing  a  thoroughfare. 

We  consider  that  the  authorities  support  this  con- 
clusion^ notwithstanding  the  recent  cases  in  the  three 
Courts  to  the  contrary,  viz.,  Senior  v.  The  Metropolitan 
Railway  Company  (a)  in  the  Exchequer,  Cameron  v. 
The  Charing  Cross  Railway  Company  (b)  in  the  Common 
Pleas,  and  this  case  in  the  Court  below.  For  these 
cases  are  all  founded  on  the  supposed  effect  of  the  judg- 
ment in  the  Exchequer  Chamber  in  Chamberlain  v.  The 
West  End  of  London  and  Crystal  Palace  Railway  Com- 
pany  (c),  and  if  that  judgment  has  been  misunderstood 
these  cases,  so  far  as  they  are  founded  on  that  miscon- 
ception, are  to  be  corrected.  In  Chamberlain  v.  Th^ 
West  End  of  London  and  Crystal  Palace  Railway 
Company  the  damages  were  given  by  the  arbitrator  on 


{a)  2H,^  C.  268. 


(A)  16  C.  B.  N,  8,  430 


(r)  2B,4-S.  617. 
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account  of  the  damage  done  to  the  plaintiff^s  havse  by 
the  railway  works^  and  there  was  no  claim  and  there 
could  be  none  in  respect  of  loss  of  actual  profits  by  the 
obstruction,  because  the  houses  had  never  been  inha- 
bited, and  some  of  them  were  not  completed.  It  is 
true  that  the  arbitrator  gave  as  a  reason  for  the  damage 
that  the  number  of  passengers  along  the  houses  in 
question  had  been  diminished,  and  that  therefore  they 
were  less  fit  to  be  let  for  shops,  and  this  reason  is 
referred  to  in  the  judgment.  But  it  is  certain,  if  the 
case  is  examined,  that  the  houses  themselves  of  the 
then  plaintiff  were  found  to  be  injuriously  affected,  and 
for  that  injury  alone  the  compensation  was  awarded. 
The  same  principle  of  compensation  which  prevailed  in 
that  case  has  been  often  sustained,  and  is  totally -distinct 
firom  loss  of  profits  of  a  trade  by  an  obstruction  of  a 
thoroughfare. 

The  principle  is,  that  the  value  of  a  house  is  affected 
by  the  relation  of  its  situation  to  the  adjoining  highway, 
that  is,  by  the  convenience  of  the  private  rights  of  in- 
gress and  egress  from  the  one  to  the  other,  and  by  the 
circumstances  of  the  highway  itself  tending  to  make  it 
useful  and  agreeable  to  the  occupier  of  the  house.  If  a 
house  on  a  level  with  a  commodious,  beautiful,  well- 
frequented  street,  either  be  lifted  or  sunk  by  the  railway 
20  feet  above  or  below  the  level  of  that  street,  the  house 
would  be  injuriously  affected,  both  for  pleasure  and 
profit,  by  reason  of  the  change  in  the  access  to  and  from 
the  house,  or  if  a  house  fronting  to  a  street  of  that 
description  should  be  turned  round  so  as  to  front  to  a 
dark  back  alley,  the  house  would  be  injuriously  affected. 
The  site  of  the  house  would  be  altered  for  the  worse. 
In  these  cases  here  suggested  the  house  is  supposed  to 
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be  removed  to  make  the  meaning  more  dear ;  bnt  if, 
instead  of  lifting  or  sinking  the  house,  or  taming  its 
front  from  a  grand  street  to  a  bad  alley,  the  street  is 
lifted  or  sunk  or  changed  in  its  character,  the  relation 
of  the  house  to  its  highway  is  affected  precisely  to  the 
same  degree  as  it  would  be  by  altering  the  relative 
position  of  the  house  itself  in  respect  of  that  highway. 
Such  is  the  principle  of  Chamberlain  v.  The  West  End 
ofljmdon  and  Crystal  Palace  Railway  Company  (a) .  The 
frontage  had  been  to  a  wide  well-frequented  road  leading 
direct  to  and  from  important  towns ;  by  the  execution 
of  the  railway  works  it  was  made  to  front  to  a  dumb 
alley  sunk  below  the  level  of  the  substituted  thorough- 
fare over  a  railway  bridge,  along  which  the  stream  of 
passengers  would  be  compelled  to  flow.  Frontage  ^ves 
the  value  to  building  ground;  therefore  the  railway 
Company  took  away  valuable  frontage  and  substituted 
that  which  was  very  inferior,  and  therefore  it  was  held 
that  they  had  injuriously  affected  the  house,  both  in  its 
frontage  and  in  its  access  to  and  from  the  effective 
thoroughfare  of  the  locality. 

This  principle  has  been  acted  on  in  other  cases  where 
compensation  has  been  awarded  to  claimants  in  respect 
of  their  access  to  the  highway  being  damaged.  Thus, 
in  Reg,  v.  The  Eastern  Counties  Railway  Company  (6), 
the  compensation  was  held  to  be  due  to  the  claimant 
because  his  land  adjoined  the  road  which  had  been 
lowered  by  the  railway  Company,  so  that  his  private 
right  of  access  to  that  highway  had  been  injured.  To 
the  same  effect  are  the  Irish  cases :  Moore  v.  The  Great ' 
Southern    and    Western    Railway    Company  (c),    and 

{a)  2  J5.  #  5.  605;  afBrmed  in  error,  Id,  617. 

(6)  2  Q.  B.  347.  (c)  10  Irith  Com.  Law  E^,  4a 
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Toohey  v.  The  Great  Southern  and  Western  Railway 
Company  (a).  Upon  this  principle,  also,  the  case  of 
Baker  v.  Moore,  Hil,  8  W.  3.,  C.  B.,  cited  by  Gould  J. 
in  Iveson  v.  Moore  (b),  would  have  stood  if  the  plain- 
tiff had  succeeded;  there  the  defendant  built  a  wall 
obstructing  the  access  from  a  street  to  the  Thames, 
and  the  plaintiff  sued  for  damage  to  his  houses  in  the 
street  from  the  loss  of  that  access,  but  as  he  failed  to 
shew  that  he  had  the  houses  in  the  street,  he  failed  in 
his  action.  So,  also,  in  Bey,  v.  The  Great  Northern 
Railway  Company  (c),  a  ferry  belonging  by  prescription 
to  the  plaintiff's  land  was  taken  away  by  the  railway 
works,  and  compensation  was  granted  because  the  ferry 
and  the  access  thereto  were  a  private  right,  and  the  loss 
thereof  was  an  injury  to  the  land. 

We  do  not  think  it  useful  to  make  further  citations 
of  cases  where  compensation  was  granted,  and  to  point 
out  that  in  each  there  was  injury  to  an  estate  in  land. 
The  general  conclusion  which  we  draw  from  this  review 
is,  that  there  is  no  precedent  of  compensation  for  an 
injury  to  goodwill  or  for  a  loss  of  profit  in  the  business 
carried  on  upon  the  land  where  no  land  has  been  taken ; 
that  the  compensation  for  the  goodwill  of  business 
carried  on  upon  land  actually  taken  is  granted  expressly 
on  the  ground  that  the  occupier  is  expelled  therefrom, 
and  is  distinguished  thereby  from  a  claim  by  an  occupier 
from  whom  nothing  has  been  taken. 

So  far  the  authorities  for  the  negative  proposition  are 
clear,  viz.,  that  there  is  no  precedent  for  supporting 
such  a  claim  as  the  plaintiff  makes.  Then  Rex  v.  The 
London  Dock  Company  (d)  is  a  direct  aflSrmative  deci- 
sion on  the  very  point  now  in   question,  viz.,  that  a 
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claimant  is  not  entitled  to  compensation  for  loss  of  profit 
in  his  business  by  reason  of  the  obstruction  of  the  high- 
ways in  the  neighbourhood  of  his  house,  whereby  the 
passengers  who  would  have  come  and  purchased  refiresh- 
ment  but  for  the  obstruction  were  prevented  fix>m  so 
doing.  The  decision  is  that  there  was  no  injurious 
affection  of  an  interest  in  land  although  the  highways 
were  permanently  obstructed  without  substitution.  In 
that  case  fVilkes  v.  The  Hungerford  Market  Company  (a) 
was  distinguished  from  the  case  before  the  Courts  because 
fFilhes  maintained  an  action  for  the  damage  to  his  trade, 
and  an  action  is  not  confined  to  an  injurious  affection  of 
an  interest  in  land  but  will  lie  for  an  injury  to  the  person 
or  personal  property  caused  by  the  obstruction  of  a 
highway.  The  case  of  Rex  v.  The  London  Dock  Com- 
pany (Jb)  has  been  often  cited  in  all  the  Courts,  and 
uniformly  as  a  binding  decision  standing  on  sound 
grounds.  We  would  also  refer  again  to  The  Caledonian 
Railway  Company  v.  Oyilvy  {e),  for  a  judgment  on  the 
point  that  the  land  is  not  injuriously  affected  because  a 
highway  leading  towards  the  land  is  obstructed  and 
thereby  inconvenience  is  caused  to  the  owner  and  others 
resorting  to  the  land.  We  would  also  refer  to  Rex  v. 
The  Directors  of  the  Bristol  Dock  Company  (rf),  as  sup- 
porting the  principle  that  compensation  should  not  be 
given  for  a  damage  common  to  the  inhabitants  of  the 
neighbourhood  generally. 

These  are  the  affirmative  authorities  against  main- 
taining the  present  claim.  The  words  of  the  statute 
seem  to  U9  to  accord  with  these  authorities,  limiting  the 
right  to  compensation  to  an  injurious  affection  of  an 


(a)  2  Binff.  N,  C.  281. 
(t)  2  Macq.  229. 


(b)  h  A.  #•  E,  163. 
(d)  12  East,  429. 
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interest  in  land  oontradiatingoislied  firom  injuries  to 
the  person  or  personal  property,  and  expediency  seems 
strongly  on  the  side  of  the  view  we  take^  namely^  that 
Companies  making  works  which  the  Legislature  has 
sanctioned  on  accoimt  of  their  public  convenience  should 
be  relieved  within  certain  limits  from  liability  to  action 
as  well  as  to  indictment  in  respect  of  their  works. 

On  these  grounds,  even  if  there  were  no  statute  for  the 
defendants,  and  if  an  action  would  lie  for  a  loss  of  the 
profits  of  a  business,  still  no  compensation  is  due  for  such 
loss  of  profits  as  an  injurious  affection  of  an  interest  in 
land  because  such  loss  does  not  a£Fect  that  interest. 

The  result  is  that  the  judgment  should  be  reversed 
on  each  of  the  two  grounds  above  mentioned. 

Channell  B.  read  the  judgment  of  Keatino  J.,  in 
which  Bylss  J.  concurred. 

I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  should  be  affirmed. 

The  defendants,  in  the  execution  of  the  works  autho- 
rised by  their  Act,  interfered  with  certain  approaches  to 
the  public  house  of  the  plaintiff,  rendering  the  same  less 
convenient,  and  thereby  causing  such  a  diminution  in  the 
number  of  his  customers  as  to  cause  to  him  in  his  business 
as  a  licensed  victualler  damage,  which  the  jury  estimated 
at  100/. ;  and  the  question  is,  whether  such  loss  of  cus- 
tomers under  the  circumstances  stated  in  the  case  can 
form  the  subject  of  compensation  within  the  68th  section 
of  The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9 
net  c.  18.?  ' 

That  an  action  would  have  lain  against  the  defendants 
by  the  plaintiff  in  respect  of  the  injury  to  his  public  house 
by  the  withdrawal  of  the  customers  if  the  Company  had 
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not  been  protected  by  their  Act,  I  cannot  bring  myself 
to  doubt.  The  case  of  Hykes  v.  T/ie  Hungetford  Mar- 
het  Company  (a)  has  never  that  I  am  aware  of  been  at 
all  shaken,  and  appears  to  me  to  decide  the  point,  for 
there  is  no  real  difference  between  that  case  and  the 
present.  So  likewise  in  the  case  of  Senior  v.  The  Me- 
tropolitan  Railway  Company  (&),  which  is  almost  identi- 
cal in  its  facts  with  the  present,  the  Court  of  Exchequer 
unanimously  held  that  an  action  would  have  lain,  as 
they  decided  it  to  be  a  case  for  compensation.  See  also 
the  judgment  of  Wilks  J.  in  Cameron  v.  The  Charing 
Cross  Railway  Company  (c).  Indeed,  the  case  of  Cham- 
berlain V.  The  West  End  of  London  and  Crystal 
Palace  Company,  as  decided  in  the  Queen's  Bench  (rf)^ 
and  afiirmed  in  error  (e),  seems  to  conclude  the 
matter,  for  although  in  that  case  the  obstruction  was 
permanent,  yet  that  could  only  be  a  question  of  degree 
upon  the  point  whether  an  action  would  lie.  In  none 
of  these  cases  were  the  houses  themselves  injured,  but  in 
all  the  complaint  was  of  an  obstruction  interfering  with 
the  trade  carried  on,  or  which  might  be  carried  on 
therein,  and  so  causing  damage  by  injuriously  a£Pecting 
an  interest  in  the  land. 

If  then  the  injury  found  by  the  jury  to  have  been 
inflicted  upon  the  plaintifi*  in  this  case  by  the  acts 
of  the  defendants  was  injury  to  his  interest  in  or 
occupation  of  land,  for  which  an  action  might  have 
been  maintained  against  them  if  they  were  not  pro- 
tected by  their  Act,  then  all  the  authorities,  beginning  at 
least  as  far  back  as  Glover  v.  The  North  Staffordshire 

(a)  2  Bhig.  N.  C.  281.  {b)  2  H,  ^-  C.  258. 

(c)  10  C.  B.  N.  S.  430.  447.  (d)  2  B.  4'  S,  605. 

(f)  2  B.  #  S.  G17. 
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Hallway  Company  (a),  shew  that  the  case  Is  one  for  com- 
pensation :  indeed^  the  application  of  such  a  test  to  the 
constraction  of  the  statute  is  in  itself  so  just  and  reason- 
able, that  it  would  require  strong  authority  to  displace 
it  in  favour  of  another.  It  was  suggested  that  the 
observations  of  Lord  Cranworth  in  the  case  of  The  Cak- 
donian  Railway  Company  v.  Ogilvy  {b)  were  opposed  to 
this  view,  but  when  the  case  is  looked  at  it  will  be 
found  that  his  Lordship  was  referring  to  cases  of  perso* 
nal  inconvenience  and  injury  not  affecting  land  or  any 
interest  therein.  So  also  the  case  otRex  v.  The  London 
Dock  Company  (c),  was  decided  upon  the  ground  that 
the  injury  there  complained  of  was  not  such  an  injury 
as  the  statute  then  under  discussion  contemplated ;  and 
see  the  observations  of  Crompton  J.  in  Chamberlain  v. 
The  West  End  of  London  and  Crystal  Palace  Com-- 
V^^y  W*  as  to  the  large  words  now  to  be  found  in 
the  compensation  clauses  of  the  more  recent  Acts. 
An  injury  to  the  trade  carried  on,  or,  as  it  may  be 
called,  the  goodwill  of  a  house  is  an  injury  to  that 
which  is  inseparable  firom  it,  and  forms  part  of  its 
nature;  as  was  said  by  Willes  J.  in  Cameron  v.  The 
Charing  Cross  Railway  Company  (e),  "  Damage  to  a 
man's  interest  in  land  necessarily  includes  damage  to 
the  business  which  he  carries  on  upon  the  land,  by 
diverting  it  from  its  accustomed  channel.  Such  an 
interest  is  not  merely  personal :  it  is  an  interest  which 
a  man  enjoys  in  respect  of  the  land, — a  reasonable  ex- 
pectation of  profit  from  the  exercise  of  his  abilities  in 
some  particular  place  by  carrying  on  business  there. 
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(c)  bA.^E.  163. 


(6)  2  Macq.  229.  235. 
(d)  2B.^S.  015. 


(e)  16  a  B.  N.  8,  430.  447. 
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That  reasonable  expectation  of  profit  is  commonly  called 
'goodwill/  and  is  a  marketable  thing/'  and  in  none  of 
the  numerous  cases  which  have  been  decided  upon  this 
subject^  and  in  which  compensation  has  been  held  to  be 
payable  in  respect  of  the  land  being  injuriously  affected, 
has  the  subject-matter  of  the  injury  more  directly  and 
immediately  affected  the  value  of  the  land  than  the 
goodwill  of  a  public  house.  Indeed,  the  case  of  Chamber* 
lain  V.  The  West  End  of  London  and  Crystal  Palace  RaUr 
way  Company  (a),  before  referred  to,  seems  to  conclude 
the  present  case,  for  there  the  arbitrator  had  awarded 
compensation  (amongst  other  things)  in  consequence  of 
the  Company  having,  by  interfering  with  the  access  to 
the  plaintiff's  houses,  rendered  them  less  suitable  for 
shops,  as  from  the  obstruction  fewer  persons  would  pass 
that  way,  and  so  the  value  was  lessened.  It  is  true  the 
obstruction  in  that  case  was  permanent,  here  it  was  not 
so ;  but  that  circumstance  I  apprehend  makes  no  real 
difference  in  principle  between  the  two  cases,  for  if  the 
injury  were  direct  to  the  structure  of  the  house  itself, 
its  being  caused  by  temporary  works  of  the  Company 
would  not  render  it  less  the  subject  of  compensation 
than  if  caused  by  works  of  a  permanent  character. 

Upon  the  whole,  looking  to  the  authorities  and 
words  of  the  statute,  in  my  opinion  the  Judges  of  the 
Court  of  Queen's  Bench  in  the  present  case  have 
rightly  construed  them,  and  their  decision  ought  to  be 
affirmed. 

Judgment  reversed  (4). 

(a)  2  5.  #  5.  605. 

(6)  A  writ  of  error  is  pending  in  the  House  of  Lords. 
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although  no  complete  contract  for  carriage  of  the  animal  has  been  jv^^!!^'  f 

entered  into,  and  no  complete  delivery  of  it  has  taken  place ;  it  if  Z^^^ 
enough  if  the  animal  was  in  the  coiuwe  of  being  delivered  to  or  received     V^T^j      j^ 

by  the  Company;  pep  Blackburn  and  Mellor  J  J.,  dissentiente  Cockbum  ^^^ 

2.  A  rule  to  reduce  damages  is  a  rule  to  enter  a  verdict  within  The   ioS^*irVia 
Common  Law  Procedure  Act»  1854,  17  &  18  Fict.  c.  126.  #.34.,  and    ^.  ifs 
consequently  gives  a  right  of  appeal.  «^ 

nj^HE  declaration  stated  that  the  defendants  were  the 
owners  of  the  fFest  Midland  Railway^  and  of  a 
certain  station  upon  and  adjoining  the  same  at  ^r- 
eester,  nsed  by  them,  amongst  other  things,  for  the 
reception  and  conveyance  of  horses,  goods  and  chattels, 
firom  Worcester  to  London^  for  reward,  and  the  defendants 
for  their  profit  kept  open  the  station  for  the  public  use 
to  bring  thereto  horses,  goods  and  chattels,  to  be  carried 
and  conveyed  by  them  upon  the  railway  from  Worcester 
to  London ;  yet  the  defendants  wrongfully  and  negli- 
gently put  and  placed,  and  caused  to  be  put  and  placed, 
in  and  upon  the  station  divers  large  sharp  iron  girders, 
and  wrongfully  and  negligently  continued  the  same 
therein  and  thereon,  and  thereby  greatly  obstructed 
the  station  and  rendered  the  same  dangerous  for  the 
reception  of  horses  brought  thereto  by  the  public  for 
conveyance.  It  then  averred  that  by  reason  of  the 
premises,  and  the  placing  and  continuing  the  iron 
girders   as  aforesaid,  a  certain  horse  of  the  plaintiff 
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of  great  value,  which  had  been  brought  to  the  Btation 
by  him  for  the  purpose  of  being  conveyed  by  the 
defendants  upon  the  railway  from  Worcester  to  London, 
for  reward,  was  driven  and  struck  upon  and  against 
the  iron  girders,  and  the  legs  of  the  horse  were 
thereby  greatly  cut  and  injured,  and  the  horse  was 
thereby  rendered  of  no  value  to  the  plaintiflF,'  and  was 
obliged  to  be,  and  was,  after  divers  unsucoessful 
attempts  to  cure  it,  killed,  and  the  plaintiflF  by  means 
of  the  premises  not  only  wholly  lost  and  was  deprived 
of  the  horse,  but  incurred  medical  and  other  expenses 
in  endeavouring  to  cure  and  in  keeping  the  same  before 
it  was  killed,  and  in  the  payment  of  certain  forfeits 
which  he  was  called  on  and  obliged  to  pay  by  reason 
of  the  horse  not  being  able  to  run  certain  races,  which 
the  horse  was  before  and  at  the  time  of  the  injury 
engaged  to  run.     Damage  claimed,  12002. 

Plea.   Not  guilty,  and  issue  thereon. 

On  the  trial,  before  Cockburn  C.  J.,  at  the  Middlesex 
Sittings  after  Trinity  Term,  1863,  it  appeared  that  on 
the  12th  July,  1862,  the  plaintiflF  was  owner  of  a 
race  horse  called  "  ShillelaghJ*  The  defendants  are  the 
owners  of  the  West  Midland  Railway,  and  of  a  station 
and  station  yard  upon  and  adjoining  the  railway  at 
Worcester,  used  and  kept  open  to  the  public  by  them 
for  the  reception  of  horses  and  other  goods  and  chattels 
sent  to  them  for  conveyance  from  Worcester  to 
London,  for  reward.  At  the  station  there  was  a  siding 
for  horse-boxes  opposite  to  the  entrance  of  the  station, 
and  horses,  in  order  to  get  to  those  horse-boxes,  were 
obliged  to  traverse  the  station  yard  belonging  to  the 
Company.     In  the  yard,  on  the  day  in  question,  there 
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were  a  number  of  sharp  iron  girders  lying  between  the 
entrance  of  the  station  and  the  siding  for  horse  boxes, 
and  the  only  mode  of  access  to  the  siding  was  to  pass 
along  a  space  or  passage  between  such  girders,  the 
narrowest  part  of  which  was  seven  feet.  These  girders 
are  used  in  the  construction  of  railway  bridges ;  they 
are  thirfy-five  feet  long,  two  feet  deep,  one  foot  wide, 
and  the  edges  of  them  are  sharp.  The  previous  day 
there  had  been  a  race  meeting  at  Worcester,  and  the 
plaintijOr^s  horse  ran  there.  On  the  10th  July  a  servant 
of  the  plaintiff  gave  notice  to  the  defendants  that  he 
should  want  a  horse-box  for  the  purpose  of  carrying 
the  horse  to  London  on  the  12th  Jufy.  On  the  morning 
of  the  day  on  which  the  injury  complained  of  took 
plaoe^  the  horse  was  sent  by  the  plaintiff  and  taken 
in  charge  of  his  servant  to  the  station  to  be  forwarded 
by  the  defendants  on  their  railway  from  Worcester  to 
London.  The  horse  arrived  at  the  station  at  9.15  a.m. 
to  leave  by  the  9.40  a.m.  train.  There  were  at  the 
station  and  in  the  station  yard  other  race  horses,  be- 
longing to  different  owners,  to  be  forwarded  to  London 
and  elsewhere  by  the  same  train.  These  horses  were 
being  ridden  in  the  station  yard  by  their  respective 
grooms,  and  the  plaintiff's  horse  was  being  ridden  by 
the  above  mentioned  servant.  The  horse-boxes  intended 
to  convey  the  horses  were  at  the  siding  for  horse-boxes. 
When  the  horse-boxes  were  ready  the  railway  porters 
directed  the  grooms  to  take  the  London  horses  along  the 
space  or  passage  through  the  girders;  one  of  those 
porters  calling  out  ^'Make  haste,  London  horses,  this 
way ;"  whereupon  one  of  the  horses  for  London  called 
'*  Viscount  Briffnett,"  which  was  to  be  loaded  first,  ridden 
by  a  .groom  of  the  owner,  went  up  the  space  or  passage 
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first,  and  the  plaintiff's  horse,  whose  torn  for  loading 
came  second,  followed  next  along  the  space  or  paasage 
four  or  five  yards  off.  The  plaintiff's  horse  had  gone 
through  the  girders  part  of  the  way,  and  was  standing 
in  the  space  or  passage  just  beyond  the  place  where  it 
was  most  narrow,  while  the  other  horse  was  being  loaded. 
This  horse,  in  being  loaded,  kicked  or  lashed  out  and 
caused  a  sudden  noise,  whereby  the  plaintiff's  horse, 
being  frightened,  stepped  back  suddenly  against  one  of 
the  iron  girders  which  projected,  and  so  sustained  the 
injury  from  its  sharp  edge  which  resulted  in  the  de- 
struction of  the  horse  being  necessary.  The  horse- 
boxes and  the  placing  of  the  horses  into  them  were 
entirely  under  the  control  of  the  defendants'  servants. 
At  the  time  of  the  accident  the  horse  '^  Shittelagh" 
was  being  ridden  by  the  plaintiff's  groom,  and,  except 
as  herein  stated,  had  not  been  given  into  the  hands 
of  any  of  the  defendants'  servants.  The  plaintiff^s 
groom  had  not  taken  any  ticket  nor  made  any  dedani- 
tion  of  value  under  the  17  &  18  Vict,  c.  31.  $.  7.,  nor 
paid  any  money  for  the  conveyance  of  the  horse.  The 
custom  was,  for  the  ticket  to  be  obtained  after  the  horse 
had  been  placed  in  the  horse-box. 

On  this  evidence  the  jury  returned  a  verdict  for  the 
plaintiff,  damages  1000/.,  leave  being  reserved  to  th( 
defendant  to  move  to  reduce  the  damages  to  50/.,  on  th 
ground  that  the  plaintiff's  right  to  recover  was  limitc 
to  that  sum  by  stat.  17  &  18  Vict  c.  31. 

In  Michaelmas  Term,  1863, 

Hawkins  obtained  a  rule  nisi  accordingly. 

This  rule  was  argued  in  Hilary  Term,  January  1? 
and  Easter  Term,  April  16th. 

The  case  depended  on  the  construction  of  two  sect 


XXVIL  VICTORIA. 


177 


of  The  Railway  and  Canal  Traffic  Act,  stat.  17  ft;  18  Vict 
c.  81.,  for  the  better  regulation  of  the  traffic  on  railways 
and  canalB,  which,  after  reciting  that  it  was  *' expedient 
to  make  better  provision  for  r^ulating  the  traffic  on 
railways  and  canals,''  enacts  as  follows : 

Sect  2.  "Every  railway  Company,  canal  Company, 
and  railway  and  canal  Company,  shall,  according  to  their 
respective  powers,  afford  all  reasonable  facilities  for  the 

9 

receiving  and  forwarding  and  delivering  of  traffic  upon 
and  from  the  several  railways  and  canals  belonging  to 
or  worked  by  such  Companies  respectively,  and  for  the 
return  of  carriages,  trucks,  boats,  and  other  vehicles,  and 
no  such  Company  shall  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  or  in  favour  of 
any  particular  person  or  Company,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  nor  shall 
any  such  Company  subject  any  particular  person  or 
Company,  or  any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever;  and  every  railway  Company  and 
canal  Company  and  railway  and  canal  Company  having 
or  working  railways  or  canals  which  form  part  of  a  con- 
tinuous line  of  railway  or  canal  or  railway  and  canal 
communication,  or  which  have  the  terminus,  station,  ol^ 
wharf  of  the  one  near  the  terminus,  station,  or  wharf  of 
the  other,  shall  afford  all  due  and  reasonable  facilities 
for  receiving  and  forwarding  all  the  traffic  arriving  by 
one  of  such  railways  or  canals  by  the  other,  without  any 
unreasonable  delay,  and  without  any  such  preference  or 
advantage,  or  prejudice  or  disadvantage,  as  aforesaid, 
and  so  that  no  obstruction  may  be  offered  to  the  public 
desirous  of  using  such  railways  or  canals  or  railways  and 
canals  as  a  continuous  line  of  communication,  and  so 
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that  all  reasonable  accommodation  may^  by  means  of  the 
railways  and  canals  of  the  several  Companies^  be  at  all 
times  afforded  to  the  public  in  that  behalf" 

Sect  7.  *'  Every  such  Company  as  aforesaid  shall  be 
liable  for  the  loss  of  or  for  any  injury  done  to  any  horses, 
cattle,  or  other  animals,  or  to  any  articles*  goods,  or 
things,  in  the  receiving,  forwarding,  or  delivering  thereof, 
occasioned  by  the  neglect  or  default  of  such  Company 
or  its  servants,  notwithstanding  any  notice,  condition,  or 
declaration  made  and  given  by  such  Company  contrary 
thereto,  or  in  anywise  limiting  such  liability ;  every  such 
notice,  condition,  or  declaration  being  hereby  declared 
to  be  null  and  void:   Provided  always,  that  nothing 
herein  contained  shall  be  construed  to  prevent  the  said 
Companies  from  making  such  conditions  with  respect  to 
the  receiving,  forwarding,  and  delivering  of  any  of  the 
said   animals,  articles,   goods,   or  things,   as  shall   be 
adjudged  by  the  Court  or  Judge  before  whom  any  ques- 
tion relating  thereto  shall  be  tried  to  be  just  and  reason- 
able :  Provided  always,  that  no  greater  damages  shall  be 
recovered  for  the  loss  of  or  for  any  injury  done  to  any 
of  such  animals,  beyond  the  sums  hereinafter  mentioned ; 
(that  is  to  say,)  for  any  horse,  50/. ;  for  any  neat  cattle, 
per  head,  15/.;  for  any  sheep  or  pigs,  per  head,  2L; 
unless  the  person  sending  or  delivering  the  same  to  such 
Company  shall,   at  the   time   of  such   delivery,   have 
declared  them  to  be  respectively  of  higher  value  than  as 
above  mentioned ;  in  which  case  it  shall  be  lawful  for 
such  Company  to  demand  and  receive  by  way  of  com- 
pensation for  the  increased  risk  and  care  thereby  occa- 
sioned, a  reasonable  per  centage  upon  the  excess  of  the 
value  so  declared  above  the  respective  sums  so  limited 
as  aforesaid,  and  which  shall  be  paid  in  addition  to  th& 
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ordinary  rate  of  charge ;  and  such  per-centage  or  in- 
creased rate  of  charge  shall  be  notified  in  the  manner 
prescribed  in  the  stat  U  G.  4  8c  1  W.  4.  c.  68.,  and 
shall  be  binding  upon  such  Company  in  the  manner 
therein  mentioned ;  Provided  also,  that  the  proof  of  the 
value  of  Isuch  animals,  articles,  goods^  and  things,  and 
the  amount  of  the  injury  done  thereto,  shall  in  all  cases 
lie  upon  the  person  claiming  compensation  for  such  loss 
or  injury :  Provided  also,  that  no  special  contract  between 
such  Company  and  any  other  parties  respecting  the 
receiving,  forwarding,  or  delivering  of  any  animals, 
articles,  goods,  or  things  as  aforesaid  shall  be  binding 
upon  or  affect  any  such  party  unless  the  same  be  signed 
by  him  or  by  the  person  delivering  such  animals,  aiticles, 
goods,  or  things  respectively  for  carriage  :  Provided  also, 
that  nothing  herein  contained  shall  alter  or  affect  the 
rights,  privileges,  or  liabilities  of  any  such  Company 
under  the  said  Act  of  the  11  &.  4  &  1  ^.  4.  c.  6a, 
with  respect  to  articles  of  the  descriptions  mentioned  in 
the  said  Act.^^ 
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Peiersdofff  Ser^t.  and  C.  W.  Wood  shewed  cause.— The 
defendants  are  not  sued  as  carriers,  but  for  injury  to  a 
a  horse  which  they  were  about  to  carry  for  profit,  caused 
by  their  negligence  in  a  place  under  their  control 
through  which  the  horse  was  compelled  to  pass  on  the 
occasion.  A  contract  with  a  railway  Company  on  de- 
positing goods  in  their  cloak  room  is  different  from  a 
contract  with  them  to  carry;  Fan  Toll  v.  The  South 
Eastern  Railway  Company  (a).  A  shopkeeper  by  keep- 
ing his  shop  open  impliedly  invites  every  person  to 
enter  it,  and  if  a  person  who  does  so   meets  with 

{a)  12  a  B.  N.  a.  75. 
N   2 
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injury  there  in  consequence  of  the  neglect  of  the 
shopkeeper^  he  is  liable.  A  person  who,  with  per- 
mission of  the  owner  of  a  private  road  places  building 
materials  upon  it  is  liable  for  injury  caused  by  his 
having  done  so  without  due  caution;  Corby  v.  HUl  {a). 
Here  was  no  contract  between  the  plaintiff^  and  the 
defendants  for  carriage,  for  before  the  horse  was  put  into 
the  horse  box  the  groom  might  have  changed  his  mind 
respecting  the  fitness  of  sending  it  by  the  defendantai' 
railway,  or  the  accident  might  have  occurred  after  he 
received  an  intimation  from  the  defendants  of  their 
refusal  to  receive  the  horse.  Nor  was  there  a  delivery 
of  the  horse  to  the  defendants  to  satisfy  the  Statute  of 
Frauds.  [Blackburn  and  Mellor  JJ.  intimated  that 
the  Statute  of  Frauds  threw  no  light  on  the  present 
question.] 


Hawkins  and  H.  James,  in  support  of  the  rule. — In 
order  to  entitle  a  Company  to  the  protection  of  this  pro- 
viso it  is  not  requisite  that  any  binding  contract  should 
have  been  entered  into  between  them  and  the  sender  of 
the  animal.  A  complete  reception  of  it  by  them  is  not 
necessary;  nor  such  a  reception  as  would  satisfy  the 
Statute  of  Frauds.  Reception  in  its  popular  sense,  or 
a  commencement  of  delivery,  is  enough.  At  the  time 
of  this  accident  the  defendants  had  admitted  the  horse 
into  a  yard  which  was  their  property.  Corby  v.  HiB  (a) 
is  inapplicable;  for  that  was  not  a  question  of  limit  to 
an  admitted  responsibility. 

Cur.  adv.  vulL 


And  now,  the  Court  differing  in  opinion,  the  follow- 
ing judgments  were  delivered. 

(a)  4  C.  B,  N.  8.  566. 
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Mbllob  J.  (after  stating  the  facts).  There  is  no  case 
bearing  upon  the  subject,  and  we  are  now  for  the  first  time  ' 
to  determine  what  is  the  true  construction  of  this  statute, 
17  &  18  Vici.  c.  81.,  with  reference  to  the  facts  of  this  case. 
The  statute  recites  that  it  is  expedient  to  make  better 
provision  for  r^uhiting  ''the  traffic''  on  railways  and 
canals ;  and  its  principal  objects  are :  first,  to  compel 
railway  and  canal  Companies  to  give  equal  facilities  to 
traffic  brought  to  them  to  be  carried;  secondly,  to  im- 
pose a  limitation  upon  the  power  of  such  Companies  to 
protect  themselves  from  liability  for  injury  resulting 
from  the  negligence  of  their  servants ;  and  thirdly,  to 
give  a  modified  protection  to  such  Companies  from 
"  loss  of  or  for  any  injury  done  to  any  horses,  &c.,  in  the 
receiving,  forwarding,  or  delivering  thereof.'*  The 
statute  accordingly  contains  a  proviso  regulating  the 
conditions  which  may  be  imposed  by  such  Companies, 
''with  respect  to  the  receiving,  forwarding,  and  delivering 
of  any  of  the  said  animals,  &c"  which  is  immediately 
followed  by  a  second  proviso,  "  that  no  greater  damages 
shall  be  recovered  for  the  loss  of  or  for  any  injury  done 
to  any  of  such  animab,  beyond  the  sums  hereinafter 
mentioned ;  (that  is  to  say,)"  inter  alia,  for  "  any  horse, 
6(V.  ....  unless  the  person  sending  or  delivering  the 
same  to  such  Company  shall,  at  the  time  of  such  deli- 
very, have  declared  them  to  be  respectively  of  higher 
value  than  as  above  mentioned  /'  in  which  case  the 
Company,  as  compensation  for  the  increased  risk  and 
care  thereby  occasioned,  may  demand  a  reasonable  per 
centage  upon  the  excess  of  value  so  declared,  above  the 
respective  sums  so  limited.  It  appears  to  me  that  this 
clause  not  only  applies  to  the  risks  of  carriage  and 
conveyance,  but  also  to  those  which  attend  the  receiving 
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and  delivery  by  the  Company  of  any  horse,  fee  required 
to  be  conveyed,  and  that  the  intention  of  the  L^s- 
lature  was  to  make  the  protection  to  the  Company  in 
the  conduct  of  its  tra£Sc  coextensive  with  the  risk 
incurred,  and  that  the  time  of  such  delivery  does  not 
mean  the  time  when  the  contract  to  carry  is  complete, 
but  must  be  read  in  connection  with  the  words  twice 
previously  used  in  the  section,  viz.,  "  in  the  receiving,  for- 
warding, and  delivering*'  thereof.  The  horse  was  sent  to 
the  defendants'  premises  for  the  sole  purpose  of  being 
received,  forwarded,  and  delivered,  and  I  think  that  the 
accident  occurred  in  the  course  of  the  delivering  and  the 
receiving  by  the  defendants  of  the  horse  to  be  forwarded 
and  delivered.  The  statute  requires  from  the  sender,  if  he 
desires  to  recover  more  than  50/1  in  respect  of  any  horse 
&c.  sent  by  him  to  be  carried,  that  he  shall  at  the  time 
of  the  delivery  have  already  declared  the  animal  to  be  of 
greater  value  than  50/.  It  cannot,  I  think,  be  fairly 
contended  that  the  limitation  of  the  liability  o(  the 
defendants  only  commences  with  the  taking  of  the 
ticket,  for  if  so  the  act  of  receiving  the  horse  would 
be  complete  by  placing  it  in  the  box,  before  the  limita- 
tion woidd  attach.  It  appears  to  me  that  the  more 
reasonable  construction  is,  that  so  soon  as  the  horse 
enters  the  defendants'  premises,  for  the  purpose  of  being 
received,  forwarded,  and  delivered,  the  act  of  delivering 
begins,  and  that  if  the  person  sending  a  horse  to  be 
carried  on  the  railway,  desires  to  be  in  a  position  to 
recover  against  the  Company  greater  damages  than  the 
amount  limited  by  the  statute,  he  must  have  made  the 
requisite  declaration  of  value  before  the  horse  was  taken 
to  the  premises  of  the  defendants.  This  may  give  rise 
to  some  inconvenience,  but  I  cannot  construe  the  words 
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"  time  of  «uch  delivery'*  otherwise  without  holding  that 
the  Legialatore  deemed  it  expedient  to  limit  the  liability  ' 
of  the  Company  during  the  existence  of  the  contract 
to  carry^  but  made  no  provision  for  the  equally  probable 
risk  to  the  Company  attending  the  acts  of  receiving  and 
delivering  into  their  care.  I  think  that  the  limitation 
extends  beyond  the  duration  of  the  contract  to  carry, 
vix.,  to  all  the  incidents  of  the  particular  '^  traffic/'  that  is^ 
to  all  the  incidents  attending  the  delivering  and  receiving 
for  the  purpose  of  being  carried,  and  that  if  the  party 
delivering  the  horse^  &c.,  to  be  carried,  desires  to  recover 
a  value  beyond  50/1,  he  must  declare  such^  value  before 
the  act  of  delivery  begins.  The  plaintifip  in  the  present 
case  not  having  made  any  such  declaration  can  only^ 
as  it  appears  to  me,  be  entitled  to  the  value  limited  by 
the  statute,  and  therefore  the  rule  must  be  absolute  to 
reduce  the  damages  to  60L 
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Blackburn  J.  In  this  case  I  agree  with  my  brother 
Mellor  in  thinking  that  the  defendants  are  entitled  to 
have  the  rule  made  absolute  to  reduce  the  damages 
to  50/. 

The  question  depends  entirely  upon  the  proper  con- 
struction of  the  7th  sect,  of  the  17  &  18  VicL  c.  31.,  and 
it  is  a  new  question  and  one  of  considerable  difficulty. 
Before  that  Act  railway  Companies  had  the  same  power 
to  restrict  th^ir  liability,  by  notices  or  otherwise,  that 
was  possessed  by  other  carriers  by  land.  The  Legislature 
thought  fit  to  restrict  this  power  of  self-protection,  and  to 
enact  that  railway  Companies  ''  shall  be  liable  for  the  loss 
of  or  for  any  injury  done  to"  (inter  alia)  *'  horses,*'  "  in 
the  receiving,  forwarding,  or  delivering  thereof,  occasioned 
by  the  neglect  or  default  of  such  Company  or  its  ser- 
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vants^  notwithstanding  any  notice^  condition^  or  dedaM- 
tion  made  and  given  by  snch  Company  contrary  thereto^ 
or  in  anywise  limiting  such  liability.^'  On  this  enact- 
ment there  is  a  proviso  ''  that  no  greater  damages  shall 
be  recovered  for  the  loss  of  or  for  any  injury  done  to ''  a 
horse  beyond  60L,  ^'imless  the  person  sending  or  de- 
livering the  same  to  such  Company  shall,  at  the  time 
of  such  delivery/'  have  declared  it  to  be  of  higher  value, 
in  which  case  the  Company  may,  '^  by  way  of  compensa- 
tion for  the  increased  risk  and  care  thereby  occasioned,^' 
charge  a  reasonable  per  centage  on  the  excess  of  value; 
which  per  centage  is  to  be  notified  as  in  The  Carriers 
Act,  11  (?.  4  &  1  fF.  4.  c.  68.  I  think  that  the  true 
construction  of  this  section  is  to  hold  the  proviso  co- 
extensive with  the  previous  enactment,  or,  in  other 
words,  I  think  that^  so  far  as  the  enactment  has  deprived 
the  Companies  of  the  power  to  limit  for  themselves  by 
their  own  acts  their  liability  for  a  loss  or  injury,  the 
proviso  limits  it  for  them,  and  no  farther.  And  so  con- 
struing the  section,  the  question  in  this  case  comes,  in 
my  opinion,  to  be  whether  the  enactment  does  apply  to 
an  injury  to  a  horse  brought  on  the  Company's  pre- 
mises for  the  purpose  of  being  delivered  to  the  Company 
as  carriers,  but  still  in  the  custody  of  the  owner's  ser- 
vants 5  that  injury  being  occasioned  by  the  neglect  of 
the  Company  to  take  reasonable  care  that  the  premises 
which  they  kept  open  for  the  use  of  their  intended  cus- 
tomers were  in  such  a  state  that  their  customers  might 
use  them  without  danger.  We  have  already  decided,  in 
conformity  with  Pamahy  v.  The  Lancaster  Canal 
Company  (a),  that  the  law  casts  a  duty  on  them 
to  take  such  reasonable  care,  and  that  the  plaintiff, 
(a)  11  ^.  #  ^.  223;  affirmed  on  error,  Id.  230. 
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Laving  brought  his  horse  on  the  defendants'  premises 
as  an  intended  customer^  might  recover  for  the 
injmy  occasioned  to  his  horse  by  the  neglect  of  that 
duty;  but,  in  my  opinion,  no  such  duty  would  have 
been  imposed  on  the  defendants  towards  any  person  who 
had  brought  a  horse  on  their  premises,  unless  he  had 
come  as  their  customer  on  their  invitation.  I  think, 
therefore,  that  the  liability  of  the  defendants  to  the 
plaintiff  in  this  case  arose  entirely  from  the  inchoate 
relation  oi  carrier  and  customer  which  existed  between 
them.  I  quite  agree  that  the  relation  was  only  inchoate, 
and  that,  the  horse  not  having  been  delivered  out  of  the 
custody  of  the  owner  into  that  of  the  Company,  and  no 
contract  for  carriage  having  yet  been  made,  though  one 
was  contemplated,  the  Company  were  not  yet  liable  to 
the  responsibility  of  carriers  at  common  law ;  and  if  I 
thought  that  the  17  &  18  Vict.  c.  31.  s.  7.  extended 
only  to  neglects  and  defaults  after  the  relation  of  carrier 
and  customer  was  completely  established,  and  that  rail- 
way Companies  are  left  at  liberty  to  protect  themselves, 
as  they  might  at  common  law  against  any  preliminary 
liabilities,  I  should  also  think  that  the  proviso  did  not 
apply,  and  consequently  that  the  plaintiff  was  entitled 
to  recover  the  laiger  sum,  but  I  have  not  been  able  to 
come  to  that  conclusion.  All  the  cases  which  have  yet 
arisen  on  the  construction  of  this  Act  have  been  cases 
relating  to  injury  happening  after  the  contract  for  car- 
riage had  been  completely  made ;  and  in  the  recent  case 
of  Peek  V.  The  North  Staffordshire  Railway  Company  (a), 
in  the  House  of  Lords,  the  attention  of  the  House  of 
Lords  and  of  the  Judges  was  entirely  directed  to  the 
effect  of  the  statute  on  the  liability  of  the  Company, 
(a)  10  jttX.C.  47a 


185 


1864. 


HoDQlCAir 

V. 

W«tT 

KlDLAVO 

RaUway 
Company. 


186 
1864i. 

HODOMAX 

T. 

West 
Midland 
Bailwaj 
Ck>mpan7. 


[trinity  term.] 

after  the  contract  had  been  so  made.  Bat  I  think  the 
eflTect  of  the  statute  goes  farther.  A  railway  Company 
might  give  notice  that  no  horses  were  to  be  brought  to 
them  for  carriage  except  on  the  terms  that  the  customer 
was  to  take  upon  himself  all  risk  of  injury  however 
caused  on  their  premises^  and  that  no  horses  were  to  be 
brought  on  their  premises  except  on  those  terms.  Such 
a  notice  does  not  go  farther  than  many  of  those  which 
actually  were  adopted.  Now  I  think  that  if  a  customer 
had,  after  it,  brought  a  horse  on  the  Company's  premises, 
Walker  v.  The  York  and  North  Midland  Railway 
Company  (a)  is  an  authority  for  saying  that,  before  the 
statute,  such  a  notice  or  declaration,  if  brought  home  to 
the  customer,  would  have  enured  to  protect  the  Com- 
pany from  liability  for  an  injury  similar  to  that  which 
has  occurred  to  the  plaintiff's  horse;  a3>  according  to 
that  decision,  that  would  have  proved  an  agreement  on 
the  part  of  the  customer  to  enter  the  Company's  pre- 
mises on  those  terms.  But,  since  the  statute,  such  a 
notice  or  declaration,  even  if  brought  home,  to  the  cus« 
tomer,  would  not  in  my  opinion  produce  such  an  effect. 
The  second  section  of  the  Act  obliges  the  Companies  to 
afford  reasonable  facilities  for  receiving,  forwarding,  and 
delivering  traffic ;  and  the  7th  section  in  terms  applies  to 
injury  '^in  the  receiving^  forwarding,  or  delivering." 
Neither  section  is  confined  in  v^ords  to  the  carriage  or 
forwarding  and  delivering  the  goods  after  they  are 
received,  and  I  think  the  spirit  and  intention  of  the 
euactment,  as  well  as  the  words,  apply  to  all  that  is  to 
be  done  as  part  of  the  receiving,  though  before  the 
receipt  is  complete,  as  well  as  to  what  is  done  after  it 
is  complete. 

(fl)  2E.^R  750. 
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It  was  ui^ed  on  the  argament,  as  an  objection  to  this 
construction,  that  the  time  for  declaring  the  value  had 
not  yet  arrived  when  the  accident  happened.  It  was 
said  (and  I  have  no  doubt  correctly)  that,  in  practice, 
the  value,  when  it  is  declared  at  all,  is  declared  at  the 
time  the  ticket  is  taken  out  But,  though  such  is  and 
probably  will  continue  to  be  the  practice,  it  is  no  jpart 
of  the  statute.  The  value  is  by  it  to  be  declared  at  the 
time  of  the  delivering  of  the  animal  to  the  Company. 
This  may  easily  be  done  by  at  one  and  the  same  time 
announcing  to  the  Company  that  a  horse  box  is  wanted 
by  such  a  train,  and  that  the  value  of  the  horse,  which 
is  to  be  brought  down  to  go  by  it,  is  declared  to  be  so 
much.  The  declaration  of  value  may  be  made  later  at 
any  time  during  the  delivery,  and  be  operative  as  to  all 
that  occurs  after  the  declaration;  but  it  seems  to  me 
dear  that,  in  order  to  cast  upon  the  Company  the 
increased  risk  during  any  part  of  the  receiving,  the 
declaration  must  be  before  that  part  of  the  receiving,  so 
as  to  enable  the  Company  to  take  the  increased  care 
which  the  statute  contemplates,  and  for  which  the  Com- 
pany may,  if  they  have  put  themselves  in  the  position 
to  do  so,  claim  the  increased  compensation  contemplated 
by  the  statute.  This,  however,  is  to  be  done  afterwards 
by  the  Company ;  Behrens  v.  The  Great  Northern  Rail- 
toay  Company  (a).  All  that  the  customer  has  to  do  is 
to  declare  the  value,  which  in  this  case  he  has  not 
done. 

I  think,  therefore,  the  rule  must  be  made  absolute  to 
reduce  the  damages  to  50/1 
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the  defendants  for  negligence  in  not  keeping  the  yard  of 
their  station  at  Worcester  in  a  proper  condition,  whereby 
a  horse  of  the  plaintiff,  which  was  being  conducted 
across  the  yard  in  order  to  be  conveyed  by  the  defend- 
ants' railway,  was  seriously  injured,  so  that  it  afterwards 
became  necessary  that  the  animal  should  be  killed.  The 
fact  of  negligence  having  been  established,  the  question 
for  our  decision  is  whether  the  defendants  are  entitled 
to  have  the  damages,  which  were  assessed  by  the  jury 
at  1000^,  reduced  to  50iL,  by  virtue  of  the  2nd  proviso 
of  the  7th  section  of  The  Railway  and  Canal  Traffic 
Act,  1854,  17  &  18  Vict  c,  31.,  no  notice  having  been 
given  to  the  Company  of  the  value  of  the  horse,  or 
premium  paid  in  respect  of  the  increased  risk,  as  required 
by  that  proviso.     I  am  of  opinion  that  they  are  not. 

It  appears  to  me  clear,  that  to  entitle  a  railway 
Company  to  the  protection  of  the  proviso  in  question, 
in  an  action  for  negligence,  the  negligence  complained 
of  must'  be  negligence  in  their  character  of  carriers. 
In  my  judgment  the  7th  section  of  the  17  &  18  Vict. 
c.  31.  relates  to  railway  and  canal  Companies  in  their 
character  of  carriers  alone.  As  was  pointed  out  by  my 
brother  Blackburn  in  his  argument  at  the  bar  in  the 
case  of  McManus  v.  The  Lancashire  and  Yorkshire 
Hallway  (a),  on  appeal,  and  by  myself  in  the  recent 
case  of  Peek  v.  North  Staffordshire  Railway  (6),  in  the 
House  of  Lords,  the  enactment  in  question  was  passed 
by  the  Legislature  in  consequence  of  the  practice  adopted 
by  these  Companies  of  compelling  persons  having  goods 
to  be  carried  to  enter  into  special  contracts,  by  which 
immunity  against  liability  for  negligence  was  secured 
to  the  carrier.     Against  this  practice  of  stipulating  for 

(a)  4  jy.  #A;  327.  32»-3S0.  {h)  10  H.  X.  C.  473. 656-568. 
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non-liability  in  respect  of  n^ligence^  the  leading  enact- 
ment of  the  7th  section  of  The  Railway  and  Canal  Traffic 
Act,  1854^  subject  to  the  qualifications  contained  in  the 
provisoes  appended  to  it,  is  expressly  directed.  It 
seems  impossible  to  doubt  that  this  enactment  applies 
to  the  Companies  as  ^carriers : — it  seems  to  me  it 
can  have  no  other  application.  The  same  is  to  be 
said  as  to  the  provisoes,  which  are  only  so  many 
qualifications  on  the  leading  enactment.  But  even  if 
any  doubt  could  exist  as  to  the  whole  of  the  7th  sec- 
tion applying  to  railway  and  canal  Companies  in  their 
character  of  carriers  only,  there  can  in  my  opinion 
be  none  as  to  the  second  proviso,  on  which  the  present 
case  ttims,  being  thus  limited  in  its  application.  It  is 
obvious  that  the  intention  and  effect  of  this  proviso  is, 
while  the  right  to  stipulate  for  immunity  in  respect  of 
negligence  is  taken  away,  to  extend  to  these  Companies 
in  respect  of  horses  and  other  animals  the  protection 
given  by  The  Carriers  Act,  11  G.  4  &  1  H\  4  c.  68. 
in  respect  to  the  articles  to  which  the  latter  Act 
relates.  The  proviso  in  effect  incorporates  the  pro- 
visions  of  The  Carriers  Act  as  to  the  conditions 
with  which  carriers  must  comply  in  order  to  bring 
themselves  within  the  protection  of  the  Act;  and  it 
is  to  my  mind  plain  that  it  is  as  carriers  only  that 
the  defendants  can  be  entitled  to  the  benefit  of  the 
proviso.  Substantially,  the  effect  of  the  proviso  is 
the  same  as  though  it  had  been  enacted,  in  terms, 
that  in  respect  of  these  Companies  the  provisions  of 
The  Carriers  Act  should  be  extended  to  horses,  &c. 
Can  it  be  said  that,  if  an  injury  had  happened  to  any 
of  the  articles  enumerated  in  The  Carriers  Act,  while 
being  conveyed  across  a  carrier's  premises  for  the  pur- 
pose of  being  delivered  to  him,  by  reason  of  the  unsafe 


1864. 

HODGlLUr 
T. 

Wmt 
Midland 
RaOway 
Componj. 


190 


[trinity  term.] 


1864. 


HODOMAH 
V. 

West 

MlDLAKD 

Railway 
Company. 


state  of  the  premises^  it  would  have  been  an  answer  to 
an  action  for  negligence  in  respect  of  not  keeping  the 
premises  in  a  proper  condition^  that  the  value  of  the 
article  had  not  been  declared  and  the  premium  paid? 
I  apprehend  not;  and  I  can  see  no  reason  why  a 
different  principle  should  prevail  in  construing  this 
proviso. 

Now^  in  this  case  the  action  is  not  brought  against  the 
defendants  as  carriers ;  nor,  as  it  appears  to  me,  could  it 
be ;  for,  according  to  my  view  of  the  facts,  the  liability  of 
the  defendants  as  carriers  had  not  yet  commenced.  The 
horse  had  not  been  delivered  to  or  received  by  them 
or  their  servants.  He  was  still  in  the  custody  of  the 
plaintiff's  servant,  who  was  waiting  in  the  yard  to 
deliver  the  horse  in  his  turn  to  the  defendants'  porters, 
to  be  placed  in  the  horse-box.  I  take  it  to  be  plain 
that,  if  independently  of  any  statutory  protection,  or  of 
any  negligence  on  the  part  of  the  defendants,  an  accident 
had  happened  to  the  horse,  for  which,  had  the  horse  been 
delivered  to  the  defendants,  they  would  have  been  liable 
as  carriers  at  common  law,  the  liability  would  not,  under 
the  present  circumstances,  have  attached ;  inasmuch  as 
there  had  been  no  delivery  of  the  horse  into  their  pos- 
session.  It  is  true  that  it  was  necessary  that  the  horse 
should  traverse  the  yard  in  order  to  his  being  delivered 
to  the  defendants*  servants;  but  he  was  still  in  the 
actual  possession  of  the  plaintiff's  groom,  and  cannot 
therefore,  I  think,  be  said  to  have  been  delivered,  or 
even  to  have  been  in  the  course  of  being  delivered  to 
the  defendants.  In  principle  there  can  be  no  difference 
between  the  case  of  a  horse  which  is  being  led  or  ridden 
across  a  carrier's  yard  and  a  parcel  which  is  being  carried 
across  it  for  the  purpose  of  being  delivered  to  the  carrier 
to  be  conveyed.    Yet  no  one  would  say  that  the  parcel 
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under  sucli  circumstances  was  delivered,  or  in  the  course 
of  being  delivered,  to  the  carrier,  so  that  any  liability 
on  his  part  as  carrier  could  arise. 

If  then  the  liability  of  the  defendants  as  carriers  had 
not  (as  it  is  plain  to  my  mind  it  had  not)  arisen,  I  am 
clearly  of  opinion  that  the  case  does  not  come  within 
the  proviso  relied  on  by  the  defendants.  In  point  of 
fact,  as  I  have  before  pointed  out,  the  action  is  not 
brought  against  the  defendants  as  carriers  at  all.  It  is 
brought  against  them,  as  owners  of  a  yard  across  which 
they  invite  the  public  to  pass,  for  negligence  in  not 
keeping  the  yard  in  a  proper  condition,  so  that  it  could 
be  passed  with  safety ;  it  being  now  settled  law  that  any 
one  inviting  the  public  to  a  given  place  for  purposes  of 
business  is  bound  to  take  reasonable  care  that  the  place 
in  question  can  be  entered  with  safety.  If,  instead  of 
being  the  owners  of  a  railway,  the  defendants  had  carried 
on  any  other  business  for  which  it  was  necessary  that 
there  should  be  access  to  their  premises  with  horses, 
their  liability  in  respect  of  negligence  in  not  maintaining 
such  access  in  a  fit  condition  would  have  been  undoubted. 
It  can  make  no  difference  that  the  defendants  are  railway 
carriers.  Their  liability  arises  in  their  character  of 
owners  of  the  yard,  not  of  carriers;  and  the  statutory 
protection  afforded  to  them  as  carriers,  and  as  carriers  . 
only,  can  consequently  have  no  application.  The  plain- 
tiff had  a  perfect  right,  if  he  thought  fit,  to  send  his 
horse  to  be  conveyed  without  paying  the  premium  for 
insurance  above  50/.  In  such  case  he  would  equally 
be  entitled  to  have  the  access  to  the  defendants'  premises 
in  a  proper  and  safe  condition,  in  order  to  deliver  the 
horse  to  their  servants  to  be  carried. 

Even  if  the  foregoing  reasoning  were  not  correct,  the 
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defendants  are  not  in  a  position  to  claim  the  benefit  of 
the  proviso  in  the  present  instance,  inasmuch  as  it  does 
not  appear  that  they  have  complied  with  the  conditions 
under  which  the  statutory  protection  can  alone  be 
claimed.  The  proviso  which  for  this  purpose  incorpo- 
rates the  provisions  of  The  Carriers  Act,  11  O.  4  ft 
1  fV.  4.  c.  68.,  requires  the  same  notice  as  is  required 
by  the  second  section  of  The  Carriers  Act,  and  which 
by  the  third  section  of  that  Act  is  made  the  condition 
of  the  protection.  No  proof  was  given  of  any  sudi 
notice  having  been  put  up  as  required,  and  the  proba- 
bility is  that  the  Company  trust  to  the  terms  and 
conditions  printed  on  the  tickets  which  they  deliver. 

On  these  grounds  I  am  of  opinion  that  our  decision 
should  be  in  favour  of  the  plaintiff,  and,  consequently, 
that  this  rule  ought  to  be  discharged ;  but  the  majority 
of  the  Court  being  of  a  contrary  opinion,  the  rule  to 
reduce  the  damages  must  be  made  absolute. 


Blackburn  J.  A  doubt  occurred  to  me  whether  a 
rule  to  reduce  the  damages  is  a  rule  to  enter  a  verdict 
within  The  Common  Law  Procedure  Act,  1854,  17  ft  18 
Fict  c.  125.  8.  34,  which  gives  a  right  of  appeal  ^  in  all 
cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a  point 
reserved  at  the  trial"  {a) ;  but  I  think  it  is.  However, 
if  it  should  be  necessary  to  mould  the  rule  or  to  give 
leave  to  appeal,  we  will  do  so. 

The  rule  was  then  made  absolute  in 
the  terms  in  which  it  was  moved* 


(a)  Bee  Suger  v.  JhUhie,  8  C.  B.  N.  &  45.  74—75. 
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Whitehead  and  others  dgainst  Portee.        Friday, 

April  2dtk. 


1.  A  plea  of  a  composition  deed  within  "TheBankroptey  Act,  1861,"  ujy^i^   4 
2^  &  25  Viet.  e.  134.,  made  between  the  defendant  and  his  credltow.  j^^J'^f^ 
relating  to  hiB  debts  and  liabilities,  and  his  release  therefrom,  is  plead^  ^X*J^Virt 
able  in  bar  to  an  action  by  a  non-assenting  creditor.  f  iCi      rok 

2.  Such  a  plea  need  not  set  out  the  deed  Caa^iosUim' 

deed, 

T^ECLABATION  by  drawers  against  acceptor  of  a  ^*w^^- 

bill  of  exchange^  with  counts  for  goods  sold  and 
deliyered  and  on  accounts  stated. 

Plea.  That^  after  the  accming  of  the  causes  of 
action  and  contracting  the  debts  in  the  declaration 
mentioned,  and  before  action^  a  composition  deed^  within 
the  true  intent  and  meaning  of  The  Bankruptcy  Act, 
1861,  was  executed  by  the  defendant,  then  being  a 
debtor  within  the  Act,  and  was  made  and  entered  into 
between  the  defendant,  so  being  such  debtor,  and  his 
creditors,  relating  to  his  debts  and  liabilities,  and  his 
release  therefrom,  and  had  become  and  was  as  valid, 
effectual  and  binding  on  all  the  creditors  of  the  defend- 
ant as  if  they  had  duly  executed  the  same,  and  that  all 
the  conditions  in  the  Act  in  that  behalf  mentioned  had 
been  observed,  and  that  a  majority  in  number,  repre- 
senting three-feurths  in  value  of  the  creditors  of  the 
defendant,  whose  debts  respectively  amounted  to  10/. 
and  upwards,  had,  in  writing,  assented  to  or  approved 
of  the  deed;  and  that  the  execution  of  the  deed  by 
the  defendant  was  attested  by  an  attorney  and  solicitor ; 
and  that  within  twenty-eight  days  from  the  day  of  the 
execution  of  the  deed  by  the  defendant  the  same  was 
produced  and  left,  having  been  first  duly  stamped,  at 

VOL.  ▼.  o  B.  &  8. 
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1864.  the  office  of  the  Chief  Registrar  in  Bankruptcy,  for  the 
Whitehead^  purpose  of  being  r^stered,  and  that  together  with  the 
PoBTER.  ^^^  there  was  delivered  to  the  Registrar  an  affidavit 
as  by  the  Act  in  that  behalf  required,  and  that  the  deed 
had  been  duly  registered  and  notice  thereof  given,  and 
a  certificate  of  registration  obtained  according  to  the 
Act;  and  that  all  other  things  were  done  and  happened 
which  were  necessary  to  have  been  done  and  to  happen 
to  give  validity  to  the  deed  as  a  composition  under  The 
Bankruptcy  Act,  1861 ;  and  that  the  plaintiffs  became 
and  were  bound  by  the  deed  as  if  they  had  been  parties 
thereto  and  had  duly  executed  the  same,  and  that  thi 
defendant  was  released  and  discharged  from  the  dain 
in  the  declaration  by  the  deed  and  by  the  provisicmf 
of  the  Act,  the  provisions  of  the  Act  and  of  the  deec 
having  been  complied  with  by  him. 
Demurrer,  and  joinder. 

A.  Staveley  Hill,  for  the  plaintiffs.— First.  The  dte 
is  not  pleadable  in  bar  to  this  action ;  it  can  only  k 
used  as  a  protection  from  process.  Sect.  192  of  T5 
Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134.,  oa 
makes  it  binding  on  non-assenting  creditors  for  the  p^ 
poses  mentioned  in  sect.  198;  Harley  v.  Greenwood,  i> 
Bayhy  J.  (a),  WalUr  v.  Adcock{h\  Ttie  Ipstones  Pa? 
Iron  Ore  Company  v.  Pattinson  (c).  [Blackburn  J.  In  tifi 
last  case  there  was  no  release  in  the  deed  pleaded ;  bn 
Pollock  C.  B.  says,  p.  8S4,  that  if  the  deed  had  container 
a  release  it  might  have  been  pleaded  in  bar.]  It  was 
not  intended  by  sect.  192  to  give  the  debtor  the  same 
benefit  as  is  given  under  sect.  161  by  an  order  of  dis 

(«)  bB.^A.  95.  101.  {b)  7  H.fN.  641. 

(r)  2H.fC.  829. 
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charge.     {^Blackburn  J.    Then  the  decision  in  Clapham       1864. 
V.  Atkinson  (a),  which  was  expressly  on  this  pointy  though    Whitfhkad 
not  taken  in  that  case,  was  erroneous.]  Poeteil 

Secondly.  The  plea  does  not  set  out  the  contents  of 
the  deed  sufficiently  to  shew  to  the  Court  that  it 
operates  as  a  release;  Tabor  v.  Edwards  {b).  [Black- 
bum  J.  The  second  plea  in  that  case  was  very  diflFerent 
firom  this.  Cockbum  C.  J.  If  you  were  in  any  diffi- 
culty by  reason  of  this  plea  you  ought  to  have  applied 
to  a  Judge  at  Chambers  under  sect.  52  of  The  Common 
Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76.  We 
have  only  to  ascertain  how  far  the  deed  is  binding  on 
the  executing  creditors.  Mellor  J.  In  order  to  get  a 
deed  registered  there  must  be  an  affidavit  that  the  con* 
ditions  of  the  Act  have  been  complied  with ;  and  then 
the  object  of  sect.  198  is  that  the  debtor  should  be  pro- 
tected upon  production  of  a  certificate  of  registration. 
From  the  deed  by  itself  it  would  not  necessarily  appear 
whether  it  was  executed  by  the  requisite  number  of 
creditors,  or  by  the  right  persons.] 

Cfibbons,  for  the  defendant,  was  not  called  upon. 

Per  Curiam.  (Cockbubn  C.  J.,  Blackburn,  Mel- 
ix>R  and  Shee  JJ.) 

Judgment  for  the  defendant. 

(a)  4  ^.  #  A  722.  (b)  4  C.  B.  N.  8.  1. 
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Wells  against  Hacon. 

April  2dih,  Declaration  on  the  common  counU.    Plea.  A  deed  made  bctweei 

the  defendant  of  the  first  part,  E.  H,  of  the  second  part,  and  L.  J.  oa 

•  BankrwDtcv  *^®  ^"^  P"^  ^*  ^'  *°^  ^®  several  other  persona  whose  names  aa^ 

.  .  ,«^,'?r^  seals  were  thereunto  aeL  or  who  in  writitacr  had  assented  to  OP  aDDlOVW) 


Act  ISfil^*^  seals  were  thereunto  set,  or  who  in  writing  had  assented  to  or  appovec 

^  i-  ftR  bf/-/  ®^  ^®  ^^^  ^^  *^®  fourth  part,  and  the  several  persons  named  m  th< 

el%La  1^  second  schedule  of  the  fifth  part ;  which,  after  reciting  that  the  defendant 

ri..^^^Ji.'^  '  ^^  possessed  of  or  entitled  to  certain  personal  property,  and  was  indebted 


Suretv  "*^  ^  ^®  persons  parties  thereto  of  uie  fifth  part,  in  the  sums  men- 

*''  tioned  and  set  opposite  to  their  names  in  the  firet  and  second  schedubi 

Respectively ;  ana  an  arrangement  had  been  made  that  all  the  crediton 
should  take  in  full  disdiarge  of  their  respective  debts  a  composition 
of  10».  in  the  pound  by  two  instahnents  of  Is.  M.  in  the  pound  and 
2«.  6<2.  in  the  pound  j  and  it  was,  at  the  request  of  E,  H,,  amed  that 
the  said  personal  estate  should  remain  under  the  controul  ana  disposal 
of  the  defendant;  and  E,  H.,  at  the  request  of  the  defendant,  and  in 
consideration  &c  agreed  to  enter  into  the  covenants  thereinafter  con- 
tained ;  and  it  was  a^eed  that  the  deed  should  contain  the  release  uid 
other  provisoes  thereinafter  appearing :  Witnessed  that,  in  consideratioD 
of  the  premises,  the  defendant  and  E.  H.  covenanted  with  L.  J.  to  pay 
him,  on  registration  of  the  deed,  stich  sum  as  should  be  sufficient  to  pay 
to  all  the  creditors  Is.  6d.  in  the  pound  on  the  amount  of  their  respectiw 
debts,  provided  that  as  regarded  the  liabilities  under  the  covenants,  the 
separate  liability  of  E.  H.  should  be  treated  as  being  in  priority  to  the 
jomt  and  several  liabilities  of  him  and  the  defendant,  and  also  to  the 
separate  liability  of  the  defendant ;  and  the  defendant  and  E.  H.  eof^ 
nanted  with  L.  J.  that  they  would^efore  the  expiration  of  twelve  months 
from  the  date  of  the  deed,  pay  to^.  J.  such  sum  as  should  be  sufficient 
to  pay  the  remaining  instalment  of  2s.  6d.  in  the  pound  to  all  the  cre- 
ditors, other  than  E.  H. ;  and  the  defendant  covenanted  with  E.^  H.^  to 
pay  him  on  the  registration  of  the  deed,  and  on  or  before  the  expiration 
of  twelve  months  from  the  date,  the  instalments  of  Is.  6d.  in  the  pound 
and  2s.  (yd.  in  the  pound  respectively ;  and  it  was  declared  that  L.  J. 
should  stand  possessed  of  the  sums  to  be  paid  in  respect  of  the  instal- 
ments  upon  trust,  after  the  registration  of  the  deed,  upon  denuuid  in 
writing  bv  E.  H.  and  the  other  persons  creditors  of  the  defendant,  to  pa? 
E,  H.  and  the  other  persons  the  instalment  of  Is.  6d.  in  the  pound ;  aiMl 
after  the  expiration  of  twelve  months  after  the  date  of  the  deed,  upon 
such  demand,  to  pay  the  creditors  the  remaining  instalment  of  2t.  6d. 
in  the  pound ;  ana  E.  H.  and  the  persons  parties  thereto  of  the  fourth 
part  released  the  defendant  ft>om  all  debts  and  demands  which  the 
parties  6f  the  second  and  fourth  parts  had  against  him  ;  averring  ^at  a 
majoritv  in  number  representing  three-fourms  in  value  of  the  crediton 
of  the  aefendant,  whose  debts  respectively  amounted  to  1(W.  and  upwards, 
did  in  writing  assent  to  and  approve  of  the  deed.  Held,  per  CockHmm 
C.  J.,  Blackburn  and  8hee  ZZ.^  that  the  deed  was  a  valid  deed  within 
sect  ld2  of  The  Bankruptcy  Act,  1861.  24  &  25  Vict.  c.  134.,  inasmndi 
as  (1 )  it  did  not  enable  E.  a.  to  receive  a  larger  dividend  than  the  othei 
creditors.  (2),  Cockbum  C.  J.  dubitante,  it  did  not  give  such  an  advantage 
to  E.  H.  in  respect  of  the  recovery  of  his  instalment  as  to  make  the  deed 
void.  (3),  It  was  a  release  of  the  non-executing  crediton  as  well  as  oi 
those  who  executed  it 


XXVIL   VICTORIA.  197 

1864. 
T^ECLARATION  for  goods  sold  and  delivered,  work       wxus 
and  labour,  money  paid,  interest,  and  on  accounts       hacoh. 
stated ;  claim  200/. 

Second  plea.  That  after  the  accruing  of  the  plaintiff's 
claim,  and  after  the  11th  October,  1861,  the  defendant 
was  indebted  to  the  plaintiff  and  divers  other  persons, 
and  thereupon  a  deed  relating  to  the  debts  and  liabilities 
of  the  defendant  and  his  release  therefrom,  within  the  true 
intent  and  meaning  of  The  Bankruptcy  Act,  1861,  was 
made  and  entered  into  between  the  defendant  and  his  cre- 
ditors, and  a  trustee  on  their  behalf,  which  was  set  out  as 
follows: — "This  indenture,  made  the  24th  December, 
1863,  between  Richard  Dennis  Hacon,  of  &c/'  (the 
defendant),  "of  the  first  part,  E.  Hacon,  of  fee,  of  the 
second  part,  Levertan  Jessopp,  of  &c.,  of  the  third  part, 
the  said  JE.  Hacon  and  the  several  other  persons  whose 
names  and  seals  ar^  thereunto  set,  or  who  in  writing 
have  assented  to  or  approved  of  these  presents,  of 
the  fourth  part,  and  the  several  persons  named  in  the 
second  schedule  hereto  of  the  fifth  part :  Whereas  the 
said  R.  D,  Hacon  was  possessed  of  or  entitled  to  certain 
personal  property,  consisting  of  household  furniture,  &c., 
all  which  personal  property  after  valuation  thereof  by  a 
competent  valuer  amounts  in  value  in  the  whole  to  the 
sum  of  280/.  4«.  6</.,  and  whereas  the  said  R,  D.  Hacon 
is  indebted  to  the  said  E.  Hacon  and  the  several  other 
persons  parties  hereto  of  the  fourth  part  in  the  several 
sums  mentioned  and  set  opposite  their  respective  names 
and  seals  in  the  first  schedule  hereto,  and  also  to  the 
several  persons  parties  hereto  of  the  fifth  part  in  the 
several  sums  mentioned  and  set  opposite  to  their 
respective  names  in  the  said  second  schedule ;  and  being 
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1864.  unable  to  pay  the  said  debts  in  full  an  arrangement  luu 
Wblls  been  made  and  entered  into  as  follows,  that  is  to  say. 
Haooh.  ^^^^  ^  ^^^  singular  the  creditors  of  the  said  R,  D, 
Hacnn  should  take  in  full  discharge  of  their  respectiyc 
debts  a  composition  on  the  full  amount  thereof  of  lOf. 
in  the  pounds  by  two  instalments  of  7«.  6{f.  in  the  pound 
and  %s.  6d.  in  the  pound,  and  as  further  part  of  such 
arrangement  it  was  at  the  particular  request  of  the  said 
E.  Hacon  agreed^  that  the  said  personal  estate  should 
be  and  remain  under  and  at  the  entire  controul  and  dis- 
posal of  the  said  R.  D.  Hacon  for  the  benefit  of  himself, 
or  any  other  person  or  persons  whatsoever.  And  as 
further  part  of  such  arrangement,  and  towards  effec- 
tuating the  same,  the  said  E.  Hacan^  at  the  request  of 
the  said  R.  D.  Hacon,  and  in  consideration  of  the  said 
personal  estate  so  at  such  request  remaining  as  afore- 
said, agreed  with  the  said  B.  D.  Hacon  to  enter  into 
such  covenants  as  hereinafter  contained  for  payment  ol 
the  said  instalments  of  7s.  6d.  in  the  pound  and  2«.  6d, 
in  the  pound  at  the  times  hereinafter  mentioned ;  and 
as  further  part  of  the  said  arrangement  it  was  agreed  that 
the  said  R,  D.  Hacon  should  pay,  in  respect  of  the  debt  of 
the  said  E.  Hacon,  the  said  instalments  of  7s,  6d.  in  the 
pound  and  2^.  6d.  in  the  pound  at  the  times  hereinafter 
mentioned.  And,  as  further  part  of  the  arrangement, 
it  was  agreed  that  these  presents  should  contain  such 
release  and  other  provisoes  as  hereinafter  respectively 
appearing.  Now  this  indenttre  witnesseth  that, 
in  pursuance  of  the  said  agreement  in  this  behalf  and 
in  consideration  of  the  premises,  the  said  R,  D.  Hacon 
and  E.  Hacon  do  hereby  for  themselves,  their  heirs, 
executors  and  administrators,  and  each  of  them  doth 
for  himself,  his  heirs,   executors  and   administrators, 
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covenant  with  the  said  L.  Jessopp^  his  executors,  admin-  1864. 
istrators  and  assigns,  that  they  the  said  A  D.  Hacon  welm 
and  -B.  Hacon,  or  one  of  them,  their  or  one  of  their  haooh. 
executors  or  administrators,  shall  and  will  immediately 
on  the  r^istration  of  these  presents  pay  unto  the  said 
L.  Jessapp,  his  executors,  administrators  and  assigns, 
such  sum  as  shall  be  sufficient  to  pay  to  all  and  singular 
the  creditors  of  the  said  B.  D,  Hacon  the  said  instalment 
of  7s.  64L  in  the  pound  on  the  full  amount  of  their  res- 
pective debts  :  Provided  always  and  it  is  hereby  expressly 
agreed  and  declared  that  as  regards  the  liabilities  under 
the  aforesaid  covenants,  the  separate  liability  of  the 
said  E.  Hacon,  his  heirs,  executors  and  administrators, 
shall  be  deemed  to  be  and  treated  as  being  in  priority 
to  the  joint  and  several  liabilities  of  him  and  them, 
and  the  said  K  D.  Hacon,  his  heirs,  executors  and 
administrators,  and  also  to  the  separate  liability  of  the 
said  R.  D.  Hacon,  his  heirs,  executors  and  adminis- 
trators. And  this  indenture  also  witnesseth  that, 
in  pursuance  of  the  said  agreement  in  writing  in 
this  behalf,  and  in  consideration  of  the  premises, 
the  said  A  D.  Hacon  and  E.  Hacon  do  hereby  for 
themselves  and  their  heirs,  executors  and  administrators, 
and  each  of  them  doth  for  himself,  his  heirs,  executors 
and  administrators,  covenant  with  the  said  Z.  Jessopp, 
his  executors,  administrators  and  assigns,  that  they  the 
said  R.  D,  Hacon  aud  E.  Hacon,  or  one  of  them,  their 
or  one  of  their  heirs,  executors  or  administrators,  will, 
on  or  before  the  expiration  of  twelve  calendar  months 
£rom  the  date  of  these  presents,  pay  to  the  said  L. 
Jessopp,  his  executors,  administrators  and  assigns,  such 
sum  as  shall  be  sufficient  to  pay  the  said  remaining 
instalment  of  2s.  6d.  in  the  pound  to  all  and  singular 
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1864.        the  creditors  (other  than  himself  the  said  E.  Haetm)  o( 
Wells       the  said  R.  D.  Hacon,  their  respective  executors,  admin- 
HAa)ir.       istrators  or  assigns,  on  the  full  amount  of  their  respectiFC 
debts.     And  this  indenture  also  witnesseth  that, 
in  pursuance  of  the  said  agreement  in  this  behalf,  and 
in  consideration  of  the  premises,  the  said  R.  D.  Hacom, 
doth  hereby  for  himself,  his  heirs,  executors  and  admin- 
istrators, covenant  with  the  said  E.  Haean,  his  executors, 
administrators  and  assigns,  that  he  the  said  R.  2>.  Haecn 
will,  on  the  registration   of  these  presents,  and  on  or 
before  the  expiration  of  twelve  calendar  months  from 
the  date  of  these  presents,  pay  unto  the  said  E.  Hacrn^ 
his  executors,  administrators  or  assigns,  in  respect  of 
his  said  debt,  the  said  instalments  of  Is.  6d.  in  the  pound 
and  2s.  6d.  in  the    pound  respectively.     And    this 
INDENTURE  ALSO  WITNESSETH,  and  it  is  hcrcby  ^agreed 
and  declared,  that  he  the  said  Z.  Jessopp,  his  executors, 
administrators  and  assigns,  shall  stand  possessed  of  the 
said  sums  so  to  be  paid  as  aforesaid  in  respect  of  the 
said  instalments,  upon  trust  at  any  time  or  times  after 
the    complete    registration  of   these    presents,    upon 
demand  for  that  purpose  in  writing  made  to  him  or 
them  by  the  said  E,  Hacan  and  the  several  other  personsi, 
creditors  of  the  said  R,  D.  Hacan  respectively,  their 
respective  executors,  administrators  or  assigns,  to  pay 
the  said  E.  Hacim  and  the  other  persons  respectively, 
their  respective  executors,  administrators  and  assigns, 
the  said  instalment  of  Ts,  6d,  in  the  pound  on   the 
amount  of  their  respective  debts ;  and  at  any  time  or 
times  after  the  expiration  of  twelve  calendar  months 
after  the  date  of  these  presents,  upon  such  demand  as 
aforesaid,  to  pay  the  said  several  creditors,  their  respec- 
tive executors,  administrators  and  assigns,    the    said 
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remaining  instalment  of  2s.  6d.  in  the  pound  on  the  1864. 
amount  of  their  respective  debts.  And  this  indenture  Wblm 
ALSO  WITNESSETH  that,  in  consideration  of  the  pre-  ^400^ 
mises,  he  the  said  JE.  Hacon  and  the  said  sereral 
persons,  parties  hereto  of  the  fourth  part,  do  respect- 
ivelj  hereby  acquit,  release  and  discharge  the  said 
A  D,  Hacon,  his  heirs,  executors  and  administrators,  of 
and  from  all  and  singular  the  debts,  sums  of  monejr, 
bills,,  bonds,  notes,  accounts,  reckonings,  costs,  charges, 
damages,  expenses,  judgments,  executions,  suits,  claims 
and  demands  whatsoerer,  which  they  the  said  several 
persons,  parties  thereto  of  the  second  and  fourth  parts 
respectively,  or  their  or  any  of  their  partner  or  partners 
respectively  now  have  or  shall  or  may  or  otherwise 
might  hereafter  have,  claim  or  demand  of  or  against  the 
said  R.  D.  Hacon,  his  heirs,  executors  or  administrators, 
or  his  or  their  lands  or  tenements,  estates  or  effects,  or 
any  of  them,  or  by  reason  or  on  account  of  the  debts, 
securities,  claims,  and  demands  of  them,  or  any  of  them 
respectively,  due  or  owing  from  the  said  R.  D,  Hacon 
and  set  forth  in  the  said  schedule,  and  all  interest  and 
arrears  of  interest  for  or  in  respect  of  the  same  several 
debts  and  premises,  or  any  of  them,  or  for  or  by  reason 
of  any  other  thing  whatsoever  relating  thereto:  Pro- 
Tided  always,  and  it  is  hereby  agreed  and  declared,  that 
these  presents,  or  any  thing  herein,  shall  not  in  any 
manner  prejudice  or  affect  the  realization  of  any  security 
given  or  payable  by  any  other  person  or  persons  other 
than  the  said  A  D.  Hacon.  In  witness  whereof  the 
said  parties  to  these  presents  have  hereimto  set  their 
hands  and  seals  the  day  and  year  first  above  written/' 
Averments.  That  the  name  of  the  plaintiff  and  of  the 
defendant's  other  creditors  who  did  not  assent  to  and 
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1864.  execute  the  deed  respectively^  and  the  debts  then  due 
Wellb'  to  them  respectively  were  stated  and  set  forth  in  th< 
Hacoit.  second  schedule  to  the  deed  annexed ;  and  a  majority 
in  number  representing  three-fourths  in  value  of  th< 
cr^tors  of  the  defendant  whose  debts  respectivel] 
amounted  to  10/.  and  upwards  did  in  writing  assent  tc 
and  approve  of  the  deed ;  and  the  trustee  appointed  bj 
the  deed  executed  the  same ;  and  at  the  time  of  the 
execution  of  the  deed  the  plaintiff  was  a  creditor  of  the 
defendant  in  respect  of  the  claim  therein  pleaded  to 
within  the  meaning  of  The  Bankruptcy  Act,  1861 ;  and, 
all  conditions  having  been  performed,  and  all  things 
having  happened  necessary  in  that  behalf,  the  plaintifi 
became  and  was  bound  by  the  deed  as  if  he  had  been  a 
party  thereto  and  had  duly  executed  the  same. 
Demurrer,  and  joinder. 

Hannen,  for  the  plaintiff. — The  deed  is  invalid  as 
against  a  non-executing  creditor.  It  does  not  aver  that 
the  property  mentioned  is  all  the  personal  estate  of  the 
debtor,  and  it  places  the  property  mentioned  at  his 
disposal.     There  are  besides  two  principal  objections. 

First.  The  deed  does  not  provide  for  all  the  crediton 
an  equality  of  benefit  under  it.  E.  Hacan  would  receive 
more  than  the  other  creditors.  There  is  a  covenant  bj 
the  debtor  and  E.  Hacon  to  pay  to  the  trustee  a  sun 
sufficient  to  pay  all  the  creditors,  which  would  include 
E,  Hacon,  an  instalment  of  7s,  6d.  in  the  pound ;  and 
also  a  separate  covenant  by  the  debtor  to  pay  E,  Hacan 
7s,  6(L  in  the  pound.  [Blackburn  J.  E.  Hacon  is  to 
advance  the  instalment  of  7s.  6cL  in  the  pound,  and  he 
is  only  to  receive  that  back.]  A  creditor  ought  not  to 
be  bound  by  a  composition  deed  to  look  to  a  surety  of 
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^hom  he  may  know  nothing.    [Cochbum  C.  J.   Suppose        1864. 
there  were  no  surety :  if  a  majority  in  number  repre-       Well» 
senting  three-fourths  in  ralue  of  the  creditors  whose  debts       Haooh. 
respectiyely  amounted  to  10/.  and  upwards^  agreed  to  leave 
the  personal  property  of  the  debtor  under  his  controul, 
a  non-executing  creditor  would  be  bound  :  by  this  deed 
he  is  placed  in  a  better  position.]  But  all  right  against  the 
debtor  is  abandoned.    Also  there  is  an  inequality  in  this^ 
that  under  this  corenant  the  other  creditors  can  only 
get  their  instalments  from  the  trustee  after  a  demand  in 
writings  whereas  E.  Hacan  can  sue  the  debtor  at  once. 
l^Blackbum  J.     Is  a  composition  deed  invalid  because 
the  surety  gets  a  consideration  for  his  becoming  surety  ?] 
Not  unless  the  surety  was  also  a  creditor. 

Secondly.  The  deed  is  not  a  release  by  those  creditors 
who  did  not  execute  or  assent  to  it.  In  Legg  v.  C/teese^ 
hrough  (a),  which  was  decided  upon  the  224th  section 
of  The  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13 
Vict.  c.  106.,  IVUks  J.,  in  delivering  the  judgment  of  the 
Court,  pp.  763-4,  said,  "The  distinction  is  carefully 
made  by  the  language  of  the  instrument,  between  such 
creditors  as  are  bound  by  the  deed  and  such  as  actually 
execute  it.  As  to  the  former,  the  deed  is  so  worded  that 
they  do  no  more  than  covenant  not  to  sue.  But,  as  to 
the  latter,  the  bringing  an  action  is  to  amount  to  a  de- 
feazance.'^  ..."  We  give  the  language  relied  upon  ftdl 
effect,  by  holding  that  those  provisions  of  the  deed  which 
appear  by  the  language  used  to  have  been  intended,  by 
the  debtor  and  the  creditors  who  sign,  to  bind  the  dis- 
senting creditors,  shall  bind  them ;  whilst  those  which 
appear  by  the  language  used  to  have  been  intended  to  bind 
the  creditors  who  '  actually'  sign  only,  and  not  the  dis- 
senting creditors,  shall  not  bind  such  creditors.'' 

(a)  6  C.  B.  N.  S.  741. 
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1864.  Quain,  for  the  defendant— First.  There  is  no  ine- 

Wells  quality  of  benefit  to  E.  Hacon  on  the  face  of  the  deed ; 
Hacon.  *^^  ^f  there  were,  being  the  consideration  of  suretyship, 
it  would  not  make  the  deed  unreasonable.  The  deed 
recites  an  arrangement  that  all  the  creditors  should 
take,  in  full  discharge  of  their  debts,  a  composition  of 
10^.  in  the  pound,  by  two  instalments  of  7$.  6d.  and 
2s.  6rf.  in  the  pound,  and  the  covenant  of  the  debtor  to 
pay  E,  Hacon  7s,  6d.  in  the  pound  is  controuled  by  that 
recitaL  The  debtor  covenants  to  pay  E,  Hacon  7s.  6dL 
in  the  pound  on  the  registration  of  the  deed,  in  order  to 
enable  him  to  fulfil  his  engagement  to  place  a  sufficient 
sum  at  the  disposal  of  the  trustee  for  payment  of  the 
first  instalment  to  the  creditors.  ^Cockbum  C.  J.  The 
argument  based  on  the  right  of  E.  Hacon  to  get  7s.  6d.  in 
the  pound  is  not  tenable.]  As  to  the  alleged  inequality  by 
reason  of  the  necessity  of  a  demand  in  writing  by  the 
creditors  on  the  trustee,  E.  Hacon  cannot  recover  his 
instalment  from  the  trustee  sooner  than  the  other 
creditors.  And  he  cannot  get  the  instalment  of  2s.  6d. 
from  the  debtor  until  twelve  calendar  months  from  the 
date  of  the  deed,  because  he  has  that  time  for  paying 
the  trustee  the  sum  sufficient  to  pay  the  instalment  of 
2s.  6d.  to  the  other  creditors. 

Secondly,  The  deed  is  a  statutable  release  coming  into 
operation  as  soon  as  the  requisites  of  the  statute  are 
complied  with.  The  recital  of  the  arrangement  that  all 
the  creditors  '' should  take  in  full  discharge  of  their 
respective  debts'*  a  composition  of  10*.  in  the  pound 
shews  that  the  deed  was  intended  to  have  the  efiect  of 
a  release.  The  deed  makes  no  distinction  between 
the  creditors  who  are  bound  by  it  and  those  who 
actually  execute  it.     The  only  object  of  introducing  the 
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persons  who  did  not  execute  the  deed  as  parties  of  the        1864. 

fifth  part,  and  setting  forth  their  names  in  the  second       wwls 

schedule,  was  to  meet  the  observation  of  Lord  Westbury,       hacoh, 

in  Ex  parte  Cockbum,  re  Smith  andLaxton  {a),  that  there 

was  no  statement  of  the  persons  or  of  the  debts  due  to 

the  persons  who  had  not  executed  in  the  body  of  the 

deed,  and  therefore  there  was  no  covenant  with  them 

to  pay  the  composition ;  but  it  is  a  mistake  to  say  that 

they  are  parties  to  the  deed, — it  may  be  read  as  if  they 

were  left  out. 

Hannen,  in  reply. — First.  It  was  not  intended  by  the 
Iiegislature  that  the  majority  of  the  creditors  should 
speculate  as  to  the  advantage  of  having  a  surety  for 
payment  of  the  instalments.  Further,  suppose  an  action 
to  recover  the  instalments  were  brought  by  E.  Hacon 
against  the  debtor,  the  other  creditors  must  wait  until  a 
demand  in  writing  has  been  drawn  up  and  made  on  the 
trustee,  and  in  the  case  of  a  creditor  residing  in  a 
remote  part  of  the  country,  or  becoming  non  compos 
mentis,  there  might  be  great  delay,  or  even  an  impossi- 
bility, in  procuring  his  signature  to  the  demand. 

Secondly.  The  language  of  the  deed  cannot  be  ex- 
tended. The  creditors  of  the  fourth  part  have  only 
released  their  own  debts,  and  therefore  the  deed  cannot 
be  pleaded  as  a  release  by  a  non-executing  creditor. 

CocKBURN  C.  J.  Two  objections  have  been  taken  to 
the  validity  of  this  deed :  first,  that  the  effect  of  it  is  to 
give  to  E.  Hacon,  one  of  the  creditors  who  has  become 
surety  for  the  payment  of  IO5.  in  the  pound  to  the  other 
creditors,  an  undue  advantage  as  against  them;  and 
(a)  33  L.  J.  Bank.  17.  22 ;  10  Jur.  X  S.  573.  570. 
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1864.        second^  that  the  release  effected  by  the  deed  is  confined 
Y^juj       to  the  debts  of  creditors  who  are  called  the  parties  oi 
Haooh       *^®  fourth  part,  who  in  fact  have  executed  the  deed  cw 
in  writing  assented  to  it. 

On  the  first  objection  I  entertain  considerable  doubt. 
Stat.  24  &  25  Vict.  c.  134.  s.  192.  renders  every  deed 
made  between  a  debtor  and  his  creditors  or  any  of  theni» 
or  a  trustee  on  their  behalf,  relating  to  the  debts  or 
liabUities  of  the  debtor  and  his  release  therefirom,  or  the 
distribution,  inspection,  management  and  winding  up  of 
his  estate,  or  any  of  such  matters,  as  valid  and  effectual 
and  binding  on  all  the  creditors  as  if  they  were  parties 
to  and  had  duly  executed  the  same  provided  certain 
conditions  are  observed.  In  the  present  case  one  of  the 
creditors  has  become  surety  for  the  payment  of  10«.  in 
the  pound,  a  sum  which  the  creditors  probably  would  not 
otherwise  have  received ;  but  he  has  by  the  deed  a  cer- 
tain advantage  secured  to  him  in  respect  of  the  payment 
of  the  instalment  on  the  debt  owing  to  him  from  the 
insolvent  debtor.  The  advantage,  however,  is  not  a 
large  one,  and  considering  the  engagement  for  which  he 
is  responsible  to  the  other  creditors,  the  arrangement  is 
upon  the  whole  probably  disadvantageous  to  him  rather 
than  advantageous.  The  advantage  is  this,  he  may  at 
once  claim  firom  the  debtor  the  instalment  of  7t*  6d.  in 
the  pound;  and  in  my  mind  it  is  not  a  matter  free 
firom  difficulty  whether,  though  the  practical  result  is 
beneficial  to  the  body  of  creditors,  such  an  arrangement 
comes  within  the  terms  of  the  192nd  section.  On  the 
other  hand,  such  an  arrangement  may  be  eminently 
advantageous  to  the  body  of  creditors.  The  estate  of  a 
debtor  may  be  insufficient  to  pay  the  creditors  a  certain 
dividend,  and  an  individual  creditor  may  intervene,  and, 
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keeping  the  debtor  on  his  legs,  may  undertake  to  pay       1864. 
tkat  dividend  to  all  the  creditors  in  a  manner  which       welu 
they  may  consider  highly  satisfactory;  and  such  an       haooh. 
arrangement  having  received  the  assent  of   a  number 
representing    three-fourths  in  value  of  the  creditors 
whose  debts  respectively  amount  to  lOL  and  upwards, 
one  outstanding  obstinate  creditor  ought  not  to  have 
it  in  his  power  to  firustrate  it.     K  we  could  see  that 
the  arrangement  was  collusive,  or  if  the  deed  on  the 
face  of  it  gave  an  inordinate  or  unreasonable  advantage 
to  the  surety,  it  would  be  void ;  but  we  must  presume 
that  this  deed,  being  assented  to  by  the  requisite  ma- 
jority of  creditors,  is  for  the  benefit  of  all  concerned ; 
and  therefore  I  am  reluctant  to  hold  that  an  outstand- 
ing creditor  may  resist  it.     I  am  not  free  from  doubt 
whether  the  Legislature  intended  to  give  the  majority 
of  creditors  power  to  bind  the  non-executing  creditors 
by  such  a  deed ;  but  my  learned  brothers  do  not  share 
that  doubt,  and  therefore  I  will  not  differ  from  them. 

As  to  the  second  objection.  This  deed  is  framed  on 
the  supposition  that  the  non-executing  creditors  are 
parties  to  it.  From  the  explanation  in  the  recitals  we 
know  that  the  persons  named  in  the  second  schedule, 
who  are  the  parties  of  the  fifth  part,  are  the  non-exe- 
cuting creditors.  The  release  of  the  debtor  professes  to 
be  only  by  the  executing  creditors,  who  are  parties  of 
the  fourth  part ;  and  no  mention  is  made  of  a  release 
by  the  creditors  of  the  fifth  part.  But,  there  being  no 
n^ative  words  excluding  them,  the  effect  is  the  same 
as  if  the  executing  creditors  had  said  "  We  release  our 
debts,''  and  then,  according  to  the  decisions  on  The 
Bankruptcy  Act,  1861,  that  release  operates  as  a  release 
of  the  debts  of  the  non-executing  creditors,  who  are  in 
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1864.        T^o  sense  parties  to  the  deed,  except  by  virtue  of  the 


T. 

Hacov. 


y^^^       statute.     In  Leffff  v.  Cheesebraugh  (a)  the  defeazance  ^ 

in  terms  confined  to  those  who  actually  executed  the 
deed,  and  the  Court  thought  that  the  language  shewed 
an  intention  to  exclude  those  creditors  who  did  sot 
execute  the  deed.  Here  it  is  as  if  the  executing  cre- 
ditors had  released  on  behalf  of  themselves  and  of  those 
who  are  bound  by  the  deed. 

Blackburn  J.  As  to  the  first  question,  a  majority 
in  number  representing  three-fourths  in  value  of 
the  creditors  of  the  defendant  whose  debts  respec- 
tively amounted  to  10/.  and  upwards  agreed  to  an 
arrangement  that  all  the  creditors  should  take,  in  full 
discharge  of  their  debts,  a  composition  of  \0s.  in  the 
pound  by  two  instalments  of  7s.  6d.  in  the  pound  and 
2#.  6d.  in  the  pound,  and  that,  in  consideration  of 
the  creditors  allowing  the  personal  estate  of  the  debtor 
to  remain  under  his  controul  and  disposal,  E,  Bacon, 
who  was  himself  a  creditor  of  the  defendant,  would  be 
his  surety  for  the  payment  of  the  composition.  The 
arrangement  is  carried  out  thus :  a  trustee  is  appointed, 
and  the  debtor  and  his  surety  covenant  to  pay  him  on 
registration  of  the  deed  the  instalment  of  7s.  6d.  in  the 
pound,  and  before  the  expiration  of  twelve  months  from 
the  date  of  the  deed  the  instalment  of  2^.  6(L  in  the  pound, 
which  instalments  the  trustee  is  to  pay  to  the  creditors 
on  demand  in  writing;  and,  further,  it  is  agreed  between 
the  surety  and  the  debtor  that  the  surety  shall  be  prim- 
arily liable  as  between  them  to  pay  the  instalment  of 
7s,  6d.  in  the  pound.  As  if  that  arrangement  is  carried 
out  the  surety  pays  the  instalment  on  his  own  debt  to 
(a)  5  a  B.  N.  &  741. 
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the  tnutee  and  receives  it  back  from  him,  that  payment        i864. 
is  rather  useless  and  might  have  been  left  out.  Welm 

Then  there  is  a  covenant  by  the  debtor  that  he  will,  hacoh. 
on  the  r^istration  of  the  deed  and  on  or  before  twelve 
months  firom  the  date  of  the  deed,  pay  to  the  surety  the 
instalments  of  7*.  6d.  in  the  pound  and  2s.  6d.  in  the 
pound  respectively.  The  objection  taken  is,  that  as  the 
surety  has  a  covenant  from  the  debtor  to  pay  his  instal- 
ments, and  the  other  creditors  are  only  to  receive  their 
instalments  through  a  trustee  on  demand  in  writing,  there 
is  a  diflference  between  the  position  of  JS:  Hacon  and  that 
of  the  other  creditors ;  and,  no  doubt,  there  is  a  difference, 
because  E.  Hacon  gets  the  personal  security  of  the  debtor, 
while  the  other  creditors,  although  they  have  the  joint 
personal  security  of  the  debtor  and  the  surety,  have  it,  not 
directly,  but  through  the  intervention  of  the  trustee,  and 
ifaen  only  on 'making  a  demand  in  writing.  I  do  not 
enter  into  the  difference  in  respect  of  the  instalment  of 
2s.  6d.  in  the  pound,  because  it  raises  the  same  point. 
It  is  contended  that  this  renders  the  whole  deed 
Toid  under  The  Bankruptcy  Act,  1861,  24  &  25  Vict. 
c.  134.  *.  192. ;  but  such,  I  think,  is  not  the  effect  of 
that  section.  It  has  been  held  that  the  meaning  of  the 
section  is,  that  the  agreement  must  be  on  behalf  of  all 
the  creditors,  and  that  no  class  shall  be  excluded  from 
it,  and  that  the  executing  creditors  cannot  bind  the  non- 
assenting  creditors  to  anything  which  puts  them  in  a 
worse  position  than  the  executing  creditors.  Now  the 
arrangement  in  this  deed  amounts  to  no  more  than  this, 
that  the  requisite  majority  of  creditors  bargain  for  a 
surety  who  promises  to  pay  all  the  creditors  10*.  in  the 
pound,  and  he,  being  a  creditor,  is  not  quite  in  the 
same  position  as  the  other  creditors ;  but  this  is  almost 

VOL.  V.  P  B.   &  s. 
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1864.  necessary,  from  the  fact  of  his  being  surety  and  the 
Wells  others  not  being  so.  And,  even  if  they  do  give  him  an 
Ha^'oh  advantage,  I  am  not  prepared  to  say  that  it  would  avoid 
the  deed.  We  have  decided  that  it  is  within  the  scope 
of  the  authority  of  the  requisite  majority  of  the  creditors 
to  assent  to  a  composition  deed  in  which  there  is  no 
absolute  giving  up  of  the  whole  property  of  ih# 
debtor  (a).  That  being  so,  I  cannot  see  why  the  re- 
quisite majority  of  creditors  may  not  allow  the  debtor  to 
keep  part  of  his  personal  estate  to  himself  and  transfer 
part  to  a  surety  as  a  consideration  for  the  purchase  of 
his  suretyship,  that  being  a  matter  "  relating  to  the  debts 
or  liabilities  of  the  debtor  and  his  release  therefrom'' 
within  sect.  192.  In  the  majority  of  cases  it  might 
be  very  beneficial  that  the  creditors  should  make  such  a 
bargain  with  a  person  who,  either  as  a  relative  or  from 
taking  a  more  sanguine  view  of  the  affairs  of  the  debtor, 
is  willing  to  enter  into  it. 

The  other  question  is,  whether  the  deed  is  so  framed 
as  to  be  pleadable  in  bar.  We  held  in  fVkUehead  v. 
Porter  (i),  this  morning,  that  a  deed  containing  a  release 
may  be  pleaded  in  bar  to  an  action  by  a  non-assenting 
creditor,  and  that  is  good  law.  Deeds  which  are  trust 
deeds  only,  and  do  not  contain  any  release,  but  simply 
distribute  the  property  of  the  debtor  in  bankruptcy,  are 
not  pleadable  in  bar ;  and  if  this  deed  did  not  operate  as 
a  release  by  the  non-executing  creditors,  it  could  not  be 
pleaded  in  bar  to  this  action.  But  sect.  192  says  that 
every  deed  made  between  a  debtor  and  his  creditors 
or  any  of  them,  or  a  trustee  on  their  behalf,  relating 

(a)  See  Clapham  v.  Atkinsan,  4  B.  4"  S.  722 ;  affirmed  in  P^xch.  Ch, 
Id.  7^. 
(A)  See  the  preceding  case,  p.  193. 
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to  the  debts  or  liabilities  of  the  debtor  and  his  release  1864. 
therefrom,  or  the  distribution^  inspection,  management  wkxb 
and  winding  up  of  his  estate,  or  any  such  matters,  Hi^n. 
shall  be  as  valid  and  effectual  and  binding  on  all  the 
creditors  as  if  they  were  parties  to  and  duly  executed 
the  same,  provided  the  prescjribed  conditions  are 
ob^rved.  The  execution  of  a  deed  by  one  creditor 
cannot  release  the  debt  of  another  creditor  who  has 
not  executed  the  deed.  But  the  effect  of  sect.  192 
must  be,  that  when  the  requisite  majority  execute  a 
release  of  the  debtor,  and  it  appears  on  the  face  of  the 
deed  that  it  was  intended  it  should  be  a  release  by  all  the 
creditors,  those  who  do  not  execute  are  bound  as  if  each 
of  them  had  executed  it  and  released  his  own  debt 
Does  this  deed  then  shew  such  an  intention  ?  All  the 
creditors  who  executed  or  assented  to  the  de^,  and  aU 
who  refused  to  execute  it,  are  ascertained.  From  the 
deed  it  appears  that  the  parties  of  the  fourth  part  are  the 
former;  and  the  parties  of  the  fifth  part  are  the  persons 
named  in  the  second  schedule, — it  is  averred  in  the 
plea  that  all  who  did  not  assent  to  and  execute  the  deed 
are  set  forth  in  that  schedule;  and  the  deed  recites  an 
agreement  ^'  that  all  and  singular  the  creditors  oC'  the 
dcsfendant  '^  should  take  in  full  dischai^e  of  their 
respective  debts  a  composition^'  of  lOs.  in  the  pound, 
and  that  the  deed  should  contain  a  release.  In  pur* 
fl;iiance  of  that  agreement,  the  creditors  of  the  fourth 
part  release  the  debtor ;  so  that  each  executing  creditor 
releases  his  own  separate  debt,  and  does  so  in  further- 
ance of  an  agreement,  and  with  the  intent  that  the 
debts  of  the  non-assenting  creditors  should  be  released ; 
consequently  that  all  should  release;  and  therefore  it 

p  2 
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1864.  operates  as  a  release  of  the  debts  of  those  who  have  n 
Wellb  *^  ^^^  ^  of  those  who  have  executed  the  deed.  1 
Hacoh.      tliese  reasons  this  objection  also  fails. 

Shee  J.  For  some  time  I  felt  considerable  difficu 
from  the  argument  of  Mr.  Hanneti  that  there  was 
inequality  in  this  deed  in  favour  of  E.  Hacon,  but 
further  consideration  I  think  there  is  no  such  inequaL 
For  E.  Hacon  covenants  with  the  trustee  that  he  ^ 
immediately  on  the  registration  of  the  deed  pay  hm 
sum  sufficient  to  pay  all  the  creditors  Ts,  dd,  in  tl 
pounds  and  the  trustee  is  to  pay  that  instalment  to  tl 
creditors  at  any  time  after  the  registration  of  the  dee 
upon  demand  in  writing ;  so  that  if  the  deed  is  ca 
ried  into  effect  the  creditors  are  to  receive  immediate 
the  instalment  of  7*.  6rf.  in  the  pound  through  t 
trustee,  and  in  order  to  enable  E,  Hacon  to  fulfil  1 
covenant  with  the  trustee  he  has  the  debtor's  peraoi 
covenant  to  pay  him  7s.  6d.  in  the  pound.  The  effc 
is  that  the  majority  of  the  creditors  are  willing  to  ta 
instalments  of  7s,  6d.  and  afterwards  2^.  6d,  in  t 
pound  in  discharge  of  their  debts,  and  to  get  the  secori 
of  E.  Hacon  for  the  payment  of  the  instalments,  a* 
then  it  makes  a  provision,  which  is  reasonable,  that 
should  be  paid  immediately  by  the  debtor,  in  order 
enable  him  to  pay  the  trustee.  In  this  arrangement 
see  no  substantial  inequality  or  unreasonableness. 

The  other  difficulty  is  met  by  looking  careftrlly 
sect.   192   of  The   Bankruptcy   Act,   1861,   24   &  5 
Vict.  c.  134     [His  Lordship  read  it.]     The  words  at 
not  every  deed  '^  relating  to  the  debts  or  liabilities  c 
the  debtor*'  generally,  but  every  deed  '^  relating  to  th 
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debts  or  liabilities  of  the  debtor,  and  his  release  there- 
from/^ that  is,  from  all  his  debts  due  to  all  his  creditors ; 
and  consequently  include  those  who  have  not  as  well  as 
those  who  have  executed  the  deed.  The  words  are 
lai^  enough  to  get  over  the  diflBculty ;  and  therefore 
on  that  objection  also  our  judgment  must  be  for  the 
defendant. 

Judgment  for  the  defendant. 


1864. 


Wells 

V. 

Hacon. 


Balden  against  Pell. 


Declaration  on  the  common  counts.  Plea.  A  deed  dated  the  14th 
Decemher,  1861,  made  between  the  defendant  of  the  first  part^  J.  P.  of 
the  second  part,  and  certain  persons  who  were  then  creditors  of  the 
defendant,  and  who  would  then  have  been  entitled  to  prove  under  an 
flydjudication  of  bankruptcy  against  the  defendant,  founded  on  a  {petition 
filed  on  the  day  and  year  last  aforesaid,  of  the  third  part ;  by  which  the 
debtor,  besides  couTeying  all  his  real  estate  to  J.  P.,  his  heirs  and 
assigns,  assigned  his  pen>onal  estate  and  effects  unto  J.  P.,  his  exe- 
cutors, administrators  and  assigns,  in  trust  for  his  creditors,  and  which 
contained,  among  others,  the  following  clauses:  (1).  That  J.  P.,  his 
executors  or  administrators,  might  appoint  an  attorney,  clerk,  or  account- 
ant, and  depute  to  him  the  powers  and  authorities  thereby  given  to  J.  P., 
his  executors  or  administrators.  (2).  That  the  creditors  before  becoming 
entitled  to  a  dividend  should,  if  required  by  J.  P.,  his  executors  or 
adminif^trators,  deliver  a  statement  in  writing  of  their  debt  or  claim, 
with  all  the  particulars  usual  in  a  proof  in  bankruptcy,  and  should,  if 
required  hj  J.  P.,  his  executors  or  administrators,  \enfy  such  debt  or 
dalm  by  his  solemn  declaration.  (3).  "  That  all  creditors  to  whom  bills 
or  other  negotiable  instruments  might  have  been  given  by  the  defendant 
for  the  debts  due  to  such  creditors,  or  any  of  them,  or  any  part  thereof, 
should  indemnify  the  defendant  and  his  estate  against  all  claims  or 
demands  by  other  persons  than  themselves  in  respect  of  such  bills  or 
instruments,  and  aU  losses,  damages  and  costs  by  reason  or  in  respect 
thereof^  and  should,  if  any  such  bills  had  been  indorsed  or  transferred 
to  any  other*  persons,  take  the  same  up  and  retire  the  same  before  or 
'when  they  should  become  due,  and  so  as  to  prevent  any  claim  or  demand 
in  respect  thereof  being  made  upon  the  defendant  or  his  estate."  (4). 
That  •/.  P.,  his  executors  or  administrators,  might  convene  a  meeting  of 
the  creditors  by  notice,  stating  the  subject  to  be  brought  forward,  and 
all  resolutions  passed  by  the  m{\jor  part  in  number  and  value  of  the 
creditors  present,  personally  or  by  proxy,  should  be  valid,  and  bind  all 
the  creditors.  (5).  That  if  the  deed  could  not  operate  under  the  pro- 
Tisions  in  The  Bankruptcy  Act,  1861,  nevertheless  it  should  be  binciina 
on  all  creditors  who  should  execute  or  accede  to  it.    (6;.  If  it  should 
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186^,         ^®  decided  by  any  competent  legal  tribunal  that  the  deed  wbb  not 

„. *         binding,  J.  P.  was  empowered  to  execute  a  further  deed  or  deeds  under 

Baldbn        ^^  provisions  of  The  Bankruptcy  Act,  1861. 

J  1.  Held  that  clause  (3)  imposed  upon  creditors  who  had  received  billfl 

Pbll.  ^^  other  negotiable  instruments  an  unreasonable  obligation,  and  therefore 

was  not  binding  upon  non-assenting  creditors  of  that  class ;  and  conse- 
quently the  deed  was  void,  as  not  fulfilling  the  conditions  required  by 
sect.  192  of  The  Bankruptcy  Act,  1861,  24  &  25  Vict  c.  134. 

2.  Quarej  whether  the  other  dauses  were  objectionable  ? 

3.  Qu<ere^  whether  it  was  objectionable  that  the  powers  of  the  trustee 
under  the  deed  were  continued  to  his  executors  and  administrators? 


T^HE  declaration  contained  counts  for  work,  journeys 
and  attendances    by  the  plaintiff  and  J.  Atwoodj 
deceased,  as  the  attorneys,  solicitors,  and  agents  of  the 
defendant,  &c.,  and  the  common  counts. 

Second  plea.     That,  on  the  14th  December  last  plbst, 
the  defendant  was  indebted  to  divers  persons  in  divers 
sums  of  money,  and  amongst  others  to  the  plaintiff  and 
J,  Atwood,  and  to  the  plaintiff  in  respect  of  the  debts, 
claims,  demands  and  causes  of  action  in  the  declaration 
mentioned,  and  the  plaintiff  and  J.  Atwood  and  the  said  ^ 
persons  were  then  creditors  of  the  defendant  within  Thes 
Bankruptcy  Act,  1861,  and  the  defendant  was  unable  U^ 
pay  the  same.     And  thereupon,  on  the  day  and  year  las^; 
aforesaid,  and  after  the  11th  October,  1861,  by  an  inden- 
ture bearing  date  the  said  14th  December,  made  between 
the  defendant  of  the  first  part,  one  J.  Percivall  of  the 
second  part,  and  certain  persons,  companies  and  copart- 
nership firms,  who  were  then  respectively  creditors  of  the 
defendant,  and  who  would  then  have  been  entitled  to 
prove  under  an  adjudication  of  bankruptcy  against  the 
defendant,  founded  on  a  petition  filed  on  the  day  and 
year  last  aforesaid,  of  the  third  part :  after  reciting  as 
therein  is  recited,  the  defendant  did  grant,  convey  and 
assure  unto  J.  Percivall,  his  heirs  and  assigns,  all  and 
singular  the  messuages,  lands,  tenements  and  heredita- 
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menta  whatsoever  and  wheresoever  of  or  to  which  the  1864. 
defendant^  or  any  person  or  persons  in  trust  for  him,  baldbii 
was  or  were  then  seised  or  entitled  for  any  estate  or  p^^^ 
interest  whatsoever,  and  whether  in  possession,  rever- 
sion,  remainder  or  expectancy,  with  the  rights,  members 
and  appurtenances  thereunto  belonging,  and  all  the  es- 
tate, right,  title  and  interest  of  the  defendant  therein  or 
thereto;  to  have  and  to  hold  the  said  hereditaments  and 
prenuses  thereby  granted  and  conveyed,  or  intended  so 
to  be,  unto  and  to  the  use  of  J.  Percivall,  his  heirs  and 
assigns,  upon  and  for  the  trusts,  intents  and  purposes 
thereinafter  declared  or  referred  to  concerning  the  same; 
and  the  defendant  did  thereby  also  assign  and  transfer 
unto  J.  Percivall,  his  executors,  administrators  and 
assigns,  all  and  singular  the  chattels  real  (except  as 
thereinafter  excepted),  goods,  chattels,  personal  credits, 
personal  estate  and  effects  whatsoever  and  wheresoever, 
of  or  to  which  the  defendant,  or  any  person  or  persons 
in  trust  for  him,  was  or  were  possessed  or  entitled  for 
any.  interest  whatsoever,  and  all  the  right,  title  and 
interest  of  the  defendant  therein  and  thereto :  to  hold, 
receive  and  take  the  premises  thereby  assigned  or 
intended  so  to  be  unto  J.  Percivall,  his  executors,  admi- 
nistrators and  assigns,  nevertheless,  upon  and  for  the 
trusts  and  purposes  thereinafter  declared  or  referred  to 
concerning  the  same.  And  it  was  thereby  provided  that 
the  assignment  or  assurance  thereinbefore  contained 
should  not  extend  or  be  deemed  or  construed  to  extend 
to  any  leasehold  premises  held  by  the  defendant,  which 
he  was  then  prohibited  from  assigning,  or  from  assign- 
ing without  consent  and  such  consent  had  not  been 
given,  or  to  any  leasehold  premises  the  lease  or  leases 
whereof  would  be  forfeited  or  become  liable  to  forfeiture 


T. 

Pell. 


216  EASTEB  TERM. 

1864.  by  assignment,  nor  to  any  property  or  eflFects  of  any 
bIldJw"  ^"^d  conveyed,  assured  or  assigned  by  a  certain  deed, 
bearing  date  the  16th  September,  1861,  and  made 
between  the  defendant  of  the  one  part,  and  R.  G.  -B., 
J.  M.  and  T.  R.  of  the  other  part :  it  being  the  intent 
and  meaning  of  the  said  presents  that  all  such  premises, 
property  and  eflfects  should  be  excepted  out  of  these 
presents.  And  the  defendant  did  thereby  appoint 
J.  PerdvalU  his  executors  and  administrators,  his  true 
and  lawful  attorney  and  attorneys  for  him  and  in  his 
name,  Or  in  the  name  of  the  said  trustee,  to  ask, 
demand,  sue  for,  recover  and  receive  of  and  from  the 
person  or  persons  liable  or  interested  to  pay  the  same, 
all  and  singular  the  debts,  effects,  moneys  and  premises 
thereby  assigned  or  intended  so  to  be,  and  on  payment, 
receipt  or  delivery  thereof,  or  any  part  thereof,  to  make, 
give,  sign  and  execute  all  and  every  acquittances^  re- 
ceipts, releases  or  discharges  for  the  same;  and  on 
non-payment  or  non-delivery  thereof,  or  of  any  part 
thereof,  in  the  name  of  J.  Percivall  or  of  the  defendant 
to  bring,  commence  and  prosecute  any  suit,  action  or 
other  proceeding  which  he  or  they  might  consider 
expedient  for  enforcing  the  payment  and  deliverjr 
thereof  or  any  part  thereof,  and  generally  to  do  and 
perform  all  such  acts^  matters  and  things  as  might  be 
necessary  or  expedient  touching  the  premises.  And  it 
was  thereby  agreed  and  declared  that  J.  Percivally  his 
heirs,  executors,  administrators  and  assigns,  should  stand 
seised  or  possessed  of  all  and  singular  the  premises 
thereby  conveyed  and  assigned  respectively,  upon  trust 
to  sell,  dispose  of,  collect,  get  in  and  receive  the  same, 
with  as  full  powers  in  all  respects  as  if  the  defendant 
were  a  bankrupt,  and  the  said  J,  Perctiall  had  been 


XXVn.  VICTORIA.  217 

appointed  and  was  acting  as  sole  assignee  of  his  estate  I8G4. 
and  effects,  and  to  stand  possessed  of  the  proceeds  of  BAhv>vn 
the  said  trust  estate,  after  deducting  and  retaining  the  ylij^ 
costs,  charges  and  expenses  of  and  incident  to  the 
execution  of  the  trusts  of  the  said  presents,  in  trust 
to  divide  the  same  from  time  to  time  between  and 
amongst  the  present  creditors  of  the  defendant, 
rateably  and  in  proportion  to  the  amount  of  their 
respective  debts,  and  in  accordance,  as  far  as  might  be, 
urith  the  rules  and  practice  in  cases  of  bankruptcy,  and 
after  full  payment  thereof  in  trust  to  pay  the  surplus  (if 
any)  to  the  defendant.  And  it  was  thereby  further 
provided,  agreed  and  declared  that  for  effectuating  the 
purposes  aforesaid,  or  any  of  them,  J.  Percivall,  his 
executors  or  administrators,  might  nominate  and  appoint 
one  or  more  attorney  or  attorneys,  clerk  or  clerks, 
accoimtant  or  accountants^  or  other  person  or  persons,  at 
such  salary  or  salaries  as  he  or  they  should  think  proper, 
and  depute  to  him  or  them  all  or  any  of  the  powers  or 
authorities  thereby  given  to  J,  Percivall,  his  executors  or 
administrators,  and  might  at  pleasure  revoke  or  vary 
such  appointment,  and  might  also  do,  order,  direct  and 
assent  to  all  and  every  or  any  such  other  acts,  matters 
and  things  whatsoever  relative  to  the  premises  as  he  or 
they  in  his  or  their  discretion  should  think  expedient, 
and  in  particular  (but  without  limiting  the  force  or 
effect  of  the  general  powers  thereinbefore  contained) 
that  it  should  be  lawful  for  J,  Percivall,  his  executors 
or  administrators,  to  exercise  his  or  their  discretion  as 
to  authorising  or  commencing,  defending,  continuing 
or  prosecuting,  or  discontinuing  or  compromising^  any 
actions,  suits  or  other  legal  proceedings,  and  also  to 
compound  any  debt  or  debts  or  sum  or  sums  of  money 
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1864.       ^o^  ^^6  ^^6  being  owiug  to  the  defendant^  and  to  accept 
Baldir       ^^  ^^®  security  for  part  of  the  same  in  fiill  thereof,  and 
p^*  to  give  fiirther  time  for  payment  of  any  such  debt  or 

debts  or  sum  or  sums  of  money,  and  to  forego  any  debt 
or  debts  which  should  in  his  or  their  opinion,  be  bad, 
and  to  sell  or  authorise  sales  upon  credit  without 
being  answerable  for  any  consequent  loss,  and  also  to 
settle  and  determine  any  question  or  questions,  claim  or 
claims,  which  should  or  might  arise  touching  or  con- 
cerning the  construction  of  those  presents  or  any 
clause  therein  contained,  or  touching  or  affecting  the 
estate  of  the  defendant,  or  relating  to  or  arising  out  of 
or  connected  with  those  presents,  by  arbitration,  opinion 
of  counsel,  special  case,  certificate  of  accountant,  or  in 
any  other  manner  which  J.  Percivall,  his  executors  or 
administrators,  should  think  proper,  and  upon  such  terms 
and  conditions  as  he  or  they  should  think  reasonable, 
and  also  to  abide  by  or  contest  wholly  or  in  part  any 
award  or  awards  which  should  or  might  be  made  by  the 
referee  or  referees  or  their  umpire.  And  it  was  thereby 
provided  and  further  agreed  and  declared,  that  nothing 
in  those  presents  contained  should  release  any  surety 
or  sureties,  or  suspend,  prejudice,  or  afifect  the  right 
or  remedies  of  the  said  creditors  or  any  of  them 
against  any  surety  or  sureties,  or  any  other  person  or 
persons  whomsoever  other  than  the  defendant.  And  it 
was  thereby  provided  and  further  agreed  and  declared, 
that  it  should  be  lawful  for  J.  Perdvall,  his  executors 
and  administrators,  in  his  or  their  discretion,  by  and 
out  of  the  said  estate  and  the  proceeds  thereof,  to  pay 
in  full  or  effectuate  any  arrangement  which  he  or  they 
should  deem  reasonable  and  for  the  benefit  of  the  cre- 
ditors with  any  person  or  persons,  either  holding  any 
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goods  or  property,  or  bills  or  securities  for  the  defendant  1864. 
(or  in  which  he  was  or  might  be  interested)  by  way  of  baldsh 
security  or  pledge  for  money,  or  having  any  claim  or  p^ 
demand  thereon  in  any  manner  by  way  of  lien  for  the 
purpose  of  obtaining  possession  of  the  same  goods, 
property  or  securities  exonerated  and  released  from  such 
pledge  or  lien,  claims  or  demands.  And  it  was  thereby 
provided  and  further  agreed  and  declared  that  it  should 
be  lawful  for  J.  Pereivallf  his  executors  and  administra- 
tors, to  lay  out  and  invest,  or  direct  to  be  laid  out  and 
invested,  in  his  or  their  name  or  names,  imy  moneys  not 
immediately  required  for  the  purpose  of  making  a 
dividend  or  otherwise  in  the  purchase  of  any  of  the 
parliamentary  stocks  or  public  funds  of  Great  Britain, 
or  of  exchequer  bills,  or  by  way  of  deposit  with  any 
banking  or  other  Company,  with  fiill  power  for  J. 
JPercivali,  his  executors  and  administrators,  to  alter, 
yary,  or  dispose  of  the  said  stocks,  funds  or  securities 
as  he  or  they  might  think  proper.  And  it  was  thereby 
provided  and  agreed  and  declared  that  each  of  the  said 
creditors  before  he  or  she,  or  his  or  her  partner  or 
partners,  should  become  entitled  to  any  dividend  or 
dividends,  should,  if  required  by  J.  Percivall,  his  execu- 
tors or  administrators,  deliver  to  him  or  them  a  state- 
ment in  writing  signed  by  such  creditors  respectively  of 
his  or  her  debt  or  claim,  or  the  debt  or  claim  of  the 
firm  in  which  he  or  she  might  be  a  partner,  with  all  the 
particulars  usual  in  a  proof  in  bankruptcy,  comprising 
every  satisfaction  and  security  for  the  same,  or  any  part 
thereof,  and  should,  if  required  by  J.  Percivall,  his 
executors  or  administrators,  verify  such  debt  or  claim 
by  his  or  her  solemn  declaration  under  the  Act  of  Par- 
liament in  that  behalf  (as  well  with  respect  to  the  consi- 
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1864.  deration  as  to  the  amount  of  the  same).  Bnt  neither 
B^LDEH       *^y  «^ch  declaration,  nor  the  execution  by  him  or  her 

Pjell.  ^^  those  presents,  should  be  conclusive  evidence  of  the 
validity  or  amount  of  such  debt  or  claim ;  hut  J.  Percwall, 
his  executors  or  administrators,  might  litigate  or^dispute 
the  same  if  he  or  they  should  think  proper;  and  thereafter, 
whenever  required  by  J.  Percivall,  his  executors  or  admi- 
nistrators, such  statement  and  verification  should  be  re- 
newed and  continued  with  all  receipts,  payments,  matters 
and  things  which  in  bankruptcy  would  affect  the  debt 
or  claim  or  the  dividend  thereon  "before  such  respective 
creditor,  or  his  or  her  partner  or  partners,  should  be 
entitled  to  any  further  dividend.  And  it  was  further 
agreed  and  declared  that  all  creditors  to  whom  bills 
or  other  negotiable  instruments  might  have  been 
given  by  the  defendant  for  the  debts  due  to  such 
creditors,  or  any  of  them,  or  any  part  thereof, 
should  indemnify  the  defendant  and  his  estate  against 
all  claims  or  demands  by  other  persons  than  themselves 
in  respect  of  such  bills  or  instruments,  and  all  losses, 
damages  and  costs,  by  reason  or  in  respect  thereof, 
and  should,  if  any  such  bills  had  been  indorsed  or  trans- 
ferred to  any  other  persons,  take  the  same  up  and  retire 
the  same  before  or  when  they  should  become  due,  and 
so  as  to  prevent  any  claim  or  demand  in  respect  thereof 
being  made  upon  the  defendant  or  his  estate.  And  it 
was  provided  and  thereby  further  agreed  and  declarei 
that  such  of  the  said  creditors  as  should  hold  any 
security  or  securities  for  his,  her,  or  their  debt  or  debts, 
should  be  entitled  to  receive  and  be  paid  dividends  as 
aforesaid  only  upon  the  balance  which  should  remain 
due  or  owing  to  him,  her,  or  them  respectively  after 
realising  his,  her,  or  their  said  security  or  securities,  or 
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giving  full  credit  for  the  foil  value  thereof,  such  value  1864. 
in  each  case  to  be  agreed  upon  between  J,  PercivaH,  his  baldem 
executors  or  administrators,  on  the  one  hand,  and  the 
creditors  holding  the  security  on  the  other  hand,  and, 
in  case, of  dispute,  to  be  settled  by  arbitration  in  the 
ordinary  manner.  And  it  was  thereby  provided,  agreed 
and  declared  that  if  J.  PercivaH,  his  executors  or  admin- 
istrators, should  for  any  reason  be  desirous  of  submit* 
ting  to  the  said  creditors  any  question  or  questions 
touching  or  affecting  the  said  estate  and  premises,  or 
any  part  thereof,  or  of  obtaining  confirmation  of  any 
act  or  acts  done  or  authorised  by  him  or  them,  or  of 
passing  his  or  their  accounts,  then,  and  in  any  such  case, 
and  as  often  as  the  same  should  happen,  it  should  be 
lawful  for  J.  Percivall,  his  executors  or  administrators, 
to  convene  a  meeting  of  the  said  creditors  by  sending 
through  the  Post  office,  addressed  to  each  creditor  at 
his  or  her  usual  or  last  known  place  of  abode  or  of 
business  in  England^  in  time,  according  to  the  ordinary 
course  of  delivery,  to  be  delivered  seven  clear  days  at 
the  least  before  the  day  of  meeting,  a  notice  in  writing, 
stating  the  day  and  place  of  meeting,  and  the  subject 
or  subjects  to  be  brought  forward  thereat ;  and  that  all 
resolutions  passed  and  all  acts  done  by  the  major  pait 
in  number  and  value  of  the  creditors  present,  personally 
or  by  proxy,  at  any  such  meeting,  upon  or  in  reference 
to  the  subject  or  subjects  mentioned  or  referred  to  in 
the  notice  convening  the  same,  should  be  valid  and 
effectual,  and  bind  all  the  said  creditors  and  their 
respective  executors,  administrators  and  assigns.  And 
it  was  thereby  further  agreed  and  declared  that  the 
receipts  in  writing  of  J.  Perdvall,  his  executors  or 
administrators,  for  any  money  paid  to  him  or  them  by 
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1864.  virtue  of  the  said  presents^  should  be  effectual  discharges 
g^j^pjjjj  for  the  same,  and  should  exonerate  the  person  or  persons 
paying  the  same  from  all  liability  to  see  to  the  appli- 
cation thereof.  And  it  was  provided  and  thereby  further 
agreed  and  declared  that  those  presents  were  intended 
to  operate  and  take  effect  under  the  provisions  in  The 
Bankruptcy  Act,  1861,  contained  as  to  trust  deeds  for 
benefit  of  creditors,  composition  and  inspectorship 
deeds  executed  by  a  debtor,  but  if  for  any  reason  those 
presents  could  not  so  operate,  nevertheless  the  same 
should  be  binding  on  all  creditors  who  should  execute 
or  accede  to  the  same.  And  the  several  parties  thereto  of 
the  third  part,  in  respect  of  their  several  debts,  claims 
and  demands,  did  and  each  of  them  did,  in  consideration 
of  the  premises,  by  the  said  indenture  remise,  release^ 
and  for  ever  quit  claim  unto  the  defendant  all  actions^ 
suits,  bills,  bonds  and  writings  obligatory,  debts,  dues, 
duties,  accounts,  sums  of  money,  extents,  executions, 
claims  and  demands  whatsoever,  both  at  law  and  in 
equity  or  otherwise  howsoever,  which  they  respectively, 
or  their  respective  executors  or  administrators,  partners 
or  partner,  then  had,  or  thereafter  should  or  might  have, 
or  otherwise  could  or  might  have,  challenge,  claim,  or 
demand  against  the  defendant,  his  heirs,  executors  or 
administrators,  or  his  or  their  estate  or  effects,  for  or 
by  reason  or  on  account  of  the  debts,  claims  and  de- 
mands of  them  the  said  creditors  respectively,  due  or 
owing  from  the  defendant,  and  all  interest  and  arrears 
of  interest  for  or  in  respect  of  the  same  several  debts, 
sums  of  money  and  premises,  or  any  of  them,  or  for 
or  by  reason  of  any  other  matter,  cause,  or  thing  what- 
soever relating  thereto.  And  that,  in  the  event  of  any 
competent  legal  tribunal  determining  or  deciding  that 
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from  any  cause  wliatBoever  the  said  indentore,  notwith-  1864. 
standing  that  it  was  duly  signed  or  assented  to  by  credi-  Baldd 
tors  of  the  required  number  and  value  to  make  it  pjj^ 
obligatory  and  binding  on  all  the  creditors  of  the  defend- 
ant^ is  not  so  obligatory  and  bindings  then  and  in  such 
case  the  defendant^  and  the  parties  thereto  of  the  third 
part^  did,  and  each  of  them  did  thereby  constitute  and 
appoint  •/.  Pereivall  the  attorney  of  them  the  defendant 
and  the  said  parties  thereto  of  the  third  part  respectively, 
and  of  his,  her,  os  their  executors  or  administrators, 
partner  and  partners,  and  in  his,  her  and  their  names, 
from  time  to  time  to  make  and  execute  or  assent  to 
such  further  or  other  deed  or  deeds,  instrument  or 
instruments,  in  the  nature  of  a  trust  deed  for  the  benefit 
of  creditors,  composition  or  inspectorship  deed,  under 
the  provisions  of  The  Bankruptcy  Act,  1861,  as  the 
counsel  on  behalf  of  J.  Pereivall  shall  advise  would 
be  obligatory  and  binding  on  all  the  creditors  of  the 
defendant  Averment.  That  the  defendant  did,  on  the 
day  of  the  date  of  the  indenture,  duly  execute  it,  and 
that  his  execution  of  it  was  attested  by  an  attorney 
and  solicitor,  and  that  «7.  Pereivall,  being  the  trustee 
appointed  by  the  indenture,  duly  executed  it,  and  that 
after  the  execution  thereof  by  the  defendant  Ji  majority 
in  number  representing  three-fourths  in  value  of  the 
defendant's  creditors,  whose  debts  respectively  amounted 
to  10/.  and  upwards,  did  by  writing  assent  to  and  approve 
of  the  indenture,  and  that  within  twenty-eight  days 
from  the  day  of  the  execution  thereof  by  the  defendant 
the  same  was  produced  and  left  (having  first  been  and 
the  same  was,  before  registration,  duly  stamped  with 
and  bore  such  ordinary  and  ad  valorem  stamp  duties  as 
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1864.  in  and  by  the  Act  were  in  that  behalf  provided)  at  the 
BALDEir  oflSce  of  the  Chief  Registrar  in  the  Act  mentioned  for 
Pell.  *^®  purpose  of  being  registered,  and  was  within  the 
twenty-eight  days  duly  registered  according  to  the  Act, 
and  together  with  such  indenture  there  was  delivered  to 
the  Chief  R^strar  a  certificate  by  J.  Percwall,  as  and 
being  such  trustee,  that  such  a  majority  as  in  this 
behalf  aforesaid  had  so  in  writing  assented  and  approved 
as  aforesaid,  and  which  certificate  also  stated  the 
amount  in  value  of  the  property  and  credits  of  the 
defendant,  as  and  being  such  debtor,  comprised  in  the 
indenture ;  and  that  immediately  on  the  execution  of  the 
indenture  by  the  defendant  possession  of  all  the  pro- 
perty comprised  therein  of  which  the  defendant  conld 
give  or  order  possession  was  by  him  given  to  J.  PercwaU, 
as  and  being  such  trustee. 

Replication  to  the  second  plea.  That  the  plaintiff  never 
executed  or  in  any  manner  assented  to  the  deed,  or  de- 
rived any  benefit  or  advantage  whatsoever  therefirom. 

Demurrer  to  the  second  plea,  and  joinder. 

Demurrer  to  the  second  replication,  and  joinder. 

The  case  was  argued  April  22,  26 ;  and  judgment 
was  delivered  on  the  latter  day. 

Joseph  Brown  {Macnamara  with  him),  for  the  plaintiff. 
— A  composition  deed,  to  take  effect  under  the  192nd 
section  of  The  Bankruptcy  Act,  1861,  24  &  25  VicL  c. 
134.,  must  not  contain  terms  which  are  unreasonable, 
Leigh  v.  PendUbury  {a) ;  and  it  must  place  executing  and 
non-executing  creditors  upon  "  precisely  an  equal  footing 
in  point  of  law/'  Ex  parte  Cockbum,  re  Smith  and 

{a)  15  C.  B,  N.  S.  815. 
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Laxton{a)j  per  Lord  Wettbury.     [Blackburn  J.      Non-        1864. 
ezecating  creditors  must  not  be  put  in  a  worse  position       Baldbs 
than  those  who  execute.]     In  Dell  v.  King  (i)  a  deed        j^^^ 
containing  an  arrangement  to  pay  a  composition  in  two 
instalments  secured  by  a  surety  was  held  bad  by  reason 
of  a  covenant  not  to  sue  the  debtor  unless  default  was 
made  in  pajring  the  instalments^  though  the  arrangement 
applied  to  all  creditors  without  distinction;  and  PoU 
hek  C.  B.,  delivering  the  judgment  of  the  Court,  said, 
p:  92,  ^*  The  creditor  has  a  right  to  have  a  deed  pre- 
sented to  him  for  execution,  which,  when  executed,  will 
put  no  burden  on  him  to  which  he  ought  not  to  be 
subject." 

First    The  covenant  indemnifying   the  debtor  and 
his  estate  against  all  outstanding  bills  of  exchange  is 
unreasonable.     In  Woods  v.  Foote^  in  error  (c),  the  deed 
contained  a  covenant  that  each  of  the  creditors,  each 
covenanting  for  his  own  acts  only,  would  indemniiy  the 
debtor  against  all  and  every  bill  of  exchange,  promissory 
note,  and  other  negotiable  instrument  on  which  he 
tnight  have  incurred  any  liability  or  which  might  have 
been  indorsed  or  put  into  circulation  by  any  or  either  of 
the  creditors;  and  Wightman  J.,  delivering  the  judg- 
ment of  the  Courtj  said,  p.  849,  "  It  seems  to  us  that 
*  ^'ovenant  by  which  a  creditor  is  bound  to  indemnify 
^^  debtor  against  liabilities  of  an  unknown  and  uncer- 
•'^^    amount,  whether  arising  from  the  failure  of  the 
^^^^l^tor  Gt  the  indorsees,  is  utterly  unreasonable.^'     In 
^^^^^hon  V.  PotU,  in  this  Court,  Trinity  Term,  May  29th, 
^,  affirmed  in  the  Exchequer  Chamber  February  2nd, 
^j  the  creditors,  parties  to  the  indenture,  severally  for 

(a)  33  /..  J,  Bank.  17. 22 ;  10  Jur.  N.  8.  573.  576. 

(6)  2H,4'C,  84.  (c)  1  H  #  C.  841: 

^^^  Vf  Q  B.   &   s. 
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1864.  themselves  and  for  their  several  heirs,  executors  and  admi 
Baldev  nistrators,  but  not  one  for  the  other  of  them,  oovenantei 
PiLifc  ^^^^  *^®  defendant  to  indemnify  him  and  his  estat 
from  all  actions  on  account  of  any  bills  of  exchange  o 
promissory  notes  accepted,  drawn  or  indorsed  by  thi 
defendant  to  or  given  to  the  said  several  creditors,  partie 
to  the  indenture,  or  any  of  them,  by  him,  and  to  retir 
and  pay  such  bills  at  maturity ;  and  an  attempt  was  mad< 
to  distinguish  the  covenant  from  that  in  Woods  y.  Foot 
in  error,  but  this  Court  and  the  Court  of  Excheqae 
Chamber  held  that  there  was  no  substantial  differeno 
between  them.  In  Inglebach  v.  Nichols  {a)  a  covenan 
by  each  of  the  creditors  to  retire  and  deliver  up  to  the 
debtor  cancelled  and  discharged,  all  bills  of  exchange  oi 
promissory  notes  given  to  the  creditors  or  any  or  eithei 
of  them  for  any  debt  due  to  him  or  them  from  the  debtor 
or  for  which  he  was  liable,  and  to  hold  him  harmless 
against  all  costs,  charges,  damages  and  expenses  to  whidi 
he  might  be  put  in  consequence  of  or  in  default  of  the 
non-retirement  of  the  same  was  held  to  render  the  deed 
void.  [  Cockhurn  C.  J.  May  not  a  debtor  who  has  given 
bills  to  some  of  his  creditors  reasonably  call  upon  them 
to  provide  for  taking  them  up?]  A  creditor,  whohai 
received  a  bill,  may  not  have  the  means  of  taking  it  up. 
or  by  doing  so  he  might  be  acting  unjustly  towaidi 
his  own  creditors :  consequently  this  clause  would  in  th< 
one  case  impose  upon  him  an  impossibility,  in  th< 
other  an  act  of  injustice.  Creditors  who  are  holden 
of  bills  at  the  date  of  the  deed  are  creditors  within 
sect  192  of  The  Bankruptcy  Act,  1861.  [He  referred 
to  sect  200.]  In  ArahbohTs  Bankruptcy ^  11th  edit, 
p.  124,  it  is  said  :  ''  If  a  bill  of  exchange  or  promissor} 
note  be  in  existence  at  the  time  a  fiat  is  sued  out  against 
(«)  14  C.  B.  y.  S  85. 
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a  party  to  it,  it  is  immaterial  whether  the  person  who  1864. 
proves  upon  it  took  it  up  before  or  after  the  issuing  of  Baldeh 
the  fiat"  p;-^ 

Secondly.  The  clause  requiring  that  each  creditor, 
before  he  is  entitled  to  a  dividend^  shall,  if  required  by 
the  trustee,  verify  his  debt  or  claim,  is  unreasonable. 
It  would  be  binding  though  a  creditor  were  lunatic  or 
dead.  In  Leigh  v.  Pendlebury  {a)  a  clause  empowering 
a  trustee  to  require  the  amount  of  any  debt  to  be  • 
▼erified  by  solemn  declaration  or  in  such  other  manner  as 
to  him  should  seem  expedient,  and  in  the  event  of  any 
creditor  refusing  or  failing  so  to  verify  his  debt  then 
he  should  lose  all  benefit,  dividends  and  advantage  to 
be  derived  from  or  claimed  under  the  deed,  was  held 
unreasonable.  [^Blachburn  J.  There  a  forfeiture  was 
incurred;  the  word  ''lose"  means  *' forfeit  Cockbum 
C.  J.  That  clause  puts  every  creditor  at  the  mercy  of 
the  trustee.] 

Thirdly.  In  case  of  the  death  of  the  trustee,  instead 
of  a  clause  for  choosing  and  appointing  a  new  trustee, 
the  discretionary  powers  are  continued  to  the  executors, 
administrators  or  assigns.  This  is  contrary  to  the  prin- 
ciple of  the  bankrupt  law  which,  by  sect  197,  is  imported 
into  composition  deeds,  viz.,  that  the  creditors  shall 
choose  the  trustee  who  is  to  have  the  management  of  the 
estate.  [Blackburn  J.  Does  this  deed  propose  to  do 
more  than  would  be  done  under  it  by  a  Court  of  equity 
if  the  words  *'  executors"  and  "  administrators"  were  not 
present?  That  Court  would  require  the  executor  or 
administrator  to  assign  the  estate  to  the  trustee.] 

Fourthly.  The  power  given  to  the  trustee  to  appoint 
an  attorney  and  depute  to  him  all  the  powers  given  to 

(a)  15  r.  B.  N.  8.  815.  822-3  note. 
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1864.        himself  is  contrary  to  the  maxim  Delegatus  non  potest 
Baldkn       delegare.      [Blackburn  J.     The  L^islatore  have  said 
Pell.        *^^*  ^  certain  majority  of  the  creditors  may  bind  non- 
assenting   creditors    provided    they    are    put    en    an 
equality.] 

Fifthly.  The  clause  by  which  the  deed  is  to  be  abso- 
lutely binding  on  executing  or  assenting  creditors^ 
though  for  any  reason  it  could  not  take  effect  under 
^  The  Bankruptcy  Act,  1861,  is  unreasonable.  The 
effect  is  that,  though  it  should  be  held  not  to  bind  all 
the  creditors,  those  who  receive  dividends  are  bound, 
and  so  one  class  of  creditors  is  bound  and  the  other 
loose.  [Blackburn  J.  Is  that  an  objection  in  the 
mouth  of  a  non-assenting  creditor  ?  What  difference 
does  it  make  to  him  if  a  creditor  who  signs  takes  upon 
himself  to  incur  a  liability  ?  Cockburn  C.  J.  The  deed 
should  be  such  that  every  creditor  might  execute  it 
•    without  being  prejudiced  by  any  covenant  in  it.] 

Sixthly.  The  clause  giving  power  to  call  a  meeting 
of  creditors,  and  binding  all  the  creditors  by  the  resolu- 
•  tions  passed  at  it,  is  at  variance  with  sect  136.  [Black- 
burn J.  That  section  provides  that,  if  any  such  resolu- 
tion is  in  the  opinion  of  the  Court  of  Bankruptcy  unjust 
or  inequitable,  it  may  be  varied  or  set  aside.]  Sect 
197  puts  the  creditor  to  the  necessity  of  appealing  to 
the  Court.  [Blackburn  J.  So  it  would  without  this 
clause.  The  clause  may  be  superfluous,  but  I  do  not  see 
that  it  vitiates  the  deed.] 

Beresford,  contrk.— A  composition  deed  which  mani- 
fests an  honest  intention  to  benefit  all  the  creditors^  and 
assigns  all  the  estate  of  the  debtor  for  their  benefit^  is  en- 
titled to  the  favourable  consideration  of  the  Court.  And 
an  objection  by  which  it  is  attempted  to  invalidate   it 
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should  shew  that  the  clause  objected  to  must  work  injus-        I86i. 
tice.    [Blackburn  J.  I  do  not  assent  to  the  position  that       baldek 
these  deeds  are  to  be  favoured.]     It  is  not  enough  that        ^^^^ 
the  clause  is  unreasonable^  it  should  be  shewn  to  pro- 
duce inequality  between  the  executing  and  non-executing 
creditors.     In  Dell  t.  Kinff  (a)  the  deed  contained  a 
covenant  different  from  any  of  the  clauses  in  this  deed ; 
and  Pollock  C.  B.,  in  deUvering  the  judgment  of  the 
Courts  said^  p.  92,  "  The  debtor  has  no  right  to  make  his  ^ 
creditor  covenant ;  nor  has  he  any  right  to  subject  him 
to  a  loss  of  his  debt^  if  he  thinks  fit  to  contest  the 
validity  of  the  deed," 

First  The  clause  of  indemnity  against  outstanding 
bills  of  exchange  does  not  apply  to  the  plaintiff,  who  sues 
not  as  the  holder  of  a  bill  but  on  an  indebitatus  assumpsit. 
In  Leffff  V.  Cheesebrouffh  (fi)  clauses  which  appeared  from 
the  language  used  to  bind  only  the  creditors  who  exe- 
cuted  the  deed,  were  held  to  be  limited  to  them ;  and 
therefore  a  non-executing  creditor  is  not  boimd  by  this 
clause.  Non  constat  that  in  the  present  case  there  were 
any  holders  of  biUs  given  by  the  debtor  who  were  not 
executing  creditors.  [Blackburn  J.  If  so  the  replica- 
tion should  have  averred  it.]  The  decisions  in  Nichol- 
son V.  Potts  (c)  andlnfflebach  v.  Nichols  (d)  proceeded  on 
Woods  V.  Foote,  in  error  (e),  where  the  covenant  was  held 
to  be  unreasonable  because  it  rendered  each  creditor 
liable  to  indemnify  against  the  bills  of  all  creditors.  In 
that  case,  Blackburn  J.  said,  p.  848,  "  Suppose  any  cre- 
ditor has  put  in  circulation  bills  of  exchange  or  promissory 
notes  upon  which  the  debtor  has  incurred  liability,  and 
he  is  sued  upon  them ;  by  the  covenant  at  the  end  of 

(a)  2  J7.  #  C  84.  {h)  5  C.  B,  N.  8.  741. 

(f)  Cited  ante,  p.  225.  {d)  14  C.  2?.  N.  S.  So. 

(f)  lH.fa  841. 
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1864.        the  deed  every  creditor  who  executes  it  becomes  liabl 
Baldiit       to  indemnify  the  debtor/'     [Blackburn  J.     That  d« 

Pjol.  ^^*  correctly  represent  my  view  of  the  covenant  in  thi 
case;  I  construed  it  reddendo  singula  singulis  as 
covenant  by  each  creditor  covenanting  for  his  own  act 
with  reference  to  the  bills  which  he  had  received  firoi 
the  debtor;  and  I  considered  that  it  was  unreasonabl 
that  a  creditor  who  had  indorsed  a  bill  of  exchange  wit 
the  debtor's  name  on  it  should  be  responsible  for  th 
default  of  others.  But  I  do  not  know  whether  th 
other  members  of  the  Court  took  the  same  view,  and  i 
is  difficult  to  say  on  what  grounds  the  majority  of  th 
Court  decided  that  case.]  This  clause  applies  only  t 
creditors,  and  a  person  who  has  received  a  bill  of  ex 
change  for  his  debt,  and  has  parted  with  it,  is  not  : 
creditor  within  sect.  192  of  The  Bankruptcy  Act,  1861 
The  holder  of  the  bill  is  the  creditor;  and  there  canno 
be  two  creditors  at  the  same  time  in  respect  of  the  stun 
debt :  Mare  v.  Underhill  (a),  Mercer  v-  Cheese  (b] 
[Blackburn  J.  In  Mare  v.  Underhill  the  plaintiff  wa 
not  the  holder  of  a  bill  but  the  acceptor  of  a  bill  for  th* 
accommodation  of  the  debtor.  Cockburn  C.  J.  An< 
the  composition  deed  was  executed  in  the  interval  be 
tween  the  acceptance  of  the  bill  and  the  taking  of  it  u] 
by  the  plaintiff.]  Then  the  clause  applies  only  to  thos 
creditors  who  are  holders  of  bills  at  the  date  of  th 
execution  of  the  deed,  and  it  is  reasonable  that  if  the; 
afterwards  pass  them  to  other  persons  they  shouli 
indemnify  the  debtor  and  his  estate  against  the  claim 
of  those  persons  on  the  bills.  [Cockburn  C.  J.  Th 
words  in  the  latter  part  of  the  clause  are  more  extensive 
and  apply  to  creditors  who  have  indorsed  bills  awa 
before  the  execution  of  tli^  deed.]  The  words  "so  a 
(a)  4  J9.  #  iS.  566.  (6)  4  Af.  #  G^  804. 
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to  prerent  any  claim   or  demand  in  respect  thereof        1864. 

mean  any  further  claim  or  demand  by  the  holder  of      ^^^ii^ 

the  bilL 

Pelu 

Secondly.  The  clause  as  to  proof  of  debts  only 
amounts  to  this,  that  the  creditors  shall^  if  required 
by  the  trustee^  deliver  reasonable  particulars  of  their 
debts  in  the  manner  usual  in  bankruptcy :  and  does  not 
subject  a  creditor  not  complying  with  it  to  loss  of  his 
debt  or  dividend.  In  Leiffh  v.  Pendlebury  (a)  the  clause 
empowered  the  trustee  to  require  the  debts  to  be  verified 
in  such  manner  as  to  him  should  seem  expedient^  and 
any  creditor  refusing  or  failing  so  to  verify  his  debt 
was  to  forfeit  all  benefit^  dividends  and  advantage  to  be 
derived  from  the  deed  (6). 

Thirdly.  The  debtor's  estate  is  assigned  to  the  trustee^ 
his  executors,  administrators  and  assigns^  and  when 
they  take  the  estate  they  must  take  power  to  administer 
it.  If  they  exercise  their  power  improperly  there  is  a 
remedy  in  the  Bankruptcy  Court  or  a  Court  of  equity. 
There  is  nothing  unreasonable  in  providing  that  the 
executors  or  administrators  in  whom  the  property  vests 
should  exercise  the  power  of  administering  it  until  a 
new  trustee  is  appointed. 

Fourthly.  The  power  of  the  trustee  to  appoint  "  one 
or  more  attorney  or  attorneys,  clerk  or  clerks,  account- 
ant or  accountants,  &c.,  and  depute  to  him  or  them  all 
or  any  of  the  powers  and  authorities''  thereby  given 
to  him,  applies  only  to  the  appointment  of  subordinates. 
If  it  gives  power  to  appoint  another  trustee  independ- 
ently of  the  creditors  the  Court  will  reject  it,  as  a  power 

(a)  16  C.  B.  N.  8,  816.  822-3  note. 

(b)  See  a  Bomewhat  similar  elaiue  in  Strick  y.  Ik  MattoSf  Z  H.  ^  C. 
22.36-7. 
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186lr.       which  the  trustee  has  no  right  to  exercise,  and  therefore 
Baldbh      i*  18  ^o  objection  to  the  validity  of  the  deed.     JSx  parU 

Pell.         Spyer^  re  Josephs^  Assignment  (a). 

Fifthly.  The  deed  provides  that  if  it  should  be  de- 
cided  by  any  competent  tribunal  that  the  deed  contains 
any  objectionable  clause  the  trustee  is  empowered  to 
execute  another  deed  without  that  clause  in  it.  It  does 
not  lie  in  the  mouth  of  a  non-assenting  creditor  to 
object  to  this  power  seeing  that  he  cannot  be  prejudiced 
by  a  deed  prepared  and  executed  under  it.  [^Conkbwm 
C.  J.  If  the  clauses  are  reasonable  non-assenting  cre- 
ditors are  bound  by  them.] 

Sixthly.  The  clause  empowering  the  trustee  to  con- 
vene a  meeting  of  the  creditors,  giving  notice  of  the 
subjects  to  be  brought  forward,  and  declaring  the  reso- 
lutions passed  at  it  binding,  follows  the  provisions  of 
the  Bankruptcy  Act,  1861,  for  winding  up  the  a£GurB 
of  debtors.  Under  sects.  136,  186,  the  Court  of  Bank- 
ruptcy has  power  to  correct  the  resolutions  if  they  are 
not  proper. 

Joseph  Brown,  in  reply. — First.  In  Inglebctch  v. 
Nichoh  (b)  the  declaration  was  not  on  a  bill  of  exchange, 
but  on  the  common  counts.  The  parties  to  this  deed 
of  the  third  part  are  all  the  creditors  who  would  at 
the  date  of  the  deed  have  been  entitled  to  prove  in 
bankruptcy.  Whether  the  plaintiflF  was  holder  of  a 
bill  of  exchange  or  not,  the  deed  contemplates  tha€ 
there  were  creditors  of  the  defendant  who  held  bills  of 
exchange  given  by  him ;  and  if  the  deed  purports  to 
bind  the  class  of  creditors  who  are  holders  of  such  bills 
and  does  not  do  so,  the  plaintiff,  though  he  does  not 
(a)  IDeG.J.fS.  318.  327-8. 830.  (6)  14  C.  B.  N.  8.  85. 
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belong  to  that  class^  may  take  this  objection.     Unless        1864. 
the  deed  binds  all  creditors^  not  excepting  any  class^       bIldmi 
non-assenting  creditors  are  not  bound.     By  sect.  194        p^ 
twenty-eight  days  after  the  execution  of  the  deed  by  the 
debtor  are  allowed  for  getting  the  deed  signed  by  the 
creditors    and    registered;   but  as  a  creditor  has  no 
notice  of  the  deed  until  it  is  registered^  during  that  time 
no  creditor  is  bound,  and  any  creditor  might  negotiate 
bills  given  to  him  by  the  debtor.     This  clause  saddles 
a  creditor  with  the  costs  of  any  intermediate  action 
between  the  date  of  the  deed  and  the  registration  of  it, 
which  is  contrary  to  the  rule  that  a  party  sued  on  a  bill 
of  exchange  is  not  to  bear  the  costs  of  any  action  except 
that  against  himself. 

[The  Court  did  not  call  upon  him  to  reply  on  the 
other  objections.] 

CocKBURN  C.  J.  As  to  some  of  the  objections  taken 
to  this  deed,  I  am  not,  as  at  present  advised,  prepared  to 
say  that  they  are  fatal  to  its  validity.  I  do  not,  however, 
express  any  definite  opinion  upon  them,  because  we  are 
all  agreed  that  the  clause  rendering  those  creditors  who 
have  taken  bills  of  exchange  or  promissory  notes  from 
the  defendant  liable  to  indemnify  him  in  respect  of 
them  is  unreasonable,  and  that  non-executing  creditors 
ought  not  to  be  bound  by  it.  The  clause  includes  two 
classes  of  creditors,  viz.,  those  who  had  taken  bills  of 
exchange  or  promissory  notes  and  still  held  them,  and 
those  who  had  negotiated  thera.  As  to  those  who  come 
under  the  first  category,  I  do  not  say  that  the  clause  of 
indemnity  is  unreasonable ;  inasmuch  as  they  have  taken 
bills  or  promissory  notes  as  security  for  their  debts,  and 
by  the  deed  they  get  the  benefit  of  the  division  of  the 
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1864.  estate  and  eflfects  of  the  bankrupt  amongst  the  creditors, 
3^j^^^  it  is  no  hardship  on  them  that  they  should  be  bound 
w  to  indemnify  the  bankrupt's  estate  if  they  afterwards 
part  with  the  bills.  But  as  regards  those  creditors 
who  have  taken  bills  and  negotiated  them,  this  clause 
imposes  on  them  the  obligation  either  to  take  up  the 
bills,  or,  if  they  do  not  so,  to  indemnify  the  debtoar's 
estate  against  all  claims,  demands  or  actions  by  other 
persons  in  respect  thereof.  It  appears  to  me  that  this 
is  a  most  unreasonable  condition  to  impose  upon  a 
non-assenting  creditor.  Under  ordinary  circumstances, 
if  the  holder  of  a  bill  given  by  the  debtor  indorses  it 
away,  he  would,  as  indorser,  be  discharged  from  liability 
on  the  bill  by  want  of  due  notice  of  dishonour ;  but 
under  this  clause,  if  the  holder  brought  an  action  against 
the  acceptor,  the  creditor  would  become  liable  to  recoup 
the  debtor's  estate  for  the  costs  to  which  it  might  be  put 
by  the  action.  That  imposes  upon  a  non-assenting  cre- 
ditor a  burden  to  which  he  ought  not  to  be  liable.  This 
clause  being  unreasonable,  the  deed  is  void;  for  I  can- 
not adopt  the  view  of  Mr.  Beresford  that,  because  the 
plaintiff  does  not  fall  within  this  class  of  creditors,  that  iSj 
because  it  is  not  shewn  that  he  has  taken  any  bill  from 
the  debtor,  therefore  the  deed  is  not  void  as  against  him 
by  reason  of  this  clause.  It  seems  to  me  that  the  con- 
sideration for  every  creditor  being  bound  by  the  deed 
either  by  coming  in  and  executing  it  or  by  the  operation 
of  the  statute  which  puts  him  in  the  same  position  aa 
if  he  had  executed  it,  is  the  assurance  that  all  the 
creditors  will  come  in  and  take  the  composition^ 
and  consider  their  debts  as  satisfied  by  the  assign- 
ment of  the  goods  and  estate  of  the  debtor;  and 
if  there  is  any  class  who  are  not  bound  by  the  deed 
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and  are  entitled  to  repudiate  it^  that  is  sufficient  reason  1864. 

for  a  creditor  belonging  to  any  other  class  objecting  to  baldmi 

the  deed  and  refusing  to  be  bound  by  it.  pj^ 
Our  judgment^  therefore^  must  be  for  the  plaintiff. 

Blackburn  J.  I  am  of  the  same  opinion.  As  at 
present  advised,  I  agree  with  my  Lord  Chief  Justice  in 
thinking  that  most  of  the  objections  taken  to  this  deed 
are  not  valid.  There  are  one  or  two  others  on  which 
I  should  not  be  prepared  to  pronounce  an  opinion  with- 
out further  consideration.  But  I  am  not  prepared  to 
hold  the  deed  bad  except  on  one  of  the  objections, 
namely,  that  relating  to  •  those  creditors  who  have 
received  from  the  defendant  "bills  or  other  negotiable 
instruments.''  The  192nd  section  of  the  24  &  25  Vict, 
e.  134.,  passed  "to  amend  the  law  relating  to  bank- 
ruptcy and  insolvency  in  England"  enacts :  "  Every  deed 
or  instrument  made  or  entered  into  between  a  debtor 
and  his  creditors,  or  any  of  them,  or  a  trustee  on  their 
behalf,  relating  to  the  debts  or  liabilities  of  the  debtor, 
and  his  release  therefrom,  or  the  distribution,  inspection, 
management,  and  winding-up  of  his  estate,  or  any  of 
such  matters,  shall  be  as  valid  and  effectual  and  binding 
on  all  the  creditors  of  such  debtor  as  if  they  were 
parties  to  and  had  duly  executed  the  same,  provided 
the  following  conditions  be  observed ;  that  is  to  say, 
1.  A  majority  in  number  representing  three-fourths 
in  value  of  the  creditors  of  such  debtor  whose  debts 
ahall  respectively  amount  to  10/.  and  upwards  shall, 
before  or  after  the  execution  thereof  by  the  debtor,  in 
writing  assent  to  or  approve  of  such  deed  or  instru- 
ment :  &C.''  On  the  construction  of  this  section  I  take 
it  as  well  settled  that  its  enactments  can  only  apply  to 
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1864,  a  deed  which  compounds  with  all  the  creditors  of  tl 
B^i,P^  party.  If  the  deed  is  so  framed  as  to  exclude  firom  i 
Pell.  operation  a  particular  class  of  the  creditors,  then  U 
three-fourths  of  the  creditors  who  have  assented  to 
have  not  pursued  their  statutable  authority,  and  tl 
deed  therefore  does  not  bind  any  non-assenting  creditor 
whether  included  in  the  excepted  class  or  not.  And 
think  that  where  the  deed  professedly  binds  all  tl 
creditors,  but  is  so  framed  as  to  cast  on  a  particoL 
class  of  non-assenting  creditors  a  greater  burden  ihi 
that  which  the  assenting  creditors  take  upon  themsdvc 
it  is  not  binding  on  those  on  whom  this  unequ 
burden  is  attempted  to  be  imposed;  and  the  eflfect 
the  same  as  if  they  had  been  designedly  excluded  firoi 
the  deed.  The  deed  not  being  binding  on  all  tl 
creditors  is  binding  on  none. 

Now  comes  the  question,  is  there  such  a  particul] 
class  of  creditors  here,  t.  e.,  are  those  creditors  who  ha^ 
received  bills  or  other  negotiable  instruments  firom  tl 
debtor  professedly  bound  to  an  extent  beyond  the  pow 
of  the  assenting  creditors  to  bind  them  ?  I  think  they  ai 
A  creditor  who  has  received  a  negotiable  security  < 
account  of  his  debt  stands  in  a  peculiar  position,  whii 
was  considered  in  Belshaw  v.  Bush  (a).  His  right 
sue  for  the  debt  is  not  gone,  but  suspended  till  the  b 
attains  maturity ;  if  then  the  bill  is  dishonoured  in  1 
hands,  or  if  having  been  passed  away  by  him  it  con] 
back  upon  him,  he  is  remitted  to  his  old  debt,  and  m 
sue  upon  it.  If  the  bill  is  satisfied  he  is  paid,  but  i 
then  he  is  a  creditor,  though  his  right  to  sue  is  si 
pended.  I  cannot  doubt  that  it  was  intended  by  t 
192nd  section  to  enable  the  three-fourths  of  assenti 

(a)  11  C.P.  191. 
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creditors  to  bind  such  creditors  as  I  have  just  described.        1864. 

No  doubt  there  is  great  difficulty,  in  every  case  in  which       baldxh 

there  are  outstanding  bills  of  exchange,  in  making  a        p^,.^ 

composition  deed  which  shall   effectually   protect  the 

debtor  from  being  obliged  to  pay  20s.  in.  the  pound 

upon  the  bills  to  some  holder  who  becomes  so  after  the 

execution  of  the  deed,  either  in  virtue  of  a  subsequent 

indorsement  to  him  without  notice,  or  as  a  prior  indorser 

to  whom  the  biU  is  returned.    It  may  be  that  Hb  such 

deed  can  be  made  unless  sect  200  be  complied  with, 

aad  a  simple  cessio  bonorum  in  the  form  in  Schedule  D. 

be  made;  or  unless  the  debtor  either  ascertains  who 

are  the  holders  of  his  outstanding  paper,  and  obtains 

their  assent,  or  waits  until  all  bills  to  which  he  has  put 

his  name  have  attained  maturity. 

But,  however  that  may  be,  I  think  the  provision  in  this 
deed  by  which  this  object  is  sought  is  unequally  burden- 
some on  the  creditors  who  have  received  negotiable  paper 
on  account  of  their  debts.  The  more  common  case  is  that 
such  a  creditor  draws  on  the  debtor  who  accepts  his  bill, 
or  that  the  debtor  indorses  direct  to  the  creditor  the  bill 
of  some  other  person,  but  it  also  often  happens  that 
some  person  as  surety  for  the  debtor  indorses  to  the 
creditor  an  acceptance  of  the  debtor.  Now  in  this  last 
case  it  would  be  most  unreasonable  to  say,  if  you  sue 
the  surety  so  that  he  can  recover  from  the  debtor  you 
shall  not  only  indemnify  him  against  the  bill  but  pay 
the  costs  of  the  suit.  Then  in  the  case  where  the  bill 
has  been  indorsed  away,  the  acceptor  may  have  a 
defence, — he  may  say,  I  have  not  received  notice  of  dis- 
honour,— and  keep  the  bill  suspended  while  that  is  being 
decided.  The  holder  in  the  meantime  will  sue  the 
acceptor,  and  if  it  afterwards  appears  that  due  notice 
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1864.  of  dishonour  was  given^  he  would  become  creditor  at 
Baldeit  ODce^  and  be  bound  to  indemnify  the  defendant  against 
Pell.  ^  costs.  Or  again^  the  person  who  indorses  the  bill 
away  might  be  so  situated  with  respect  to  hia  own 
creditors  as  to  make  it  wrong  in  him  to  do  so.  If  a 
creditor  who  is  under  such  circumstances  had  covenanted 
to  lay  himself  under  such  a  burden  it  might  be  different; 
but  it  is  neither  reasonable  nor  right  that  three-fourths 
of  a  bbdy  of  creditors,  who  perhaps  have  not  a  bill  of 
exchange  among  them  all,  should  impose  it  on  such  a 
creditor,  and  I  do  not  think  that  the  law  authorises 
them  to  do  it.  As  therefore  the  class  of  creditors  I 
have  described  are  not  bound  by  this  deed,  none  of  the 
creditors  are  bound. 

Shee  J.  It  has  now  been  clearly  decided  that  a 
deed  under  the  192nd  section  of  The  Bankruptcy  Act, 
1861,  is  bad  if  it  contains  clauses  to  which  it  is  unrea- 
sonable to  call  upon  a  creditor  to  assent  In  the  present 
case  the  clause  of  indemnity  does  not  appear  so  unrea- 
sonable as  that  in  Woods  v.  Foote^in error  (a),  and  Inglebaeh 
y.  Nichols  {b),  because  in  those  cases  each  of  the  credi* 
tors  was  bound  to  idemnify  the  debtor's  estate,  not  only 
against  bills  which  he  had  himself  taken  but  against  bills 
which  any  other  creditor  had  taken  from  the  debtor. 
In  this  deed  each  individual  creditor  only  agrees  to 
indemnify  against  all  claims  in  respect  of  bills  taken  by 
himself  But  still  it  appears  to  me  that  such  a  clause  is 
unreasonable.  It  embraces  two  classes  of  creditors; 
first,  those  to  whom  the  defendant  has  given  bills  for 
their  debts,  which  bills  they  have  not  parted  with ; 
secondly,  those  who  having  taken  bills  have  negotiated 
(a)  1  if.  #  C.  841.  (ft)  14  a  B.  N.  8,  85. 
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them.  With  respect  to  the  first  class  tbe  clause^  per-  1864. 
Laps,  is  not  unreasonable^  for  they  would  be  in  tbe  Baldbh 
same  position  as  if  the  debtor  had  never  given  bills  p^^i,^ 
at  all  on  account  of  their  debts;  they  could  prove 
against  his  estate  and  would  be  entitled  to  their 
dividend  out  of  it.  But  with  respect  to  the  second  class 
of  creditors  who  have  put  the  bills  received  by  them 
into  circulation  the  case  is  different.  The  bills  being 
outstanding  the  claim  upon  them  is  suspended*  imtil 
the  bills  become  due,  though  it  revives  if  the  bills 
remain  impaid  at  maturity.  Such  creditors  are  put 
under  a  great  disadvantage  by  this  clause;  for^  first, 
they  may  not  be  able,  without  serious  inconvenience 
to  themselves,  or  injustice  to  others  who  may  have 
claims  against  them,  to  take  up  the  bills ;  and  it  can- 
not be  reasonable  that  other  creditors  of  the  debtor 
should  compel  them  to  do  what  they  either  would  not 
or  ought  not  to  have  done  if  they  were  free  agents. 
There  may  also  be  cases  where  a  creditor,  having  passed 
away  a  bill  given  by  the  debtor,  is  not  liable  on  it  to 
the  holder  by  reason  of  the  holder  not  having  given  him 
notice  of  dishonour;  and  if,  payment  being  refused  by 
him,  the  holder  should  proceed  against  the  principal 
debtor,  then  under  this  clause  the  original  creditor  would 
be  liable  for  all  damages  and  costs.  This  clause  is 
therefore  unreasonable,  and  consequently  the  deed  con- 
taining it  void  as  against  non-assenting  creditors. 
I  say  nothing  as  to  the  other  objections. 

Judgment  for  the  plaintiff  (a). 

(a)  See  the  next  case. 
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Ketes  against  Elkins. 


Declaration  by  drawee  against  acceptor  of  a  bill  of  exchange.  Plea. 
A  composition  deed  made  between  the  defendant  of  the  fint  part,  a 
trustee  of  the  second  part,  and  the  executing  or  assenting  creditors  on 
behalf  of  themselves  and  all  the  creditors  of  the  defendant  of  the  third 
part,  by  which  the  defendant  coyenanted  with  the  trustee  to  appropriate 
half  of  his  future  net  income  ftom  his  profession  of  attorney  until  5s.  in 
the  pound  should  be  realized  and  paid  to  his  creditors  (the  amount  of 
such  income  to  be  ascertained  and  paid  at  certain  times  therein  men- 
tioned). And  the  creditors  covenanted  with  the  defendant  to  acoepi 
the  deed  in  satisfaction  of  their  debts,  claims,  and  demands  against 
the  defendant,  and  released  the  defendant  and  his  future  estate  fron 
their  debts,  claims,  and  demands :  provided  that  the  release  should  not 
pr^'udice  or  prevent  any  of  the  creditors  from  claiming  or  realizing  any 
security  held  by  them,  or  from  suing  any  person  other  than  the  debtor 
liable  to  payment  thereof  for  the  recovery  thereof,  less  the  amount 
received  by  them  under  the  deed,  nor  prejudice  the  rights  or  remedies 
of  any  such  creditors  except  as  against  the  debtor.    Held, 

1.  That  the  deed  was  a  valid  deed  within  sect.  192  of  The  Banlonptcy 
Act,  1861,  24  &  25  Vict,  c,  134.,  inasmuch  as  the  covenant  by  the 
defendant  was  not  unreasonable. 

2.  That  notwithstanding  the  proviso  reserving  remedies  againat  sureties 
the  deed  was  pleadable  in  bar. 


I^ECLARATION  on  a  bill  of  exchange  drawn  by  tbi 
plaintiff  and  accepted  by  the  defendant. 
Plea.  That  after  the  accruing  of  the  causes  of  actioi 
and  contracting  the  debts  in  the  declaration  mentioned 
and  after  action  brought^  a  composition  deed  within  th 
true  intent  and  meaning  of  The  Bankruptcy  Act^  1861 
was  executed  by  the  defendant^  then  being  a  debtc 
within  the  Act^  and  was  a  deed  made  and  entere 
into  between  the  defendant  so  being  such  debtor  vm 
his  creditors  relating  to  his  debts  and  liabilities^  and  k 
release  therefrom,  which  deed  was  set  out  as  follows  t 
"  This  indenture^  made  the  18th  March,  1864,  betw^ 
Edward  Elkins,  of  &c.  (hereinafter  called  the  debtee 
of  the  first  part ;  James  Lane,  of  &c.  (hereinafter  call 
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Elkins. 
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the  trustee)^  of  the  second  part ;  and  the  several  persons  1864. 
whose  names  are  subscribed  and  seals  affixed  in  the 
schedule  hereunder  written^  or  who  shall  before  or  after 
the  execution  hereof  by  the  said  debtor  in  writing  assent 
to  or  approve  of  this  deed  or  instrument  (being  respect- 
ively in  their  own  rights  either  individually  or  in  copart- 
nership with  others,  or  being  agents  or  attorneys  of 
creditors,  of  the  said  debtor,  on  behalf  of  themselves 
and  all  and  every  other  the  creditors  of  the  said  debtor 
(hereinafter  called  the  creditors),  of  the  third  part: 
Whereas  the  said  debtor  is  and  standeth  indebted  to 
the  parties  hereto  of  the  third  part,  and  all  those  who 
are  or  are  intended  to  be  bound  by  these  presents,  in 
divers  sums  of  money  respectively ;  and  whereas  the 
aaid  debtor  being  unable  immediately  to  pay  his  said 
creditors  the  amount  of  their  several  debts  or  claims 
against  him  in  ftdl,  hath  lately  proposed  to  them,  and  it 
hath  been  mutually  agreed  between  the  said  parties 
hereto  of  the  second  and  third  parts  respectively,  that 
the  said  debtor  shoidd  pay  all  and  every  the  creditors 
of  him  the  said  debtor,  whether  executing,  assenting 
to  or  approving  of  this  deed  or  not,  and  that  they  the 
said  creditors  should  accept  from  him  the  sum  or  com- 
position of  5#.  in  the  pound  on  the  ftdl  amount 
and  in  full  discharge  of  all  and  every  the  debts 
of  the  said  debtor  due  and  owing  by  him  at  the 
time  of  the  execution  of  these  presents,  in  manner  and 
at  the  times  hereinafter  mentioned,  that  the  said  debtor 
should  make  such  provision  for  the  payment  of  the  said 
sum  or  composition  of  5#.  in  the  pound,  and  enter  into 
such  covenants,  provisions  and  agreements  as  are  here- 
inafter contained,  and  that  the  said  creditors  should 
execute  the  release  hereinafter  provided.     Now  this 

VOL.   V.  R  B.   &   s. 
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1864.        INDENTURE  WITNESSETH  that,  in  purstiance  of  the  said 
Kites       agreement  and  in  consideration  of  the  premises^  he  the 
EwHi.       ^^  debtor  doth  hereby  for  himself,  his  heirs,  executors 
and  administrators,  covenant,  promise  and  agree  with 
the  said  trustee  on  behalf  of  himself  and  the  said  credi- 
tors respectively,  and  their  respective  executors,  admin- 
istrators, partners  and  partner,  that  he  the  said  debtor 
shall  and  will  set  apart  and  appropriate  one  equal  half 
part  or  moiety  of  his  future  net  income  or  profits  to  be 
derived  and  received  by  him  from  his  professional  fees 
and  emoluments  as  an  attorney  and  solicitor,  (and  vouch 
the  truth  thereof  in  such  a  manner  as  shall  be  required 
•  by  the  said  trustee),  until  the  said  sum  or  composition 

of  5^.  in  the  pound  shall  be  realised  and  paid  in  manner 
hereinafter  provided,  to  and  amongst  all  his  several 
creditors,  whether  executing,  assenting  to  or  approving 
of  these  presents  or  not,  upon  the  full  amount  and  in 
full  discharge  and  satisfaction  of  the  amounts  or  debts 
due  and  owing  by  him  to  them,  or  any  of  them,  on  the 
day  of  the  date  hereof,  and  that  he  the  said  debtor  will 
duly  and  truly  proceed  to  and  ascertain  the  amount  of 
such  net  income  or  profits  actually  received  (and  not 
receivable),  and  declare  the  same  to  the  said  trustee  in 
writing  at  the  end  of  eighteen  calendar  months  next 
after  the  date  of  the  certificate  of  registration  of  these 
presents,  and  thenceforth  in  like  manner  ascertain  and 
declare  the  receipts  of  the  subsequent  net  income  or 
profits  at  the  end  of  every  succeeding  twelve  calendar 
months;  and  further,  that  he  the  said  debtor  shall  and 
will  from  time  to  time  within  one  calendar  month  after 
such  ascertainment  and  declaration  thereof,  respectively, 
pay  over  such  equal  half  part  or  moiety  of  the  said  net 
income  or  profits  as  aforesaid  to  the  said  trustee  upon 
the  trusts  hereinafter  declared  of  and  concerning  the 
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same,  that  is  to  saj,  upon  trust  tliat  he  the  said  trastee^  1864. 
his  executors^  administrators  and  assigns^  shall  with  all  ku^ 
convenient  speed  out  of  the  moneys  which  shall  be  eijumb, 
received  by  him  by  virtue  hereof,  in  the  first  place  pay 
aU  costs^  charges  and  expenses  which  shall  or  may  have 
been  necessarily  incurred  or  otherwise  incidentally 
occasioned  in  and  about  the  preparation,  completion  and 
registration  of  these  presents,  such  costs  to  be  taxed  on 
the  principle  as  near  as  may  be  as  that  applied  to  a 
bankruptcy ;  and,  in  the  next  place,  shall  and  do  from 
time  to  time  pay,  distribute  and  divide  the  whole  of  the 
residue  of  such  moneys  then  remaining  in  his  hands  to 
and  amongst  all  the  creditors  of  the  said  debtor,  whether 
executing,  assenting  to  or  approving  of  this  present  deed 
or  not^  their  respective  executors  and  administrators, 
partners,  partner  or  successors,  rateably  and  in  propor- 
tion to  the  several  amounts  of  their  respective  4ebts  or 
claims,  until  the  whole  of  the  said  sum  or  composition 
of  5s.  in  the  poimd  shall  be  fully  paid  thereon  according 
to  the  true  intent  and  meaning  of  these  presents.    And 

THIS   INDENTURE    FURTHER  WITNESSETH   that,  in  further 

pursuance  of  the  said  agreement  and  in  consideration 
of  the  premises  and  of  the  said  covenant  of  the  said 
debtor,  they  the  said  creditors  do  hereby  severally 
for  themselves,  and  their  respective  heirs,  executors, 
administrators,  partners,  partner  and  successors,  cove- 
nant and  agree  with  the  said  debtor,  his  executors  and 
administrators,  to  accept  and  take,  and  they  do  hereby 
accept  and  take,  these  presents  in  full  discharge 
and  satis&ction  of  their  respective  debts,  claims  and 
demands  against  or  upon  him  the  said  debtor,  his 
estate  and  effects.  And  they  the  said  creditors, 
in   further    pursuance    of    the    said    agreement    and 

r2 
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1864.  ^^^  ^^^  considerations  aforesaid^  do,  and  each  anj 
g.^^  every  of  them  doth,  by  these  presents,  for  them- 
selves and  their  respective  heirs,  executors,  admin' 
istrators,  partners,  partner  and  successors,  firedy 
clearly  and  absolutely  remise,  release,  exonerate,  dis- 
charge and  for  ever  quit  claim  unto  the  said  debtor,  hif 
heirs,  executors  and  administrators,  and  his  and  thdi 
future  lands,  tenements,  goods  and  chattels,  estate  and 
effects,  all  and  singular  their  and  each  and  every  oi 
their  said  respective  debts,  claims  and  demands  now  dm 
and  owing  to  them  respectively,  and  all  and  all  mannei 
of  action  and  actions,  suit  and  suits,  cause  and  causes  cA 
action,  and  suit,  bills,  bonds,  writings  obligatory,  debts 
sums  of  money,  promissory  and  other  notes,  I  O  Us 
dues,  duties,  accounts,  reckonings,  costs,  charges,  ex- 
penses,  agreements,  judgments,  decrees,  decretal  oa 
other  orders,  warrants  of  attorney,  defeazances,  ex* 
tents,  executions,  quarrels,  controversies,  trespasses 
damages,  claims  and  demands,  whether  admitted  or  not 
whatsoever,  both  at  law  and  in  equity,  or  otherwise 
howsoever,  which  they  the  said  creditors  and  theii 
respective  heirs,  executors  and  administrators,  partnerSj 
partner  and  successors,  now  have,  ever  had  or  shall,  m 
may  or  otherwise  could  or  might  hereafter  have,  daim^ 
challenge,  or  demand  of  from  and  against  him  the  said 
debtor,  his  heirs,  executors  or  administrators,  or  his  oi 
their  lands  and  tenements,  goods  and  chattels,  estati 
and  effects,  or  any  of  them,  for  or  by  reason  or  oi 
account  of  the  debts,  claims  or  demands  of  them,  o; 
any  of  them,  respectively  now  due  and  owing  or  daimec 
to  be  due  and  owing  from  the  said  debtor,  and. id 
interest  and  arrears  of  interest  for  or  in  respiset  of  tin 
same  several  debts  and  premises,  or  any  of  them,  or  fo: 
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or  by  reason  or  on  account  of  any  other  matter^  cause  1864. 
or  thing  whatsoever  relating  thereto  antecedent  to  and  Ket» 
induding  the  day  of  the  date  hereof;  and  these  presents 
shall  and  may  accordingly  operate  as  a  defeazance  plead- 
able in  bar  to  or  may  be  otherwise  set  up  as  a  defence 
to  any  action  or  actions^  suit  or  suits^  or  other  proceed- 
ings at  law  or  in  equity  heretofore  or  hereafter  brought^ 
institnted  or  taken  by  or  on  behalf  of  the  said  creditors^ 
or  any  of  them,  their  or  any  of  their  heirs,  executors  or 
administrators,  partners,  partner  or  successors,  for  or  in 
respect  of  such  debts,  claims  and  demands,  or  any  of 
them.  Provided  always,  and  it  is  hereby  agreed  and 
declared  by  and  between  the  said  parties  hereto,  that 
the  execution,  assenting  to  or  approval  of  these  presents, 
smd  the  acceptance  of  the  said  sum  or  composition  of 
6«.  in  the  pound  at  the  times,  by  the  means  and  in 
manner  hereinbefore  mentioned,  and  the  release  herein- 
before contained  shall  not  in  anywise  prejudice,  affect, 
or  extend,  or  be  construed  to  extend,  to  prevent  any  of 
the  said  creditors  from  claiming  or  realising  any  security 
now  held  by  them,  or  any  of  them,  or  from  suing  any 
person  or  persons,  other  than  the  said  debtor,  liable  to 
payment  thereof  for  the  recovery  thereof  less  the 
amount  received  by  them,  or  any  of  them,  under  and 
by  virtue  of  these  presents,  nor  in  any  way  prejudice  or 
affect  the  rights  or  remedies  of  any  such  creditors,  except 
as  against  the  said  debtor,  to  which  but  for  agreeing  to 
or  signing  these  presents  they  might  severally  have 
recourse  for  the  recovery  of  their  several  debts  or 
demands;  but,  nevertheless,  if  any  such  security  shall 
be  enforceable  against  the  said  debtor  or  bis  estate  or 
effects,  then  and  in  that  case  such  creditor  (unless  he 
shall  consent  to  abandon  his  said  security)  shall  be 
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1864.  entitled  to  receive  payment  of  his  secured  debts  imdef 
kJbtes  these  presents  upon  so  much  only  of  his  said  secured 
Elkihs.  ^®^*  ^^  debts  as  may  remain  after  such  security  shaU 
have  been  realised^  or  after  credit  shall  have  been  given 
for  the  ftill  value  thereof^  such  value  to  be  ascertained 
as  in  bankruptcy.  And,  moreover,  it  is  hereby  lastly 
agreed  and  declared  by  and  between  the  said  parties 
that  these  presents  are  intended  to  operate,  and  shall 
(so  far  as  lawfully  may  be)  operate  to  all  intents  and 
purposes  whatsoever  as  a  deed  of  composition  within  the 
provisions  of  the  192nd  section  of  The  Bankruptcy  Act, 
1861^  in  that  behalf,  and  that,  so  soon  as  a  majority 
in  number  representing  three- foturths  in  value  of  the 
creditors  of  the  said  debtor  whose  debts  shall  respec- 
tively amount  to  10/.  and  upwards  shall  have  executed 
or  in  writing  assented  to  or  approved  of  this  deed,  it  is 
^  intended  that  the  same  shall  be  registered  in  the  Ckmrt 
of  Bankruptcy  under  the  provisions  of  the  said  Act,  and 
the  general  orders  made  thereunder  in  that  behalf^  in 
order  that  the  said  debtor  may  obtain  the  protection  of 
the  said  Court  granted  under  the  said  Act,  for  the  pur- 
pose of  being  available  to  him  for  all  purposes  as  a  pro- 
tection in  bankruptcy,  and  that  all  the  creditors  of  the 
said  debtor  who  would  be  bound  by  this  deed  in  case  it 
were  a  deed  of  composition  or  trust  deed  for  the  benefit 
of  creditors  within  the  true  intent  and  meaning  of  the 
192nd  section  of  The  Bankruptcy  Act,  1861,  and.  in 
case  all  the  conditions  mentioned  in  the  said  Act  in  thai 
behalf  had  been  observed,  shall  be  equally  bound  by  and 
entitled  to  the  benefit  of  this  deed,  and  that  any  provi- 
sion herein  to  the  contrary  shall  be  void  and  of  non» 
efiect.  In  witness,  &c.''  Averment.  That  the  deec 
had  become  and  was  as  valid,  efiectual  and  binding  ob 
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all  the  creditors  of  the  defendant  as  if  they  had  duly       1864. 
execnted  the  same^  and  that  all  the  conditions  in  the       Kxm 
Act  in  that  behalf  mentioned  had  been  observed ;  [then      EiJ[ijit. 
followed  other  usual  averments  of  performance  of  the 
conditions  prescribed  by  the  Act] ;  and  that  the  plaintiff 
became  and  was  bound  by  the  deed^  with  respect  to  the 
debt  sued  for  as  if  he  had  been  a  party  thereto  and  had 
duly  executed  the  same;  and  that  the  defendant  was 
released  and  discharged  from  the  claim  in  the  declaration 
by  the  deed^  and  by  the  provisions  of  the  Act  and  of  the 
deed  having  been  complied  with  by  him. 

Demurrer^  and  joinder. 

Replication.  That  at  the  time  of  making  the  inden- 
ture divers  of  the  creditors  held  securities  for  debts 
then  due  from  the  defendant ;  and  that  persons  other 
than  the  defendant  were  liable  to  payment  of  some  of 
those  securities ;  and  that  divers  persons  other  than  the 
defendant  were  liable  as  joint  debtors  with  and  sureties 

for  the  defendant  for  divers  of  the  debts  then  due  from 
> 
him. 

Demurrer^  and  joinder. 

The  case  was  argued^  November  15^  18^  and  judgment 

given  on  the  latter  day. 


Cleasby,  for  the  plaintiff. — First.  The  deed  is  unrea- 
aonablCy  and  therefore  not  binding  on  a  non-assenting 
creditor.  It  has  been  decided  that  there  need  not  be  a 
oessio  bonorum  of  the  debtor;  but  here  the  debtor  does 
not  covenant  to  pay  a  certain  sum  by  way  of  composi- 
tion :  the  covenant  is  no  more  than  to  set  apart  a  portion 
of  a  future  fund  which  may  never  exist  If  the  debtor 
should  die^  having  acquired  property  within  the  first 
eighteen  months^  or  should  be  struck  off  the  rolls  within 
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1864.  that  time,  the  deed  would  have  the  effect  of  preventing  the 
Ketes  creditors  from  deriving  any  benefit.  [Crompian  3.  The 
Elkins.  ^^^  amounts  to  an  accord  and  satisfaction  in  considera- 
tion of  the  debtor  agreeing  to  carry  on  his  profession 
and  keep  the  accounts  of  his  professional  income,  and 
pay  one  half  to  a  trustee  for  the  benefit  of  his  creditors, 
until  the  composition  of  5#.  in  the  pound  is  paid.]  How 
could  it  be*  shewn  that  he  had  exercised  diligence  in  his 
profession  ?  That  depends  on  his  own  option,  and  tbe 
creditors  have  no  power  of  controlling  it.  [Coehburm 
C.  J.  Suppose  the  debtor  had  no  iissets;  it  might  be 
the  only  chance  of  his  creditors  getting  any  portion  of 
their  debts  that  he  should  be  released  from  them  and 
continue  his  profession.]  The  deed  does  not  recite  that 
he  had  no  assets.  [Crompton  J.  Suppose  a  debtor  baa 
a  vested  remainder,  and  a  deed  of  arrangement  contains 
an  agreement  by  him  to  pay  a  composition  to  his  cre- 
ditors when  the  remainder  takes  effect,  would  it  not  be 
reasonable  ?  Mellor  J.  Suppose  an  actor  or  singer  who 
has  nothing  but  the  prospect  of  realising  something  by 
the  exercise  of  his  talents,  enters  into  a  deed  such  as 
this  with  his  creditors.  Here  no  creditor  is  excluded. 
Cockbum  C.  J.  The  Legislature  have  not  empowered 
the  majority  of  the  creditors  to  impose  unreasonable 
conditions  on  the  non-assenting  creditors.  But  we  are 
not  satisfied  that  this  deed  is  unreasonable.] 

Secondly.  The  deed  does  not  operate  as  a  release  of  the 
debtor,  but  only  as  a  covenant  not  to  sue,  and  therefore  is 
not  pleadable  in  bar.  Though  it  purports  to  release  the 
defendant  from  a]l  debts  and  demands  against  him,  it 
afterwards  contains  a  proviso  that  it  shall  not  operate  to 
prevent  any  of  the  creditors  from  claiming  or  realising 
any  security  held  by  them,  or  from  suing  any  person 
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other  than  the  debtor  liable  for  payment  of  such  security.  1864. 
There  is  an  inconsistency  in  these  clauses  which  can  k^kb 
only  be  reconciled  by  construing  the  release  as  a  cove-  ei^„9 
nant  not  to  sue ;  for  a  release  of  one  joint  debtor  is  a 
release  of  all,  and  if  the  deed  were  held  to  operate  as 
a  release  no  effect  would  be  given  to  the  proviso*;  iVice 
V.  Barker  {a).  [MeUor  J.  This  is  a  release  under 
statute,  and  sect.  192  of  The  Bankruptcy  Act,  1861, 
speaks  of  a  deed  relating  to  the  debts  and  liabilities  of 
the  debtor  ''  and  his  release  therefrom/']  Even  if  it 
ia  a  release  it  is  not  pleadable  in  bar  to  an  action  by  a 
non-assenting  creditor.  In  Ipstanes  Park  Iran  Ore 
Company  v.  Pattinsan  {b)  the  Court  of  Exchequer  held 
that  in  the  absence  of  express  words  of  release  a  deed 
under  sect  192  does  not  operate  as  a  release,  and  that 
the  remedy  for  the  debtor  was  either  by  application  to 
the  Court  of  Bankruptcy  under  sect.  197  to  stay  the 
proceedings,  or  after  judgment  to  a  Court  of  law  to  stay 
execution  under  sect  198.  In  Eyre  v.  Archer  (c)  it  was 
held  that  a  deed  in  the  form  given  by  sect.  200  and 
Schedule  D.,  assented  to  and  executed  by  the  required 
number  of  creditors,  could  not  be  pleaded  in  bar  to  an 
action  by  an  assenting  creditor.  [Cockbum  C.  J.  A 
deed  in  that  form  contains  no  release,  it  only  conveys 
all  the  estate  and  effects  of  the  debtor  to  trustees  to  be 
applied  and  administered  for  the  benefit  of  his  creditors, 
as  if  he  had  been  adjudged  bankrupt.]  On  performing 
the  conditions  in  that  deed  he  is  discharged.  [Cockbum 
C.  J.  The  whole  effect  of  such  a  deed  is  to  bring  the 
debtor  before  the  Court  of  Bankruptcy.]  This  deed  is 
only  a  personal  disqualification  on  the  creditor  who  has 
executed  it     [Crompton  J.     No :    all  the  creditors  are 

(<0  41:. #^.760.  (b)  2H.faei2s, 

(e)l6C.B.N.8,eS8, 
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1864.  bound  to  each  other  ex  contractu.]  The  only  ground 
s:byk8  ^^  which  a  covenant  not  to  sue  is  pleadable  in  bar  to  an 
Elkins.  actioii  is  to  avoid  circuity  of  action ;  but  that  reason 
does  not  apply  here^  for  the  majority  of  the  creditors 
could  not  make  a  creditor  covenant  not  to  sue  so  as  to 
be  liable  to  an  action  if  he  sued ;  Dell  v.  Kinp  {a), 
Ilidson  V.  Barclay  {b).  These  considerations  were  not 
brought  before  the  Court  in  Clapham  v.  Atkinson  (e). 

Mellishy  for  the  defendant — The  deed  is  pleadable  in 
bar  to  the  action.  If  the  plaintiff  had  executed  it  there 
would  have  been  an  absolute  release  by  him ;  and  by 
sect.  192  of  The  Bankruptcy  Act,  1861,  the  deed  binds 
the  plaintiff  as  if  it  had  been  executed  by  him.  The 
proviso  which  follows  the  release  has  no  application 
to  persons  in  the  position  of  the  plaintiff,  but  only 
applies  to  those  creditors  in  respect  of  whose  debts 
there  is  a  joint  debtor  or  surety  with  the  defendant 
The  effect  of  the  proviso  is  to  turn  the  release  into 
a  covenant  not  to  sue,  and  that  is  at  all  events  a 
good  equitable  plea;  Clapham  v.  Atkinson {e)i  {or  a 
Court  of  equity  would  grant  an  unconditional  and  per- 
petual injunction  against  an  action  brought  by  the 
party  bound  by  that  covenant.  There  is  di£Sculty  in 
framing  a  composition  deed  under  sect.  192  of  The 
Bankruptcy  Act,  1861,  so  as  not  to  discharge  sureties. 
It  would  be  unjust  that  creditors  who  hold  security  for 
their  debts  should  be  obliged  to  release  a  solvent  surety, 
as  well  as  contrary  to  the  principles  acted  upon  in  The 
Court  of  Bankruptcy,  and  to  the  provisions  of  The 

(a)  2  jy.  #  a  84. 

(h)  3  H.^  C.  9.    The  judgment  was  reversed  by  the  Exch.  Chamb«r 
in  Hil  Vac  18S5;  see  Id,  361. 
(c)  4B.^  S.  722;  affirmed  in  error,  Id.  730. 
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Bankrupt  Law  ConsoKdation  Act,  1849, 12  &  13  Vict        1864. 
c  106.  s.  200.,  according  to  which,  by  sect  197  of  stat.       kbtkb 
24  &  25  Vict  c.  184.,  these  deeds  are  to  be  construed.       EiIiHi. 
The  inequality  between  creditors  who  have  security  for 
their  debts  and  those  who  have  not  exists  before  the 
execution  of  the  deed.    The  replication  does  not  aver 
that  there  was  any  joint  debtor  or  surety  as  regards 
this  debt     [He  was  then  stopped.] 

CocKBuaN  C.  J.  We  are  agreed  that  our  judgment 
ought  to  be  for  the  defendant  We  do  not  proceed  upon 
the  ground  of  overruling  the  decision  in  The  Ipstones 
Park  Iron  Ore  Company  v.  PaUinson  (a).  It  is  not  neces- 
sary to  say  whether  the  effect  of  the  composition  clauses 
in  The  Bankruptcy  Act,  1861,  in  the  case  of  a  deed  in 
which  there  is  no  release  or  covenant  not  to  sue,  would 
be  to  enable  the  debtor  to  plead  the  deed  in  bar  to  the 
action,  or  to  send  him  to  seek  relief  in  the  Court  of 
Bankruptcy.  I  entertain  some  doubt  as  to  the  decision 
in  The  Ipstones  Park  Iron  Ore  Company  v.  Pattinson  (a), 
and  should  not  regret  if  it  were  madie  the  subject  of 
further  consideration  in  a  Court  of  error.  But  our 
judgment  steers  clear  of  that  case,  because  in  this  deed 
there  is  a  release  by  the  creditors  which  did  not  exist  in 
the  deed  there;  and  for  the  purpose  of  considering  Mr. 
CUa»bftf%  argument,  I  treat  it  as  a  release  qualified  by 
the  reservation  of  the  rights  of  creditors  against  the 
co-debtors  and  sureties  of  the  principal  debtor.  Mr. 
Cleasbtf  says  that,  according  to  legal  principles,  such  a 
qualified  release  of  the  debtor  does  not  operate  as  a 
release,  but  only  as  a  covenant  not  to  sue.  He  admits 
that  such  a  release  might  be  pleaded  in  bar  to  an  action 
brought  by  any  creditor  who  was  a  party  to  the  deed, 
(a)  2  J?.  #  C  828. 


Elkins. 
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1864.  ^^^  ^^  denies  that  effect  of  the  release  as  against  a  creditc 
g.^^  who  is  only  a  party  to  the  deed  by  virtue  of  fleet.  192  i 
The  Bankruptcy  Act,  1861.  I  find  however  in  that  sei 
tion  a  statutory  enactment  which  amounts  to  this^  thi 
if  the  required  conditions  are  observed  the  execution  < 
the  deed  by  some  of  the  creditors  shall  be  considered  a 
an  execution  by  all,  and  that  one  who  does  not  chooi 
to  execute  it  shall  be  in  the  same  position  as  if  he  ha 
set  his  hand  and  seal  to  it.  It  follows  that  this  dee< 
which  it  is  conceded  would  be  pleadable  in  bar  to  a 
action  brought  by  a  creditor  who  executed  it,  is  all 
pleadable  in  bar  to  the  action  brought  by  a  person  i 
the  position  of  the  plaintiff.  We  ought  to  express  oi 
opinion  on  this  point,  because  we  entertain  no  doul 
upon  it. 

But  it  is  not  necessary  to  decide  that  point,  for  M 
MellUh  is  well  founded  in  saying  that  there  is  here 
release  to  the  debtor,  and  not  merely  a  covenant  not 
sue.  It  is  an  absolute  release  by  all  the  creditors,  wl 
the  exception  of  those  who  happen  to  have  a  co-debtc 
or  surety  to  resort  to,  for  to  such  their  right  to  pre 
ceed  against  the  co-debtor  or  surety  is  reserved.  Tk 
plaintiff  is  in  the  position  of  not  having  any  co-debto 
or  siu'ety,  and  therefore,  being  bound  by  the  dee 
executed  by  the  requisite  majority  of  creditors  as  if  l 
had  himself  executed  it,  he  has  released  the  defendai 
from  the  debt 

It  is  said  that  the  above  reservation  creates  inequalil 
between  one  class  of  creditors  and  another ;  but  see 
192  says  nothing  about  inequality  between  creditoi 
The  true  construction  of  the  section  is,  that  the  dec 
shall  be  binding  if  it  contains  no  terms  which  are  ui 
reasonable  as  against  creditors  who  do  not  execute  i 
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To  make  the  deed  unreasonable  on  the  ground    of       1864. 
inequality  between  the  creditors^  there  must  be  some       Ksriu 
substantial  inequality.    Here  is  an  absolute  release  by      euuhs. 
one  class  of  creditors,  and  with  regard  to  the  other 
class  the  release  operates  as  a  covenant  not  to  sue. 
But  in  either  case  it  is  substantially  the  same;  inas- 
much as  in  both  the  deed  may  be  set  up  as  a  plea  in 
bar  to  an  action  against  the  debtor,  and  the  creditor  is 
estopped  from  pursuing  his  ordinary  remedy  at  law. 

Therefore  there  is  nothing  unreasonable  in  this  deed 
or  which  prevents  it  from  having  full  effect  under  sect. 
192. 

Crompton  J.  I  have  arrived  at  the  same  conclusion. 
The  deed  does  not  create  an  inequality  among  the  cre- 
ditors ;  the  assenting  and  non-assenting  creditors  are  in 
the  same  position  and  bound  by  the  same  terms. 

.  The  first  question  is,  whether  the  deed  contains  an 
absolute  release.  I  was  struck  by  one  part  of  Mr. 
C%aj&y*s  argument  as  to  the  apparent  inconsistency  in 
the  deed  if  it  was  construed  as  a  release.  'But,  looking 
at  it  altogether,  I  think  it  does  not  operate  as  a  release 
by  way  of  destruction  of  the  debt ;  for  such  a  release 
^rould  be  imfair  on  non-assenting  creditors  who  had  joint 
debtors  or  sureties  against  whom  their  claims  could  be 
enforced.  The  deed  is  in  the  form  in  which  such  deeds 
are  usually  drawn, — a  consideration  to  which  sufficient 
weight  was  not  given  in  Tetley  v.  Taylor,  in  error  (a). 
The  present  case  is  different  from  The  Ipstones  Parjf 
Iron  Ore  Company  v.  Pattinson  (b),  for  in  that  case 
there  was  no  agreement  that  the  deed  should  be 
pleaded  as  a  release  nor  covenant  not  to  sue  the  debtor, 
(fl)  1  JEl  #  B,  621.  632.  (h)  2  H.  f  C.  828. 
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1864.  but  only  an  assignment  of  his  estate  to  a  trustee  for  the 
Ketm  benefit  of  his  creditors.  The  question  here  arises  cn- 
Elkihs.  Purely  on  the  clauses  of  the  deed ;  and  the  non-assenting 
creditors  are  bound  by  it  and  by  nothing  else.  I  have 
some  difficulty  in  giving  the  clause  of  release  one  con- 
struction as  to  one  set  of  creditors  and  a  different  con- 
struction as  to  another ;  but^  taking  this  release  to  be 
only  a  covenant  not  to  sue^  I  think  the  plea  is  good 
as  shewing  an  equitable^  if  not  a  legale  defence  to  the 
action.  In  effect,  the  creditors  say  to  their  debtor,  **  we 
will  take  the  agreement  in  this  deed  as  discharging  and 
satisfying  the  debts  due  to  us  from  you,  so  far  as  this, 
that  we  will  never  bring  an  action  against  you  in 
respect  of  any  of  those  debts /^  and,  having  so  agreed, 
they  execute  a  release.  After  such  an  agreem^i^ 
entered  into  by  the  creditors  for  a  good  oonsideration, 
a  Court  of  equity  would  restrain  them  from  bringing  an 
action  against  the  debtor ;  and  we  can  now  administer 
equity  partially.  It  is  not  necessary  to  say  whether,  if 
a  creditor  brought  an  action,  an  action  would  lie  against 
him  on  the  covenant  not  to  sue ;  but  it  is  abaolutely 
necessary  to  hold  that  a  deed,  which  contains' a  release 
of  the  debtor,  should  contain  a  pcovision  reserving  to 
the  creditors  their  rights  and  remedies  against  sureties^ 
and  this  seems  to  be  a  fair  deed  in  that  respect. 

Then,  what  is  the  effect  of  the  deed  ?  I  cannot  doub^ 
after  the  decision  in  Clapham  v.  Atkinson  (a),  though  in 
that  case  the  point  was  rather  assumed  than  argued,  that 
tjie  creditors  take  the  agreement  for  the  composition  in 
the  deed  as  an  accord  and  satisfaction  of  their  claima;, 
and  that  the  deed  operates  to  bar  the  action.  In  that 
case  the  creditors  agreed  to  accept  a  composition,  and 

(a)  4  J?.  ^  5.  722:  affirmed  in  error,  Id,  730. 
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they  severally  undertook  and  agreed  to  execute  to  the        1864. 

debtor  a  good  and  sufficient  release  in  the  law  of  their       Kbtss 

several  and  respective  claims  and  demands  on  him.       e^uhs. 

The  deed  there  did  not  go  so  far  as  this  deed,  for  it  did 

not  contain  a  positive  release,  but  only  an  agreement 

to  ezecu^e  a  release,  yet  the  plea  pleading  it  was  held 

to  be  a  good  equitable  plea  under  sect.  192 ;  although 

such  an  agreement  would  perhaps  not  be  a  defence  at 

law.     In  the  present  case  the  creditors  agree  not  to  sue 

their  debtor,  which  appears  to  me  to  be  practically  the 

same  as  in  Clapham  v.  Atkinson  (a) ;  and  if  we  were  to 

decide  in  favour  of  the  plaintiff  we  should  decide  against 

the  decision  of  the  Exchequer  Chamber  in  that  case. 

Mbllor  J.  The  object  of  the  192nd  section  of  The 
Bankruptcy  Act,  1861,  is  to  allow  the  debtor  and  a 
large  majority  of  his  creditors  to  make  such  arrange- 
ment as  appears  most  likely  to  be  beneficial  to  all ;  but 
as  the  majority  who  assent  to  the  deed  are  empowered 
by  the  statute  to  bind  the  others  who  do  not  assent  to 
it,  the  condition  has  been  necessarily  implied  that  the 
deed  by  which  the  arrangement  is  carried  out  should  be 
a  reasonable  deed.  ^  soon,  however,  as  such  a  deed 
has  been  executed  by  the  required  majority  all  the  cre- 
ditors assenting  and  non-assenting  are  equally  bound  by 
it ;  and  if  the  remedies  against  sureties  were  not  pre- 
served, 'a  majority  who  have  only  claims  against  the 
debtor  without  any  responsible  surety  might  inflict 
upon  the  minority,  who  had  claims  also  against  sureties, 
the  greatest  injustice  in  binding  them  by  the  deed.  If 
we  yielded  to  Mr.  Cleasby^s  argument  it  would  be  almost 
impossible  to  make  an  arrangement  under  sect.  192 
(a)  AB.f  3.  722;  affirmed  in  error,  Id,  730. 
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186  if.  where  any  creditors  have  sureties  for  their  debts. 
~^^  Though,  by  reason  of  the  rule  of  law  that  a  release  of 
ELKiHi  ^^^  J^^^*  debtor  releases  the  other,  this  may  be  a  cove- 
nant not  to  sue  the  debtor,  it  is  in  effect  a  dischai^  oi 
the  principal  debtor  from  his  liabilities,  which,  may  be 
pleaded  in  bar  to  the  action.  A  contrary  decisipn  would 
defeat  the  object  of  the  Legislature. 

Shee  J.  We  are  to  endeavour  to  give  effect  to  the 
192nd  section  of  The  Bankruptcy  Act,  1861.  This  deed 
purports  to  be,  and  is,  a  release  of  the  debts  so  &r  as 
the  debtor  is  concerned  ;  but  it  has  been  argued  that  it 
cannot  really  be  so,  because  it  is  of  the  essence  of  a 
release  that  if  the  debt  due  to  the  principal  is  released 
there  can  be  no  remedy  against  joint  debtors  and  sure- 
ties, and  that  in  this  deed  the  remedy  against  sureties 
is  kept  up. 

A  release  of  the  principal  does  not  however  neces- 
sarily release  the  surety,  for  in  many  releases  a  remedy 
against  sureties  is  reserved ;  and  it  appears  to  me  that 
this  deed  has  the  same  effect  as  a  contract  which  releases 
the  principal  and  not  the  surety.  It  amounts  to  a  cove- 
nant by  those  of  the  creditors  upon  whom  sect.  193 
makes  it  binding  not  to  sue  the  debtor. 

It  is  said  that  this  construction  produces  inequality, 
but  it  is  only  such  as  a  Court  of  equity  and  the  Court 
of  Bankruptcy  would  carry  into  effect ;  for  by  sAst.  192 
and  other  sections  the  estate  is  to  be  administered  aa  in 
the  Court  of  Bankruptcy.  I  therefore  think  the  deed 
is  a  defence  to  the  action. 

Judgment  for  the  defendant  {a), 

(a)  See  Garrod  t.  Simpson,  3  iT.  #  C.  995. 
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1864. 


The  Queen  against  Ingham. 

1.  Stat  24  &  25  Vict,  c.  100.  s.  6.,  which  enacts  that  "  in  any  indict- 
ment for  murder  or  manslanfhter,  or  for  being  an  accessory  to  any 
murder  or  manslaughter,  it  shill  not  be  necessary  to  set  forth  the  manner 
in  which  or  the  means  by  which  the  death  of  the  deceased  was  caused," 
ajmlies  to  a  coroner's  inquisition. 

jL  a  coroner's  inquisition,  which  found  A.  B.  guilty  of  manslaughter, 
omitted  to  state  the  time  at  which  the  ofifence  was  committed :  Held, 
that  the  objection  was  cured  by  stat  6  &  7  Vict,  c,  83.  8,  2.,  which  enacts 
that  no  inquisition  foimd  upon  any  coroner's  inquest  shall  be  quashed 
"  for  omitting  to  state  the  time  at  which  the  offence  was  committed, 
irhen  time  is  not  the  essence  of  the  offence." 

8.  It  is  not  necessary  that  the  iurors  on  such  an  inquisition  should  be 
aworn  super  visum  corporis,  or  that  they  should  be  sworn  at  the  same 
time,  or  that  they  should  all  view  the  body  at  the  same  time. 

4.  It  is  no  ground  for  a  certiorari  to  bnng  up  a  coroner's  inquisition 
that  evidence  not  upon  oath  was  received. 

5.  Or  that  the  direction  of  the  coroner  to  the  junr  was  improper. 
(k  Or  that  there  was  no  evidence  to  warrant  the  finding  of  the  juiy. 

TN  Miehaebnat  Term,  1863,  November  I6th, 

Temple  moved  for  a  certiorari  to  bring  up  the  follow- 
ing inqnisition  taken  before  John  Richard  Ingham ^  deputy 
coroner  of  the  county  of  York,  and  the  depositions  and 
the  recognizances  by  which  a  certain  party  was  bound 
to  prosecute  at  the  then  next  assizes. 
•*CountyofIV*  i  An  inquisition  indented  taken  for  our 
to  wit  I  Sovereign  lady  the  Queen^  at  &c.,  on 
ftc,  before  George  Dynon^  one  of  the  coroners  of  our  said 
lady  the  Queen  for  the  said  county  of  York,  on  view 
of  the  body  of  Sarah  Greenwood  now  here  lying  dead 
within  the  jurisdiction  of  the  said  coroner,  upon  the 
oaths  of  John  Horsfall,  foreman^'  [the  names  of  fourteen 
other  jurors  were  set  out],  ''good  and  lawful  men  of  the 
said  county  of  York,  who,  being  now  here  duly  chosen, 
sworn  and  charged  to  inquire  for  our  said  lady  the  Queen 

VX>L.  V.  8  B.   &  s. 


Wednesday, 
May  4th. 

Coronef'B 
inquisition, 
Manner  and 
cause  of  death, 
24  #  26  Vict, 
c.  100.  s.  6. 
Time  of  death, 
6  #  7  Vict, 
c,  83  s,  2. 
View, 
Improper 
reception  of 
evidence. 
Misdirection, 
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1864.  when,  where^  and  in  what  manner  the  said  Sarah 
The  Queen  Greenwood  came  to  her  death,  say  npon  their  oaths 
Ihoham.  *^**  "^^^^  Arthur  Ingham,  late  of  &c.,  did  felonionsly  kiD 
and  slay  the  said  Sarah  Chreenwood,  and  that  the  said 
Sarah  Greenwood  at  the  time  of  her  death  was  a  female 
person  of  the  age  of  twenty-eight  years,  and  a  dyer 
frame-tenter.  In  testimony  whereof,  as  well  the  said 
coroner  as  the  said  jnrors  have  to  this  inquisition  set 
their  hands  and  seals  the  day,  year  and  place  above 
written. 

*'  George  (l.s.)  Dyson,  Coroner,  by  John  Richard  J5i- 
gram,  his  deputy,  duly  appointed.     John  (l.s.)  HarsfaU? 

[Then  followed  the  names  and  seals  of  the  fourteen 
other  jurors.] 

It  appeared  from  the  affidavits  that  on  the  4th  Nrngmr 
her,  1863,  the  day  after  the  deceased  had  been  killed  b^ 
the  explosion  of  a  steam  boiler  at  a  mill  belonging  to  a 
firm  of  which  the  defendant  was  a  member,  fourteen 
of  the  fifteen  jurymen  summoned  having  assembled  in 
the  room  of  an  inn  before  going  to  view  the  body, 
they  elected  Horsfall  as  their  foreman;  the  deputy 
coroner  then  administered  the  oath  to  them,  and 
after  that  he  and  the  jurymen  so  sworn  proceeded  to 
view  the  body  of  the  deceased*  which  was  lying  in  ji 
cottage  about  seventy  yards  from  the  inn.  After  the 
view  of  the  body  the  coroner  and  jury  returned  to  the 
inn.  The  fiftieenth  person  summoned  on  the  jury  then 
arrived,  and  stated  that  he  had  viewed  the  body  on  hii 
way.  The  coroner  said  that  would  not  be  l^al,  and  lu 
must  first  be  sworn  and  then  go  to  view  the  body.  Thi 
coroner  then  administered  the  oath  to  him,  and  directec 
a  police  officer  to  take  him  to  view  the  body :  he  went 
and  returned  in  a  short  time,  the  coroner  remainini 
with  the  other  jurymen  in  the  inn.     The  first  witiies 


▼. 
Ingham. 
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was  being  examined  when  the  fifteenth  juryman  arrived,  1864. 
and  her  examination  was  continued  during  his  second  The  Quebm 
absence  and  was  nearly  completed  when  he  returned : 
but  after  it  was  concluded  the  whole  of  her  deposition 
was  read  over  to  her,  and  she  made  her  mark  thereto  in 
the  presence  of  all  the  jury.  It  also  appeared  fr6m  the 
depositions  that  evidence  was  taken  not  upon  oath. 

Temple. — First.  The  inquisition  does  not  state  the 
manner  in  which  or  the  means  by  which  the  death  of 
^e  deceased  was  caused.  Stat.  24  &  25  Vict  c.  100. 
«•  &,  which  enacts  that  it  shall  not  be  necessary  to  do 
so  *•  in  any  indictment  for  murder  or  manslaughter/' 
does  not  apply  to  an  inquisition  before  a  coroner.  In 
stat.  14  &  15  Vict.  c.  100.,  which  contained  a  similar 
enactment,  sect.  4,  there  was  an  interpretation  clause, 
sect  80,  by  which,  in  the  construction  of  that  Act,  the 
word  "  indictment^'  included  "  inquisition." 

Secondly.  The  inquisition  does  not  state  the  time 
when  the  wound  by  which  the  death  was  caused  was 
inflicted ;  Beff.  v.  Braumlow  (a).  Stat.  6  &  7  VicL  c.  83. 
#.  fL  enacts  that  no  inquisition  found  upon  any  coroner's 
inquest  shall  be  quashed  "  for  omitting  to  state  the  time 
at  which  the  offence  was  committed,  when  time  is  not 
the  essence  of  the  offence ;"  but  the  time  when  the  wound 
was  inflicted  it  of  the  essence  of  the  offence,  because  the 
death  must  ensue  within  a  year  and  a  day  from  the 
stroke  or  other  cause  of  death.  [  Wightman  J.  On  the 
trial  it  would  not  be  necessary  to  prove  the  day  alleged. 
If  manslaughter  were  defined  to  be  a  felonious  killing, 
provided  the  death  occur  within  a  year  and  day  after 
the  wound,  the  time  of  the  woxmd  ought  to  be  alleged 

(a)  \\A,iE.n9. 
8  2 
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1864.        in  an  indictment;  but,  that  not  being  so,  time  is  not  ot 
llie  Queen    the  essence  of  the  offence,  and  therefore  stat.  6  &  7  Viet. 
Ihgbim.      ^'  ^*  ^*  ^^'  renders  it  unnecessary  to  state  it  in  a  ooroner^B 
inquisition.] 

Thirdly.  One  of  the  jurymen  had  not  a  view  of  the 
body  in  the  presence  of  the  coroner,  nor  until  after  the 
inquest  had  proceeded  some  time;  and  the  jury  were 
not  sworn  super  visum  corporis ;  Rex  v.  Ferrand  (a). 
Stat.  6  &  7  Vict  c.  83.  s.  2.,  which  enacts  that  no 
inquisition  shall  be  quashed  ''because  the  coroner  and 
jury  did  not  all  view  the  body  at  one  and  the  same 
instant,  provided  they  all  viewed  the  body  at  the  first 
sitting  of  the  inquest,''  does  not  cure  either  of  these 
objections. 

Fourthly.    Evidence   not    upon  oath  was  received. 
[He  cited  Jervis  on  Coroners^  p.  237.]     {Cockburn  C.  J. 
Has  this    Court  ever  taken   upon  itself  to  quash  a 
coroner's  inquisition   for  improper   reception    of  evi« 
dence  ?      He  receives   the  evidence  in  the  exercise  of 
his  judicial  functions  (6).]    In  Archb.  Crim.  PL  and  Evt' 
dence^  by  IVeUby^  p.  107,  15th  ed.,  it  is  said, ''  In  a  recent  ^ 
case,  it  was  laid  down  by  Pollock^  C.  B.,  that  if  a  coroneCH 
permit  any  person  to  make  a  statement  before  him  at  i 
inquest,  it  must  be  upon  oath,  and  if  it  turn  out  to  I 
irrelevant,  then  he  should  reject  it,  as  he  has  no  righn^ 
to  receive  any  statement  which  is  not  made  on  oath.^^ 
and  this  ruling  was  afterwards  upheld  by  the  Court  c^ 
Exchequer.     Wakley  v.  Caohe,  4   Exch.  511."     [( 
burn  C.  J.     That  was  an  action  of  libel,  and  Parke  '. 
p.  516,  said,  that  the  practice  of  coroners  not  to  exami 
persons  who  might  by  their  evidence  criminate  themsdi 

(a)  ZB,^A.  260. 

(h)  See  Jervis  on  Coroners^  2nd  ed.,  by  Weishy,  p.  318. 
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was  not  correct;   not  that  a  fresh  inquisition  would  be        18C4. 
directed  if  they  did.]  The  Quseh 

Fifttdy.  The  direction  of  the  coroner  to  the  jury  was  iuqhim 
improper,  and  there  was  no  evidence  to  warrant  their 
finding.  [Cockbum  C.  J.  Is  there  any  authority  for 
granting  a  certiorari  where  the  coroner  has  laid  down 
the  law  to  the  jury  improperly?  And  if  the  verdict 
were  against  the  evidence,  we  could  not  set  it  aside.] 
TYhere  there  is  no  evidence  to  warrant  a  conviction 
by  justices  this  Court  will  quash  it.  [Mellor  J.  The 
coroner's  inquisition  is  not  final.] 

The  Court  granted  a  rule  nisi  on  the  first,  second 

and  third  grounds,  but  refused  it  on  the  fourth  and 

fifth. 

Rule  nisi  accordingly. 

This  rule  was  made  absolute  on  the  last  day  of  the 

aame  Term  before  Crompton  J.  in  the  Bail  Court 

In  Hilary  Term,  1864,  January  13th,  Tempk  ob- 
tained a  rule  calling  upon  George  Dyson,  one  of  the 
coroners  of  the  county  of  York,  John  Richard  Ingham, 
the  deputy  coroner,  and  the  prosecutor  (th^  next  of  kin 
of  Sarah  Greenwood,  deceased),  to  shew  cause  why  the 
inquisition  and  the  several  recognizances  taken  thereon 
should  not  be  quashed. 

The  affidavits  used  on  shewing  cause  stated  that  the 
absent  juryman  joined  the  deputy  coroner  and  the  rest 
of  the  jurymen  when  they  were  viewing  the  body,  and 
viewed  the  body  with  them ;  that  the  jury  then  returned 
to  the  inn,  and  that  immediately  thereupon  the  whole 
fifteen  jurymen  being  present  the  deputy  coroner  swore 
the  fifteenth  juryman,  and  sent  him,  accompanied  by  a 
police  Serjeant,  to  view  the  body,  and  that  no  evidence 
was  taken  until  his  return. 
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1864.  The  rule  was  argued  April  27ih  and  May  4&,  and 

The  QuKxif     judgment  was  delivered  on  the  latter  day. 


V. 

Iroham. 


Cleasby  {Webby  with  him)  shewed  cause.— KnL 
Stat.  14  &  15  Vict  c.  100.,  ''  for  further  improving  the 
administration  of  criminal  justice/'  by  sect.  4  enad«l| 
that  'Mn  any  indictment  for  murder  or  manaUuighter 
preferred  after  the  coming  of  this  Act  into  operation 
it  shall  not  be  necessary  to  set  forth  the  manner  in 
which  or  the  means  by  which  the  death  of  the  deceased 
was  caused/'  and  gave  a  succinct  form  of  indictment. 
And  by  the  interpretation  clause,  sect.  30,  the  word 
^*  indictment''  was  to  be  understood  as  indading 
"  information,"  "  inquisition,"  and  "  presentment."  Sect  4 
of  that  statute  was  repealed  by  stat.  24  &  25  Vict.  e.  dS., 
but  re-enacted  in  stat.  24  &  25  Vict  c.  100.  s.  6.,  whicb 
enacts  that  ''in  any  indictment  for  murder  or  man- 
slaughter, or  for  being  an  accessory  to  any  murder  or 
manslaughter,  it  shall  not  be  necessary  to  set  forth  the 
manner  in  which  or  the  means  by  which  the  death  of 
the  deceased  was  caused,"  &c.  The  interpretation 
clause  in  stat  14  &  15  Vict  c.  100.  is  not  re-enacted, 
nor  is  it  needed,  because  stat.  24  &  25  Vict.  c.  100.^ 
which  was  passed  to  consolidate  and  amend  the  statute 
law  relating  to  offences  against  the  person,  applies  to 
the  administration  of  the  criminal  law  generally,  and 
therefore  as  much  to  coroners^  inquisitions  as  to  indict- 
ments found  by  a  grand  j  ury .  [He  referred  to  sects.  5. 9.] 
l^Blackburn  J.  The  learned  gentleman  who  drew  the 
Act  gives  as  the  reason  for  this  amended  enactment  that 
"  a  serious  doubt  was  entertained  whether  in  an  indict- 
men  against  an  accessory  to  murder  or  manslaughter, 
it  might  not  still  be  necessary  to  adopt  the  old  form  of 
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indictment  (a)."  This  may  account  for  indictments  only  ^0^- 
being  mentioned,  but  cannot  affect  our  decision  of  TheQuxsx 
the  question.]  A  finding,  whether  by  the  grand  Ihobam. 
jury,  also  called  the  grand  inquest,  or  by  the  coroner's 
inquest,  which  finds  a  man  guilty,  is  an  indictment. 
Stat.  11  ^.  4.  c.  9.,  intituled  ''jurors  in  indictments 
ahall  be  returned  by  the  sheriff,  or  bailiffs,  without  the 
denomination  of  any,''  enacts  (3)  ''  that  from  hence- 
forth|  no  indictment  be  made  by  any  such  persons,  but 
by  inquests  of  the  king's  lawful  liege  people,  &c."  And 
in  Sir  fFilUam  WithipoWs  Case  (&),  referred  to  in 
2  Hah  P.  C.  60,  156,  it  was  held  by  the  majority  of 
the  twelve  Judges  that  that  statute  extended  as  well  to 
inquests  before  coroners  as  to  indictments  before  justices 
of  the  peace.  And  in  the  report  the  coroner's  inqui- 
sition is  called  an  indictment  [He  also  cited  Anon,  (c).] 
In  stat.  2  &  8  Edw.  6.  c.  24.  s.  2.,  where  any  person 
shall  be  feloniously  stricken  or  poisoned  in  one  county, 
and  die  of  the  same  stroke  or  poisoning  in  anothen 
*'  an  indictment  thereof  founden  by  jurors  of  the  county 
where  the  death  shall  happen,  whether  it  shall  be  founden 
before  the  coroner  upon  the  sight  of  such  dead  body,  or 
before  the  justices  of  peace,  &c.,  shall  be  good  and 
effectual  in  the  law."  By  stat.  1  &  2  P.  §•  -M.  c.  18.  5. 5. 
"  every  coroner,  upon  any  inquisition  before  him  foxmd, 
whereby  any  ^person  or  persons  shall  be  indicted  for 
murder  or  manslaughter,"  shall  put  in  writing  the  effect 
of  the  evidence  given  to  the  jury  before  him,  being 
material.  [He  also  cited  stats.  7  G*  4.  e.  64.  ss,  4.  20., 
and  6  &  7  Vict.  c.  83.  s.  2.]  In  text  writers  the  word 
^  indictment"  is  used  as  applicable  to  a  coroner's  inqui- 

(a)  The  Criminal  Law  Consolidation  and  Amendment  Acts  of  the 
24  &  25  Vict,  by  Greaves,  p.  39,  2d  ed. 

{h)  Cro,  Car,  134.  (c)  Poph.  209. 


▼. 
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1864.  sition.  In  2  Inst.  82  it  is  said,  "  And  what  anthorit 
The  QuKBii  ^^^  *^®  coroner?  the  same  authority  he  now  hatfa^  i 
case  when  any  man  come  to  violent,  or  untimely  deatl 
super  visum  corporis,  &c. ;  abjurations,  and  outlawric 
&c.  appeales  of  death  by  bill,  &c.  This  authority  i 
the  coroner,  viz.  the  coroner  solely  to  take  an  indictmen' 
super  visum  corporis ;  and  to  take  an  appeale,  and  t 
enter  the  appeale,  and  the  count  remaineth  to  this  day.' 
In  2  Inst.  387,  on  stat.  Westm.  2nd,  13  Edw.  1.  c.  18 
the  terms  "  presentment"  and  "  indictment'*  are  used  a 
synonymous;  though  the  instrument  on  which  a  persoi 
can  be  put  on  his  trial  is  properly  called  an  indictment 
In  8  Inst  134,  chap.  62,  "  Of  indictments"  it  is  said 
'^  And  in  that  case  one  man  was  coroner  both  of  tb 
King's  house  and  of  the  county,  and  the  indictment  o 
manslaughter  was  taken  before  him  as  coroner  both  of  tb 
King's  house  and  of  the  county.  And  it  was  adjudgei 
that  the  indictment  was  good.'*  In  2  HaU  P.  C,  chap.  19 
proceedings  against  criminals  are  divided  into  two  beads 
those  in  which  the  person  is  charged  by  indictment 
including  those  taken  before  the  coroner,  and  those  ii 
which  he  is  put  to  answer  without  indictment,  being  sud 
as  are  taken  by  appeal.  In  2  Hawk.  P.  C,  by  Curwood 
p.  77,  book  2,  c.  9,  s.  17,  an  indictment  of  death  takei 
before  the  coroner  is  mentioned ;  and  Id.,  p.  83,  "  Wha 
authority  a  coroner  hath  to  take  an  indictment  of  othe 
matters"  besides  inquisitions  of  death  is  discussed 
In  4  Bl  Comm.  302,  speaking  of  the  coroner's  inquisi 
tion  of  the  death  of  a  man,  when  it  finds  any  cm 
guilty  of  homicide,  "  the  offender  so  presented  must  b 
arraigned  upon  this  inquisition,  and  may  dispute  th 
truth  of  it ;  which  brings  it  to  a  kind  of  indictment.' 
In  Bac.  Abr.  Indictment  (B)  it  is  said,  "  in  all  crimini 
cases,  the  most  regular  and  safe  way,  and  most  consc 
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nant  to  the  common  law,  and  the  Statutes  of  Magna        1864. 
Charta,  a  29,  5  Edw.  8.  c.  9.,  26  Edw.  8.  c.  4.,  28  Edw.  8.    j^^  q^^j^ 
c.  8.,  and  42  Edw.  8.  cr,  8.,  is  by  presentment  or  indict-  ^* 

ment  of  twelve  sworn  men." 

Secondly,  The  objection  that  the  inquisition  omits  to 
state  the  time  at  which  the  offence  was  committed  is 
cored  by  stat  6  &  7  Vict,  c.  88.  s.  2. 

Thirdly.  The  objection  that  one  of  the  jurymen  was 
not  present  when  the  coroner  and  the  other  jurymen 
viewed  the  body  is  cured  by  stat.  6  &  7  Vict.  c.  88.  s.  2. 
[He  cited  Beg.  v.  Perkin  (a).]  It  is  not  necessary  that 
the  jury  should  be  sworn  super  visum  corporis;  it  is 
only  necessary  that  they  should  be  sworn  before  they 
▼iew  the  body ;  Statute  de  officio  coronatoris,  4  Edw,  1. 
si,  2. ;  Brittan,  Pkas  of  the  Crown,  by  Kelham,  ch.  1, 
as.  3,  4»  p.  12,  ed.  1762.  In  Rffx  v.  Ferrand  (ft)  the 
jury  were  sworn  in  the  first  instance  super  visum 
corporis  by  a  person  whb  had  no  authority  to  adminis- 
ter the  oath :  the  inquest  was  then  adjourned,  and  the 
jury  had  no  view  of  the  body  after  they  were  resworn 
by  the  coroner.  The  dicta  of  two  of  the  Judges,  Abbott 
C.  J.  and  Bayley  J.,  p.  262,  if  correctly  reported,  do  not 
observe  the  distinction  between  the  jury  being  sworn 
super  visum  corporis  and  being  sworn  to  take  the  inquest 
.  super  visum  corporis.  In  the  form  of  oath  given  in 
SeweU  on  the  Law  of  Coroner,  pp.  161  —2,  the  words 
are,  ''  touching  the  death  of  A.  B.  now  lying  dead,  of 
whose  body  you  shall  have  the  view.*' 

Temple  and  MauU,  contra.  —  First.     A  conviction 
for   murder  or    manslaughter  on   a   coroner's  inqui- 
sition without  an  indictment  foxmd  by  a  grand  jury 
is  unknown  in  practice;    4  BL   Comnu  801,  note  by 
(fl)  7C.Aie5  (h)  3  A  #^.260 
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1864.        Coleridge;  Archb.  Crim.  PL  and  Evidence,  by  Wddtj/, 
The  QuBiH     ^  105, 15th  ed.    In  aU  the  caaes  and  authorities  with 
^°^^>      the  exception  of  Sir  WilUam  WithipMs  Case  (a)  the  word 
**  indictment/^  when  applied  to  a  coroner's  inqnisitioDy  is 
nsed  in  the  sense  of  an  accusation,  and  not  as  pointing 
out  the  instrument  containing  it.     Sir  Edward  Ceke,  in 
his  Commentary  on  LitL  sect  194,  says,  126  b.,  ''  il  sent 
indite^or  rather  endite,  and  so  is  the  original,  foritoom- 
meth  of  the  French  word  enditer,  and  signifieUi  in  kw 
an  accusation  found  by  an  enquest  of  twdve  or  more  upon 
their  oath,  and  the  accusation  is  called  indictamentum.'' 
Sir  fF.  Blachstone,  in  his  Comm.,  book  4,  c.  28,  pp.  80 — 1, 
explains  the  distinction  between  presentment  and  in- 
quisition.    ''  A  presentment,  generally  taken,  is  a  Toy 
comprehensiye  term;  including  not  only  presentments 
properly  so  called,  but  also  inquisitions  of  office  and 
indictments  by  a  grand  jury.    A  presentment,  properfy 
speaking,  is  the  notice  taken  by  a  grand  jury  of  any 
offence    from    their    own  knowledge  or  obaerratira, 

upon  which  the  officer  of  the  Court  must 

afterwards  frame  an  indictment,  before  the  party  pre- 
sented can  be  put  to  answer  if  He  then  mentions  the 
two  kinds  of  inquisition,  viz.,  inquisitions  of  office^ 
which  he  says  are  not  traversable  (though  CoUridge  in 
his  edition  points  out  an  inaccuracy  in  this  statement) 
and  other  inquisitions  which  may  be  traversed  and  ex- 
amined, such  as  the  coroner's  inquisition  finding  any 
one  guilty  of  homicide ;  and,  p.  802,  explains  an  indict- 
ment as  ''a  written  accusation''  ''preferred  to,  and 
presented  upon  oath  by  a  grand  jury/'  [He  also  cited 
2  HaU,  P.  C,  c.  19,  p.  152;  c.  22,  p.  157.  2  Hawk 
P.  C,  by  Curwood,  p.  287,  c.  25.  s.  1.]  In  2  £uL 
on    Magna   Charta^    c    17,   p.     32,    the  word    ''in- 

(a)  Cro,  Car,  134. 
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dictmenf  is  used  in  connection  with  the  duties  and  1864. 
powers  of  the  coroner.  And  in  stat.  2  &  8  Edw.  6.  xhe  Quns 
c.  24.  #.  2.  the  words  ''  whether  it  shall  be  founden  before  ino^. 
the  coroner  &c./'  are  introduced^  otherwise  the  enact- 
ment would  not  have  extended  to  the  case  of  an  inqui- 
sition before  the  coroner.  In  4  Inst  c.  59,  on  the  court 
of  the  coroner^  it  is  said,  ''He  ought  to  deliver  the 
inquisition  of  death  taken  by  him  at  the  next  gaol 
deliverj,  or  oertifie  the  same  into  the  King^s  Bench.'' 
In  Stat  1  &  2  P.  ^  Jf.  c.  13.  $.  5.,  indeed,  persons  are 
said  to  be  ''indicted''  upon  an  inquisition  before  a 
coroner :  but  that  statute  and  stat  7  G.  4.  c.  64.  s.  4. 
use  the  word  "  inquisition,"  not  "  indictment,"  and  the 
word  inquisition  must  mean  the  instrument  because  the 
^coroner  is  to  sign  it.  Sect  20  of  the  latter  enacts  that 
"  no  judgment  upon  any  indictment  or  information  for 
any  felony  or  misdemeanour"  shall  be  stayed  or  reversed 
''for  omitting  to  state  the  time  at  which  the  offence  was 
committed,  in  any  case  where  time  is  not  of  the  essence 
of  the  offence."  But  this  enactment  was  considered  as 
not  extending  to  coroners'  inquisitions;  2  Chit  Stats. 
by  Welsby  and  Beavan,  p.  15,  note  (a),  otherwise  stat 
6  &  7  Vict  c.  88.  s.  2.  would  have  been  unnecessary. 
[They  referred  to  the  recital]  [Shee  J.  In  stat  7  &•  4p 
c  64.  #•  4.  a  particular  kind  of  indictment  before 
a  coroner's  jury  is  called  an  inquisition,  which  would 
afford  a  strong  argument  that  the  provisions  of  sect.  20 
were  not  intended  to  apply.]  In  stat.  19  &  20  Vict. 
c  16.,  which  empowers  this  Court  to  transfer  the  trial 
of  certain  offenders  to  the  Central  Criminal  Court,  an 
inquisition  is  always  specified  when  it  is  intended  to  be 
dealt  with.  [They  referred  to  sects.  1,  2,  4,  7,  8.]  The 
distinction  between  the  two  is  kept  up  in  8  Burn  Just., 
by   Bere  and    Chitty,   which    contains    separate    titles 


▼. 
Ihoham. 
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1864.  ''Indictment,'^  and  ''Inquest  and  Inquisition."  Stat 
"rhTQuMiT  24  &  25  Vict  c.  100.  unquestionably  refers  to  indict 
ments:  and  there  is  great  reason  for  requiring  tb 
cause  of  the  death  to  be  set  forth  in  the  coroner' 
inquisition  because  the  jury  roay  not  have  before  tbei 
an  indictment  preferred  with  the  skill  employed  oi 
indictments  preferred  before  the  grand  jury. 

Secondly.  Though  the  inquisition  all^;es  that  ih' 
killing  was  felonious  it  shoxdd  also  state  when  the  ac 
which  caused  the  death  was  committed.  [^Blackbum  J 
Stat  6  &  7  Vict.  c.  83.  s.  2.  renders  that  unnecessai] 
where  time  is  not  of  the  essence  of  the  offence.  Toi 
must  argue  that  time  is  always  of  the  essence  of  th 
offence^  and  then  you  make  the  enactment  very  in 
eflBcient.] 

Thirdly.  The  reasons  for  the  presence  of  the  corone 
during  the  view  of  the  body  by  all  the  jurymen  foundei 
on  the  statute  de  officio  coronatoris^  4  Edw.  1.  st  2.  s.  2 
are  given  in  2  Hale  P.  C  58 :  "  The  coroner  cannot  tak 
an  inquisition  but  upon  the  view  of  the  body^  and  if  h 
doth*  such  inquisition  is  void;  and  the  reason  is^  becaua 
oftentimes  much  of  the  evidence  ariseth  upon  the  vien 
for  the  inquisition  ought  to  contain  the  manner  of  hi 
deaths  the  place^  length  ai\d  depth  of  the  wound,  &c. 
As  far  as  regards  the  jurisdiction  of  the  coroner,  tb 
body  is  part  of  the  evidence ;  Rex  v.  Ferrand  {a),  pc 
Abbott  C.  J.  and  Best  J.  [Cockbum  C.  J.  In  thf 
case  the  jury  had  not  a  view  of  the  body  after  they  ha 
been  sworn  by  the  coroner  himself,  and  therefore  tk 
inquisition  was  clearly  void.]  The  form  of  oat 
given  in  2  Bum  Just,  by  Bere  and  Chitty,  p.  48,  ook 
taining  the  words  *'  here  lying  dead/'  indicates  that  it 
oath  should  be  taken  in  the  presence  of  the  body.  In 
(«)  SB.^A,  260.  264. 
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Hawk.  P.  a  by  Curwood,  p.  80,  book  2,  ch.  9,  s.  24,  it  1864. 
18  said,  *'  If  a  coroner  take  an  inquest  after  a  body  hath  The  Quxxh 
been  so  long  buried,  that  it  may  reasonably  be  presumed  Ihoham. 
that  the  view  of  it  could  be  of  no  manner  of  use  for  the 
information  of  the  jurors,  the  Court  into  which  the 
inquisition  is  returned  will  in  discretion  refuse  to  receive 
or  file  it,''  citing  in  margin  "  Rex  v.  Causey,  Hilary 
8  G.  1.,  Strange,  22"  (a).  [Cocklmm  C.  J.  I  cannot  see 
the  reason  for  all  the  jurors  being  present  at  the  view  at 
the  same  time  and  the  coroner  with  them.  If  there  be 
proof  that  a  man  has  been  shot,  I.  cannot  see  the  reason 
for  a  view  of  his  body.]  The  principle,  that  the  coroner 
should  be  present  with  each  section  of  the  jury  which 
views  the  body,  is  not  altered  by  stat.  6  &  7  Vict  c.  83. 
s.  2.,  which  enacts  that  no  inquisition  found  upon  or  by 
any  coroner's  inquest  shall  be  quashed  ''because  the 
coroner  and  jury  did  not  all  view  the  body  at  one  and 
the  same  instant,  provided  they  all  viewed  the  body  at 
the  first  sitting  of  the  inquest."  [^BlacKbum  J.  Accord- 
ing to  grammatical  construction,  the  word  "all'*  does 
not  apply  to  the  coroner.  Cochbum  C.  J.  If  not,  the 
word  ''  coroner*^  is  superfluous,  and  the  clause  ought  to 
have  mentioned  the  jury  only.] 

CocKBU&N  C.  J.  I  am  of  opinion  that  this  rule 
should  be  discharged. 

The  first  question  is,  whether  sect.  6  of  the  recent 
statute,  24  &  25  Vict.  c.  100.,  which  enacts  that  "  in 
any  indictment  for  murder  or  manslaughter,  or  for  being 
an  accessory  to  any  murder  or  manslaughter,  it  shall 
ot  be  necessary  to  set  forth  the  manner  in  which  or 
the  means  by  which  the  death  of  the  deceased  was 
caused,''  applies  to  an  inquisitiba  taken  before  a  coroner. 

(a)  The  oaaa  is  reported  in  1  Str,  22,  nom.  Rex  ▼.  Band, 
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1864.  I  am  of  opinion  that  it  does.  Upon  a  review  of  the 
The  QuBBN  older  authorities  in  our  criminal  law,  with  reference  to 
Ihghav.  coroners'  inquisitions,  it  is  clear  that  the  term  **  indict- 
ment" was  understood  by  them  as  well  as  by  the  L^is- 
lature  to  comprehend  a  coroner's  inquisition,  upon  which 
a  person  might  be  put  on  his  trial  for  murder  or  man- 
slaughter. The  earliest  statute  bearing  on  the  question 
,  is  the  11  H.  4.  c.  9.,  the  effect  of  which  was  considered 
by  all  the  Judges  in  Sir  WUUam  fVithipoI^H  Case  (a). 
That  statute,  after  reciting  that  of  late  inquests  were 
taken  at  Westminster  by  persons  named  to  the  justices, 
without  due  return  of  the  sheriff,  and  who  ought  not 
to  be  on  the  jury,  "  by  whom  as  well  many  offenders 
were  indicted,  as  other  lawful  liege  people  of  our  lord 
the  King  not  guilty,''  goes  on  to  provide,  that  in  future 
nb  indictment  be  made  by  any  such  persons,  but  by 
inquests  of  the  King's  lawful  liege  people  returned  by 
the  sherifib.  It  was  urged,  by  the  minority  of  the  Judges 
in  the  case  referred  to,  that  this  statute  was  made  with 
reference  to  inquests  before  justices,  and  that  no  pro- 
vision had  been  made  for  an  inquisition  before  a  coroner ; 
nevertheless  it  was  thought  by  the  majority  that  the 
word  '^  indictment"  as  used  in  that  statute  applied  to 
inquests  held  before  coroners.  In  stat.  2  &  8  Edw.  6. 
c.  24.  s.  2.  it  is  provided,  that  an  indictment  found  by 
the  jurors  of  the  county  where  the  death  shall  happen, 
whether  before  the  coroner  or  before  the  justices,  shall 
be  good  and  effectual  in  law:  an  indictment  found 
before  the  coroner  can  only  apply  to  the  finding  by  a 
coroner's  jury ;  so  that  the  statute  recognises  an  inqui* 
sition  taken  by  a  coroner  in  a  case  of  murder  or  man- 
slaughter as  an  indictment.  Again,  in  stat.  1  &  2  P.  jr  M. 
e.  18.  s,  5.,  the  Legislatiure  applies  the  term  ''indicted" 

(«)  Cro.  Car.  134. 
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to  the  finding  of  the  joron  upon  an  inqnisilion  before  a  1864. 
coroner.  The  term  "indictment'  is  used  in  the  same  The  Qusxx 
sense  in  the  passage  cited  from  2  Inst.  32 ;  and  again  Uqram. 
at  p.  550:  «  Hereby  it  appeareth,  that  by  the  common 
law  the  coroner  of  the  county  could  not  intermeddle 
within  the  vierge,  but  the  coroner  of  the  viei^,  and 
that  if  he  took  an  inditement  of  the  death  of  man,  it 
was  not  allowable  in  law  ;  and  so  it  is  if  the  coroner  of 
the  King's  house  take  an  inditement  of  the  death  of 
man  out  of  the  vierge,  it  is  void,  and  coram  non  judice. 
And  if  an  inditement  of  the  death  of  a  man  being  slain 
out  of  the  vierge,  be  taken  before  the  coroner  of  the 
King's  house,  and  the  coroner  of  the  county,  and  so 
entered  of  record,  it  is  insufficient''  This  language  of 
Lord  Coke,  that  great  authority  and  expounder  of  the 
law,  with  reference  to  the  finding  of  the  jury  on  a 
coroner's  inquisition,  sufficiently  shews,  independently 
of  the  argument  on  the  statutes,  that  the  term  indict- 
ment in  its  true  legal  sense  of  the  term  was  properly 
applicable  to  a  finding  by  any  jury. 

In  later  legislation,  for  the  purpose  of  getting  rid  of 
technicalities  which  interfered  with  the  course  of  criminal 
jostice,  Stat  14  &  15  Vict.  c.  100.  s.  4  enacted  that  in 
an  indictment  for  murder  or  manslaughter  it  should  no 
longer  be  necessary  to  state  the  cause  of  the  death  with 
particularity  of  detail  The  term  in  sect  4  is  ''  indict- 
ment;" but  by  the  interpretation  clause,  sect.  80,  that 
is  to  be  understood  not  only  in  its  narrower  sense,  but 
to  include  an  inquisition  also.  Thus  the  law  remained 
until  the  passing  of  stat.  24  &  25  Vict  c.  100.,  which 
re-enacts,  in  sect.  6,  the  provision  of  the  4th  section  of  the 
former  Act  Unfortunately,  sect.  4  of  stat  14  &  15  Viet, 
e.  100.  haying  been  repealed  by  stat  24  &  25  Vict  e.  95., 
the  omission  to  mention  inquisition  in  sect.  6  of  stat  24  k 
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18M.       ^  '^^  ^'  ^^'  P^^  ™^  ^  ^®  ailment  that  the  Legis- 
lature intended  to  restore  the  old  state  of  the  law  as  to 
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▼-  inquisitions  taken  before  ooroners,  and  that  in  them  h 

is  therefore  still  necessary  to  set  out  the  cause  of  the 
death,  which  was  rendered  unnecessary  by  stat.  14  &  15 
Viet.  c.  100.  s.  4.  The  argument  is  plausible ;  but  1 
cannot  think  that  such  was  the  intention  of  the  L^^ 
lature.  Stat  24  &  25  Vict.  e.  lOa  does  not  recite,  nor 
is  it  sug^;ested,  that  the  alteration  of  the  law  by  stat. 
14  &  15  Vict  e.  100.  had  been  productive  of  incon- 
venience or  mischief  with  reference  to  coroners'  inqui- 
sitions. And  there  is  no  reason  why  the  Legislatare, 
in  an  Act  passed  to  consolidate  and  amend  the  statute 
law  relating  to  offences  against  the  person,  should  have 
restored  those  technical  difficulties  and  embarrassments 
in  the  case  of  inquisitions  before  coroners  from  whidi 
ordinary  indictments  are  free.  Nor  do  I  see  the  force 
of  the  argument  of  the  defendant's  counsel  that  a  minute 
statement  of  details  is  necessary,  in  the  case  of  inquisi- 
tions found  by  a  coroner's  jury,  because  they  may  not 
have  before  them  an  indictment  prepared  with  the  skill 
•  employed  on  indictments  preferred  before  the  grand  jury. 
In  the  one  case  as  well  as  in  the  other  depositions  ara 
taken,  and  the  prisoner  knows  what  he  is  charged  withi 
The  probability  is,  that  the  interpretation  clause  found  ur 
stat  14  &  15  Vict  c.  100.  was  considered  superfluous  anu 
unnecessary  by  the  fi-amers  of  stat.  24  &  25  Vict  c  109 
And  I  am  of  opinion  that,  according  to  l^islatiwi 
exposition  and  the  authority  of  text  writers,  the  wok 
"  indictmenf '  in  sect  6  of  the  recent  statute  needs  im 
interpretation  clause  to  make  it  apply  to  corone=3 
inquisitions. 

Some  difficulty  is  presented  by  the  joint  effect  i^a 
operation  of  stats.  7  G.  4  c.  64  and  6  &  7  Vict  c.  ^ 
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The  former,  which  was  passed  for  improving  the  1864. 
administration  of  criminal  justice,  introduced  in  sect.  4  xhe  Qubbn 
provisions  as  to  the  duties  of  coroners ;  and  in  sect  20,  inqham. 
which  remedies  some  general  mischiefs  arising  from 
technicalities,  mentions  indictments  and  informations 
generally.  If  this  section  had  stood  alone,  there  would 
have  been  no  difficulty  in  applying  it  to  coroners' 
inquisitions.  It  is,  however,  followed  by  stat.  6  &  7  VicL 
c.  83.,  to  amend  the  law  respecting  the  duties  of  coroners ; 
and  sect.  2  of  the  later  statute  not  only  gets  rid  of  some 
technical  objections  to  coroners'  inquisitions,  but  contains 
a  re-enactment  of  the  provisions  in  stat.  7  C?.  4.  c.  64. 
M.  30.  A  fair  argument  has  been  founded  upon  this,  viz., 
that  the  framers  of  the  later  enactment  must  have  been 
persuaded  that  sect.  20  of  stat  7  6r.  4.  c.  64.  did  not 
embrace  the  case  of  a  coroner's  inquisition.  That  may 
have  been  their  belief.  The  enactment,  however,  is  not  in 
a  declaratory  statute;  and  if  we  are  satisfied  independently 
of  that  enactment  that  sect.  20  of  th^  former  statute 
would  embrace  a  coroner's  inquisition,  we  ought  not  to 
say  that  it  does  not  because  out  of  excessive  caution  a 
statute  passed  seventeen  years  after  contains  an  enact- 
ment which  was  unnecessary  if  the  word  "  indictment' ' 
includes  ''  inquisition.'' 

The  objection,  that  one  of  the  jurors  viewed  the  body 
separately  firom  the  others,  is  cured  by  stat.  6  &  7  VicL 
e.  83.  s.  2.9  which  enacts  that  no  inquisition  found  upon 
or  by  any  coroner's  inquest  shall  be  quashed  "  because 
the  coroner  and  jury  did  not  all  view  the  body  at  one 
*  and  the  same  instant,  provided  they  all  viewed  the  body 
at  the  first  sitting  of  the  inquest."  The  true  construc- 
tion of  this  clause  is,  that  if  the  coroner  and  all  the  jurors 

VOL,    y.  T  B.   &  8. 
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1864.  view  the  body  at  the  first  sitting,  it  is  not  necessar 
The  Queen  that  they  should  all  be  present  at  the  same  time  whe 
Ikoham.  t^®y  ^^^  til®  body,  nor  that  the  coroner  should  I 
present  when  they  all  view  it.  It  is  important  that  tl 
jury  should  hear  from  the  coroner  the  obsenratiox 
which  the  state  of  the  body  may  suggest,  but  he  sun 
up  the  evidence  to  the  jury,  and  the  symptoms  wUc 
the  dead  body  exhibits  are  part  of  that  evidence :  it  i 
not  necessary  for  the  purposes  of  justice  that  the  obaei 
vations  should  be  made  during  the  view.  The  L^ialatiu 
intended  to  meet  the  case  where  the  body  might  be  lytn, 
in  one  part  of  a  building  and  the  jury  were  sitting  i 
another,  and  one  or  more  of  the  jurors  had  not  a  vie^ 
of  the  body  at  the  same  time  as  the  others.  Here,  then 
fore,  all  of  the  jurors  having  been  sworn,  and  bavin 
seen  the  body,  and  having  heard  the  observations  of  ih 
coroner,  that  which  would  have  been  a  fatal  objectio; 
before  stat.  6  &  7  VicL  c.  83.  is  cured  by  sect  2. 

Blackburn  J.  The  first  and  principal  question  h 
whether  stat.  24  &  25  Vict,  c,  100.  s.  6.  applies  to  a 
accusation  of  a  person  by  a  coroner's  jury  on  which  b 
may  be  put  upon  his  trial. 

It  is  clear,  both  upon  reason  and  the  authorities,  thfl 
in  old  times  the  word  '^  indictment''  included  all  charge 
of  a  criminal  nature  made  upon  oath  by  an  inquest  whic 
had  power  to  make  the  inquiry ;  although  the  term 
now  more  generally  understood  to  signify  such  a  chars 
when  reduced  into  writing;  Bac.  Abr.  IndictmenU,  p.  2£ 
In  all  charges  of  felony  the  first  step  is  that  not  less  tfaa 
twelve  lawful  men  are  sworn  to  make  inquiry ;  and  ^ 
ordinary  case  is  that  of  the  grand  jury,  who  are 
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moned  to  inquire  at  the  Assizes  into  all  crimes  and  I864. 
offences  which  they  are  informed  of,  or  at  the  Quarter  The  QoMir 
Sessions  into  a  limited  number  of  crimes  and  offences^  Inoham 
that  is  to  say^  such  as  the  justices  at  Quarter  Sessions 
have  power  to  try ;  and  at  the  Assizes  or  Quarter  Ses- 
mons,  as  the  case  may  be,  to  present  offenders.  Having 
been  sworn  they  make  inquiry,  and  when  they  find  a  par- 
ticular charge,  and  that  finding  is  reduced  into  writing,  it 
becomes  a  record  of  the  Court.  In  practice,  a  written 
charge  is  brought  to  them  in  the  shape  of  a  bill,  and  if 
they  adopt  it  they  do  no  more  than  write  upon  the  back 
of  it  '^  a  true  bill;''  but  when  it  is  put  on  record  it  pur- 
ports to  be  in  the  present  tense,  "  the  jurors  &c.  upon 
their  oath  present,''  ^'  and  so  the  jurors  aforesaid^  upon 
their  oath  aforesaid^  do  say,"  "  and  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,"  as  if, 
according  to  the  practice  in  old  times^  their  presentment 
and  finding  were  verbally  stated  in  Court  and  taken 
down  in  writing  and  made  a  record. 

The  coroner  has  a  more  limited  authority,  viz.^  to 
make  inquiry  by  a  jury  upon  the  dead  body ;  but  in 
those  cases  in  which  he  has  authority  the  proceedings 
are  in  substance  the  same  as  those  before  a  grand  jury ; 
and  all  the  requisites  of  the  indictment  are  the  same ; 
the  accusation  by  the  coroner's  jury  is  equally  an  accu- 
sation, which  is  the  result  of  their  opinion  of  the  evidence 
adduced  before  them,  and  upon  which  a  person  may  be 
tried,  as  that  of  the  grand  jury,  and  the  judgment 
upon  the  one  is  like  a  judgment  upon  the  other. 
Can  then  the  finding  of  the  jury  upon  such  an  inquiry 
before  the  coroner  be  properly  called  an  indictment  ?  In 
the  passage  cited  from  2  Inst.  32,  Lord  Coke  uses  Ian- 
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1864.  guage  which  clearly  shews  that  he  considered  it  an  in 
The  Queen  ^ic^D^^nt  It  was  80  held  in  Sir  William  fVUhipoI^ 
UQUku  ^^^  ^^^'  which  was  decided  upon  the  construction  o 
Stat  11  Hen.  4  c.  9.  That  statute  begins  with  a  recita 
describing  indictments  by  a  grand  jury  at  Westminster 
and  stating  that  such  indictments  had  been  found  h] 
improper  persons^  and  proceeds  to  enact  that  they  shoul< 
be  annulled^  and  further  ''that  from  thenceforth  n( 
indictment  be  made  by  any  such  persons,  but  by  inquesti 
of  the  King's  lawful  liege  people/'  and  so  forth.  Nc 
question  seems  to  have  arisen  upon  this  statute  until 
the  time  of  Charles  I.  The  question  was  then  raised,  in 
Sir  William  Withipole's  Case  {a),  whether  it  applied  tc 
coroners'  inquisitions^  and  the  majority  of  the  Judges 
held  that  it  did.  The  minority  did  not  say  that  the 
word  ''  indictment*'  was  not  large  enough  to  include  a 
coroner's  inquisition,  but  said  (and  if  the  matter  were 
res  integra  I  should  think  their  reasons  of  great  force] 
that  because  the  recital  of  the  statute  begins  with  inquestf 
before  the  justices,  and  mentions  denomination  to  the 
sheriff  or  bailiff  of  the  franchise,  whereas  an  inquisition 
before  the  coroner  is  to  be  made  by  the  bailiffs  or  con- 
stables of  the  four  next  adjacent  villages  in  pursuance 
of  stat  4  Edw,  1.  st.  2.,  and  no  challenge  can  be  mad« 
of  any  of  the  inquest  before  coroners,  the  meaning  a 
the  word  was  cut  down  to  a  finding  by  the  grand  inquest 
That  view  was  not  adopted  by  the  majority,  but  it  sheiM 
that  in  the  opinion  of  all  the  Judges,  the  word  "  indicz 
ment"  is  large  enough  to  apply  to  a  coroner's  inquisiti^ 
as  well  as  to  the  indigtment  of  a  grand  jury. 

I  pass  to  the  question,  the  only  one  on  which  I 
had  any  doubt,  whether  the  word  is  used  in  stat 

(a)   Cro.  Car,  134. 
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25  Vict  c.  100.^.6.  in  a  restricted  sense?     No  doubt,        1864. 
in  common  talk,  *'  indictment''  does  not  mean  '^  inquisi-    xbe  Quekm 
tion,"  and  if  the  Legislature  had  indicated  that  they       Ikoham. 
used  it  in  that  limited  sense  it  would  not  apply  to  a 
coroner's  inquisition.     But  on  the  whole  I  think  that 
there  is  not  enough  to  shew  that  the  Legislature  intended 
to  exclude  such  inquisitions  from  the  operation  of  the 
statute.     The  statute  applies  to  the  whole  criminal  pro- 
cedure :  many  persons  think,  and  I  am  one  of  them,  that 
the  sooner  the  practice  of  putting  a  person  upon  his  trial 
on  a  coroner*s  inquisition  is  altered  the  better;  but  that 
is  no  reason  for  laying  traps  for  making  such  inquisitions 
bad.   And  when  the  Legislature  were  removing  objections 
taken  upon  technical  grounds,  I  should  expect  to  find  that 
they  would  remove  them  in  the  case  of  inquisitions  as 
well  as  in  the  case  of  indictments.     An  opinion  seems 
to  have  been  entertained  that  the  word  '^  indictment"  in 
Stat.   7   (7.  4.  c.  64.  s.  20.  did  not  apply  to  coroners' 
inquisitions,  because,  in  sect  4,  the  word  "  inquisition'' 
is  used  separately ;  but  that  is  not  a  declaratory  Act, 
and,  in  the  absence  of  any  judicial  decision  on  sect.  20, 
I  think  it  would  apply  to  such  inquisitions.     As,  how- 
ever, the  doubt  existed.  Lord  Campbell  thought  it  worth 
while,  in  framing  stat.  14  &  15  Fict.  c.  100.,  to  intro- 
duce the  interpretation  clause,  sect.  30;  and  it  would 
have  been  better  if  the   framer   of  the  recent  Act, 
24  &  25  FicL  c.  100.,  had  used  the  same  precaution. 
But  the  object  of  the  Act  applies  equally  to  each ;  and 
we  are  bound  to  hold  that  sect.  6  applies  to  indictments 
and  accusations  by  coroners'  inquisitions  as  well  as  to 
those  found  by  the  grand  jury. 

On  the  third  point  I  agree  perfectly  with  the  Lord 
Chief  Justice.      An  opinion  was  expressed  in  Rex  v. 
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1864.        Ferrand  {a)  that  in  order  to  make  an  inquisition  valid. 
The  QuBss     ^^^  coroner  and  jury  must  both  view  the  body  at  the 
^*  same  time ;  but  the  language  of  stat  6  &  7  VicL  e.  83. 

s.  2.  could  not  be  more  express  if  this  opinion  had  been 
before  the  mind  of  the  Legislature.  Therefore  this  ob- 
jection is  cured. 

The  second  point  was  either  answered  or  given  up 
during  the  argument. 

Shee  J.    We  have  to  put  a  construction  upon  the 
word  "indictment'  in  stat.  24  &  25  Vict.  c.  100.  *.  6. 
which  is  in  effect 'the  same  enactment  as  stat.  14  &  15 
Vict  c.  100.  «.  4.     In  the  earlier  statute  there  is  an 
interpretation  clause  which  has  not  found  its  way  into 
the  later ;  and  it  has  been  strongly  contended  that  for 
that  reason  the  word  *'  indictmenf '  in  the  latter  is  to  be 
remitted  to  the  meaning  which  the  Legislature  is  said  to 
have  attached  to  it  in  stat.  6  &  7  VicL  c,  83.,  and  not 
construed  so  as  to  include  a  coroner's  inquisition.    The 
argument  of  the  defendant's  counsel  was  founded  on 
this,  that,  in  all  the  statutes  in  which  the  word  ''indict- 
ment'' has  been  used  to  apply  to  coroners'  inquiaitioni^ 
it  meant  the   accusation  and  not  the  instrument  con- 
taining the  accusation ;  and  that,  as  in  stat.  24  &  2f 
FicL  c.  100.  s.  6.,  the  word  has  reference  to  the  instnb 
ment  itself^  it  must  be  limited  to  indictments  found  b 
the  grand  jury.     But,  in  stats.  2  &  3  Edtp.  6.  e.  2^ 
8.  2.  and  1  &  2  P.  ^  AT.  c.  10.  s.  5.,  the  word  is  vm 
as  meaning  the  written  instrument     And  in  mode 
times  we  find  that  for  ten  years  from  the  passing 
stat.  14  &  15  Hct.  c.  100.  the  word  was  understood  t 

(a)  SB.^A,  260. 
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taken  to  mean  both,  and  therefore  on  the  statutes  alone 

I  should  find  it  impossible  to  come  to  any  other  conclu-    Tbc  Qubih 

sion  than  that  in  stat  24  &  25  Vict.  c.  100.  s.  6.  the  word      Ihqham. 

''indictment^'  must  have  the  same  extensive  meaning  as 

it  had  for  ten  years  before. 

Moreover,  when  we  look  at  the  text  books  we  find 
that  the  word  "  indictment'*  frequently  means  the  writ- 
ten instrument  as  well  as  an  accusation.  In  2  Hale. 
C,  c.  19,  p.  153,  "  The  several  kinds  of  presentments, 
inquisitioBs  and  indictments  in  matters  capital''  are 
distinguished.  1.  In  relation  to  the  Courts  or  jurisdic- 
tions where  they  are  made : — ''  Some  are  in  the  leet,  some 
in  the  sheriff's  TVm,  some  before  the  coroner,  some 
before  justices  of  peace,  justices  of  oyer  and  terminer, 
gaol  delivery,  King's  Bench" :  there  the  word  ''indict- 
ment" means  the  instrument  containing  the  accusation. 
In  2  HawK  P.  C,  by  Curtoood,  p.  291,  book  2,  ch.  25, 
8.  6,  a  man  is  said  to  be  indicted  on  an  inquisition  found 
by  a  coroner's  jury,  and  the  written  instrument  is  called 
an  indictment 

As  to  the  other  objection,  I  agree  that  it  is  answered 
by  the  words  of  stat  6  &  7  Vict  c.  8a  s.  2. ;  for  the 
word  "jury"  means  the  jurymen  or  jurors. 

Rule  discharged. 
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Advertiser  on  the  27th  day  of  February  last,  and  incor-        1864. 


porated  with  what  purports  to  be  a  report  of  the  pro-  Ex  parte 
ceedings  of  this  House,  and  also  a  certain  libellous  and 
scandalous  article  published  in  the  said  newspaper  on 
the  5th  day  of  March  instant  and  headed  'The  House 
of  Keys  and  the  Town  Commissioners/  and  also  a  cer- 
tain other  libellous  and  scandaloiis  article  published  in 
the  newspaper  on  the  12th  day  of  March  instant,  and 
headed  '  The  House  of  Keys  and  the  Town  Commis- 
sioners/ are  a  contempt  of  this  House  aud  a  breach  of 
its  privileges.  And  whereas  it  having  been  resolved  and 
ordered  by  this  House  that  James  Brown,  of  the  town  of 
Douglas^  the  printer  and  publisher  of  the  said  newspaper, 
be  summoned  to  attend  at  the  bar  of  this  House  on  this 
Wednesday,  the  16th  day  of  March  instant,  at  the  hour 
of  1 1  o'clock  in  the  forenoon,  to  answer  for  such  contempt 
and  breach  of  privileges  of  this  House ;  and  the  said 
James  Brown  accordingly  this  day  attended  at  the  bar 
of  this  House,  and  having  in  the  first  instance  called 
upon  this  House  to  prove  that  he  is  the  printer  and 
publisher  of  the  said  newspaper,  but  having  subsequently 
admitted  at  the  said  bar  that  he  is  the  printer  and  pub- 
lisher of  the  said  newspaper  and  of  the  said  paragraphs  and 
articles :  It  is  therefore  hereby  resolved  that  the  said  James 
Brown,  by  the  publication  of  the  said  libellous  and  scan- 
dalous paragraphs  and  articles  in  the  said  newspaper 
daring  the  present  Session  of  this  House,  is  guilty  of  a 
contempt  of  this  House  and  a  breach  of  its  privileges,  and 
it  is  therefore  hereby  resolved  and  ordered  that  the  said 
James  Brown  be  forthwith  arrested  and  committed  a 
prisoner  to  the  gaol  of  Castle  Rushen,  there  to  remain 
for  the  space  and  term  of  six  calendar  months,  and  that 
the  body  of  the  said  James  Brown  be  kept  in  the  said 
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1864.       gaol  by  tbe  gaoler  thereof  for  and  during  the  said  space 


Ex  parte  ^nd  term  of  six  calendar  months  from  the  day  of  his 
imprisonment  under  this  warrant" 

The  warrant  was  signed  by  the  Speaker  and  twenty 
other  members  of  the  House,  and  was  directed  "To  the 
chief  and  other  constables  and  the  gaoler  of  Ciuik 
Rushen  and  whom  this  may  concern.^* 

Robert  John  Moore,  a  member  and  secretary  of  the 
House  of  Keys,  and  an  advocate  practising  at  the  bar 
of  the  Isk  of  Man,  and  John  Moore  Jeffcott,  a  member 
of  the  said  House,  and  an  advocate  practising  at  the  bar 
of  the  said  island,  deposed  that  they  were  acquainted 
with  the  constitution  and  practice  of  that  House  and 
conversant  with  the  laws  of  the  island.  "  The  House 
of  Keys  is  the  lower  branch  of  the  Court  of  Tynwald, 
which  consists  of  the  Grovemor  or  Lieutenant  Governor 
and  the  council  (forming  one  branch),  and  the  House  of 
Keys;  and  Her  Majesty  and  the  said  Court  of  Tynwald 
form  the  Legislature  of  the  island.  The  said  House 
has  also  judicial  functions  in  cases  of  appeal  from  the 
verdicts  of  juries.  The  said  House  of  Kqrs  exereiseB 
its  legislative  functions  separate  and  apart  from  the 
upper  branch  of  the  said  Court'' 

The  House  is  assembled  for  the  transaction  of  busi- 
ness by  the  precept  of  the  Governor  (or  Lieutenant 
Governor)  issued  to  the  several  coroners  of  the  island, 
and  such  House  was  duly  assembled  at  their  usual  place 
of  meeting  in  Castletown,  on  the  26th  November,  1863,  fiur 
the  purpose  of  transacting  legislative  business,  the  fol- 
lowing being  a  copy  of  the  precept  issued  by  His  Excel- 
lency Henry  Brougham  Loch,  Esq.,  Lieutenant  Governor, 
for  that  purpose  to  one  of  the  coroners.  "You  are  hereby 
ordered  and  required  to  give  personal  notice  to  such  of 
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the  members  of  the  House  of  Keys  as  reside  within  your  1864. 
sheading  to  meet  at  their  house  in  Castletown,  on  27mr#-  ExpartT 
day,  the  26th  day  of  November  instant^  at  11  o'clock  in  the 
forenoon,  to  consider  The  Isle  of  Man  Disafforestation 
(Compensation)  Bill,  and  such  other  matters  as  may  then 
and  there  belaid  before  them.  And  after  such  summons 
has  been  given  you  are  to  return  proper  certificates  thereof, 
together  with  this  precept,  to  the  Rolls  Office,  on  or 
before  the  said  day.  Given  at  Castle  Rushen,  the  19th 
day  of  JVoMinfter,  1868.  {Signed),  Henry  B.  Loch.  To  the 
Coroner  of  Glenfaba  Sheading.''  "  The  said  House,  when 
assembled,  has  power  to  adjourn  its  sittings  from  time 
to  time,  and  such  House  does  not  require  the  consent  of 
the  Lieutenant  Grovemor  to  such  adjournment,  nor  does 
the  Lieutenant  Grovemor  in  anywise  prescribe  to  the 
Keys  the  day  to  which  they  may  adjourn,  nor  adjourn 
them."  The  House,  on  the  26th  November,  1868,  ad- 
joumed  until  the  4th  December,  1868,  on  which  day  it 
again  adjourned  to  the  28rd  February,  1864.  The 
House  again  met  on  that  day,  and  sat  from  day  to  day 
until  the  26th  February,  the  sitting  having  been  duly 
adjourned  from  day  to  day,  and  on  the  last  mentioned 
day  the  House  was  adjourned  until  the  15th  March. 
The  House  met  on  that  day  and  sat  from  day  to  day 
until  the  18th  March,  the  sittings  having  been  duly  ad- 
journed from  day  to  day,  and  on  the  last  mentioned  day 
the  House  was  adjourned  to  the  12th  April,  on  which 
day  and  on  the  following  day  the  House  sat,  and  on  the 
latter  day  the  House  adjourned  to  the  26th  April.  The 
House  met  on  the  last  mentioned  day,  and  adjourned 
from  day  to  day  until  the  28th  April,  and  at  its  rising 
it  was  further  adjourned  to  the  7th  June,  1864,  the 
business  before  the  House  not  having  been  finished. 
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186*  ^^  Session  of  the  House  terminates  on  the  eomple- 

tion  of  the  business  before  it,  when  no  further  adjoum- 

Brown.       ment  takes  place.    The  present  Session  of  the  House 
commenced  on  the  26th  November,  IS63,  and  has  been 
duly  continued  by  adjournment  from  time  to  time  as 
hereinbefore  mentioned^  and  such  Session  has  not  yet 
terminated.     During  such  Sessiou  of  the  House  part 
of  the  business  brought  before  it  was  a  bill  for  the 
improvement  of  the  town  of  Douglas.     "  All  orders  and 
proceedings  of  the  said  House  of  Keys  made  within 
the  authority  or  jurisdiction  of  the  House  are  by  the 
law  of  the  said  Isle  valid  as  orders  and  proceedings  of 
the  said  House  if  signed  by  thirteen  members  thereo£'' 
James  GelU  an  advocate  practising  at  the  bar^  and  well 
acquainted  with  the  law^  practice  and  procedure  of  the 
Courts  of  the  Isle  of  Man,  deposed  '^  that  in  the  said 
island  there  is  a  lawfully  established   Court  of   Hec 
Majesty  the  Queen^  called  '  The  StaflF  of  Government,' 
which  has  authority  to  grant  and  issue  a  writ  or  order 
by  which  any  person  whose  liberty  is  restrained  in  the 
said  island  in  a  common  gaol  or  otherwise^  whether  it 
be  fgr  a  criminal  or  civil  cause^  can  have  his  body 
removed  into  such  Court ;  and  such  Court  has  authority 
to  examine  the  legality  of  the  imprisonment  or  detention 
of  such  person^  and  to  discharge  him  if  illegally  im- 
prisoned or  detained^  and   that   the  said   Court   has 
authority  to  ensure,  and  can  ensure,  the  due  execution 
of  such  writ  or  order  throughout  the  said  island :  and 
that  such  writ  or  order,  and  the  proceedings  thereon, 
are  in  their  nature  and  effect  like  a  writ  of  habeas 
corpus^  commonly  called  a  writ  of  habeas  corpus  ad 
subjiciendum,  issued  in  England,  and  the  proceedings 
thereon ;  and  that  the  said  Court  on  such  proceedings 
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has  authority  to  decide^  and  is  bound  on  application  1864. 
being  made  to  it  to  decide^  on  the  legality  of  any  such  Ex  parte 
imprisonment  or  detention^  and  to  discharge  any  person 
illegally  imprisoned  or  detained  in  the  said  island ;  and 
that  an  appeal  lies  to  Her  Majesty  in  council  from  the 
decision  of  the  said  Court  on  the  legality  of  any  such 
imprisonment  or  detention/' 

In  an  Act  of  Tynwald,  promulgated  in  the  year  1817, 
intituled  "  An  Act  for  altering  and  amending  the  crimi- 
nal law  of  the  said  island,"  it  is  enacted^  sect.  31,  "  that 
the  maUcious  striking  and  making  affray  in  any  of  the 
Courts  of  justice  of  the  island,  or  the  using  threatening 
and  reproachful  words  to  the  Judge  or  Court,  the 
Judge  or  Court  being  then  sitting,  is  and  shall  be  held 
to  be  a  misdemeanour,  and  punishable  by  fine  and 
imprisonment." 

Sect  32.  "  That  the  wilfully  obstructing  any  officer 
or  other  person  in  the  execution  of  lawful  process,  or 
the  wilful  forbearance  and  neglect  of  any  coroner, 
constable,  or  other  officer  to  execute  any  writ,  process, 
warrant  or  other  legal  instrument  lodged  in  his  hands 
for  the  purpose  of  being  duly  executed ;  that  the 
breaking  prison  by  a  person  lawfully  imprisoned ;  that 
the  forcibly  rescuing  or  attempting  to  rescue  a  person 
who  shall  be  lawfully  imprisoned ;  that  the  escaping  or 
attempting  to  escape  by  a  person  lawfully  arrested; 
that  the  voluntarily  permitting  or  negligently  suffering 
a  person  to  escape,  who  shall  be  lawfully  arrested  or 
confined,  or  the  wilfully  permitting  by  any  coroner, 
constable,  or  other  officer,  of  any  person  or  persons  to 
be  at  large,  when  such  person  or  persons  may  and  ought 
to  be  arrested  and  taken  by  such  coroner,  constable, 
or  other  officer,  are  and  shall  be  severally  held  to  be 
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1864.  misdemeanoars^  punishable  by  fine  and  impruonment 
Ex  parte  Provided  always^  and  be  it  further  enacted  and  declared 
BowH.  ^Yi2A,  nothing  herein  contained  shall  extend  or  be  cod 
stroed  to  extend  to  affect^  abridge,  or  alter  the  powe 
of  Courts  of  justice  and  magistrates  to  punish  contempt 
as  formerly  accustomed ;  and  that  the  House  of  Keyi 
the  Clerk  of  the  Rolls,  and  the  Registrars  of  th 
Ecclesiastical  Courts,  when  in  the  execution  of  thei 
respective  o£Eices,  have  and  shall  have  the  power  c 
punishing  contempts  in  like  manner  as  any  Court  o 
magistrate  within  the  said  Isle'^  {a),  which  proviso  hi 
not  been  repealed,  and  is  still  the  law  of  the  island. 

In  an  Act  passed  in  the  year  1737  is  the  followinj 
proviso:  ''And  that  Courts  of  justice  and  magii 
trates  doing  the  duty  of  their  offices  shall  have  am 
continue  the  power  of  committing  and  fining  an; 
person  or  persons  of  contemptuous  behaviour  insultin, 
or  abusing  them  or  any  of  them  in  the  execution  c 
their  duty  according  as  the  nature  of  the  offence  sha 
demerit,'^  which  proviso  has  not  been  repealed,  and  i 
still  the  law  of  the  island. 

"  Courts  of  justice  in  the  said  Isle  have  and  exerds 

the  power  of  punishing  by  fine  and  imprisonment,  o 

»  by  either,  for  contempts;  tind  whether  such  oontemf 

be  committed  in  the  actual  presence  of  the  Court  o 

not.'^ 

The  grounds  on  which  the  rule  was  moved  for  were 
— First,  That  the  House  of  Keys  as  a  legislative  bod 
had  no  power  to  commit  for  contempt.  Secondly,  Ths 
such  a  power,  if  it  existed,  could  not  be  exercised  fc 

(a)  These  enactments  are  contained  in  **  The  Lex  Scripta  of  the  M 
of  Man,  comprehending  the  Ancient  Ordinances  and  Statute  Xmb 
Doughs,  1819 ;  which  book  was  referred  to  in  the  affidavit  of  Jam 
GeU,  adrocftte. 
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a  contempt  during  the  recess  after  prorogation.  Thirdly,        1864. 
That  the  commitment  was  bad,  being  for  a  time  certain,      Expart* 
▼ia.,  for  six  calendar  months.  Bkowh. 

The  affidavits  in  opposition  to  the  rule  did  not  shew 
that  the  House  of  Keys  as  a  legislative  body  had  ever 
before  exercised  the  power  to  commit  for  contempt. 

MeJKih  and  Kemplay  shewed  cause. — The  first  ques- 
tion is,  whether  the  Court  has  power  to  send  a  writ  of 
habeas  corpus  to  the  Isk  of  Man.  Stat  25  &  26  Vict 
e.  20.,  which  was  passed  in  consequence  of  such  a  writ 
haying  been  sent  to  Canada  in  AndersorCs  Case  {a\ 
enacts,  sect  1,  ''No  writ  of  habeas  corpus  shall  issue 
out  of  England^  by  authority  of  any  Judge  or  Court  of 
justice  therein,  into  any  colony  or  foreign  dominion  of 
the  Crown  where  Her  Majesty  has  a  lawfully  established 
Court  or  Courts  of  justice  having  authority  to  grant  and 
iflflue  the  said  writ,  and  to  ensure  the  due  execution 
thereof  throughout  such  colony  or  dominion.^'  In 
CrawforcPs  Case  {b\  this  Court  seemed  to  think  that 
before  stat  6  G.  3.  c,  26.,  by  which  the  rights  of  sover- 
eignty in  the  Isle  of  Man  were  vested  in  the  Crown  of 
England^  this  writ  would  not  run  into  that  island. 
[  Cockbum  C.  J.  The  Isk  of  Man  is  within  the  four  seas. 
Bhchbum  J.  lu  stat.  25  &  26  Vict.  c.  20.  s.  1.  the 
epithet  "  foreign'*  is  prefixed  to  "  dominion*'  for  the  pur- 
pose of  distinguishing  the  Channel  Islands  and  the  Isle 
of  Man  from  Malta,  Gibraltar  or  India.  PVelsby,  for  the 
applicant — In  Rex  v.  Cowle  (c)  Lord  Mansfield  distiu- 
guishes  between  foreign  dominions  to  which  the  Court 
has  no  power  to  send  any  writ,  as  Scotland  and  the  Elec- 
torate, and  those  to  whidi  this  writ  maybe  sent,  as ire/anef, 

(«)  30  L,  J.  Q.B.  129;  IJur.  N,  8.  122. 

{h)  13  Q.  B.  613.  (r)  2  Burr.  834.  856. 
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1804.  the  Isle  of  Man,  the  plantations^  and  the  Channel  Islandi 
Ejj  parte  Melhr  J.  He  puts  the  Isle  of  Man  on  the  same  footinf 
Browm.  ^  ^i^g  plantations,  which  are  clearly  not  within  stat.  21 
&  26  VicL  c.  20.  s.  1.]  Before  stat  5  G.  8.  c.  26.  it  w» 
not  governed  by  English  laws ;  and  in  regard  to  bills  o 
exchange  it  was  treated  as  foreign  until  The  Mercantil 
Law  Amendment  Act,  1856, 19  &20  Vict.  c.  97.,  which,  b; 
sect.  7,  includes  among  inland  bills  those  drawn  in  o 
upon  any  person  resident  in  the  Isle  of  Man;  also  it  i 
not  part  of  the  United  Kingdom  within  sect.  24  of  1% 
Bankruptcy  Act,  5  &  6  Vict.  c.  122. ;  Davison  v.  Far 
mer  (a).  [Cockbum  C.  J.  The  Habeas  Corpus  Acb 
31  Car.  2.  c.  2.  s.  11.  and  56  G.  3.  c.  100.  ss.  1,  B 
mention  the  ''  dominion  of  Wales''  without  the  adjunc 
*' foreign,^'  which  shews  the  distinction  between  "do 
minion**  and  "  foreign  dominion'*  of  the  Crown.]  A 
soon  as  a  dominion  of  the  Crown  has  its  own  Legislator 
and  Courts,  it  becomes  a  foreign  dominion  as  distin 
guished  from  a  colony. 

Secondly.  The  Staff  of  Grovernment  in  the  Isle  of  Ma 
is  a  Court  having  authority  to  issue  a  writ  which  is  in  th 
nature  of  and  has  substantially  the  same  effect  as  th 
writ  of  habeas  corpus.  Stat.  25  &  26  Vict.  c.  20.  s.  1 
was  not  intended  to  be  confined  to  colonies  or  dominioi] 
of  the  Crown  in  which  there  were  Courts,  according  t 
the  common  law  of  England,  having  authority  to  issue 
writ  of  habeas  corpus  strictly  so  called.  This  appeal 
from  sect.  2,  which  provides  that  the  Act  shall  not  affe< 
or  interfere  with  any  right  of  appeal  to  the  Queen  i 
council,  for  an  appeal  lies  from  the  order  of  the  Staff  < 
Government  to  the  Privy  Council ;  whereas  there  is  i 
appeal  from  the  decision  of  one  of  the  superior  Coor 
at  Westminster  granting  or  reiusing  a  writ  of  haba 
(a)  6£^A.242. 
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corpus.     [Shee  J.     In  Re  The  Justices  of  the  Supreme        1864. 
Court  of  Judicature  at  Bombay  (a)  the  question^  whether  ^Tparte" 
the  Supreme  C!ourt  of  Bombay,  established  under  Royal 
charter^  had  the  same  power  of  issuing  the  writ  of  habeas 
corpus  which  this  Court  has^  was  discussed.] 

Thirdly.  The  House  of  Keys  had  power  to  commit 
for  this  contempt.  At  the  time  when  the  libel  was 
published;  the  House  was  in  Session,  which  continued, 
subject  to  a  short  adjoiunment,  up  to  the  time  of  the 
committal.  A  legislative  body  does  not  possess,  as  a  legal 
incident,  the  power  to  commit  for  contempt  committed 
out  of  the  House ;  Kielley  v.  Carson  {b),  overruling  BeaU'- 
moni  V.  Barrett  (c) ;  but  the  House  of  Keys  has  that 
power  by  the  Manx  Act  passed  in  1817.  It  is  like  the 
House  of  Lords,  which  has  two  functions,  legislative  and 
judicial,  and  the  power  to  commit  for  contempt  belongs 
to  it  generally.  [Blachbum  J.  The  House  of  Lords, 
when  sitting  legislatively,  has  that  power  by  prescription; 
when  the  Lords  are  sitting  as  a  judicial  body  they  have 
it  in  their  own  right.  Welsby. —  Sir  Edward  Coke  explains 
the  title  "  House  of  Keys"  in  4  Inst  284,  "  if  any  case 
be  ambiguous  and  of  greater  weight,  it  is  referred  to  12, 
which  they  call  daves  insulae,  the  Keyes  of  the  Island,'^ 
because  they  unlock  the  law.  Cockburn  C.  J.  Sect  32 
of  the  local  Act  has  reference  to  the  House  of  Keys 
in  its  judicial  capacity.]  As  a  Court  of  justice,  it  would 
have  that  power  without  statute,  and  therefore  it  must 
have  been  intended  in  its  legislative  capacity.  [CocA- 
bum  C.  J.    It  may  have  been  mentioned  in  its  judicial 

(a)  1  Knapp  P.  C.  C.  1. 

(h)  4  Moo.  P.  a  a  63.-   See  also  Fenton  v.  Hampton,  11  Id,  347. 
(c)  1  Id,  59. 
VOL.  V.  U  B.   &   S. 
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1864.       capacity  because  it  is  a  Court  Iiaving  extraordinaiy  and 
Ex  parte      anomalous  powers.] 

BSOWH. 

Welsby  and  Mlward,  in  support  of  the  rule,  were  not 
called  upon. 

CocKBURN  C.  J.  I  am  of  opinion  that  this  rule  shonU 
be  made  absolute. 

The  first  question  arises  upon  a  preliminary  objectkm 
taken  to  the  jurisdiction  of  the  Court  to  issue  the  writ 
of  habeas  corpus^  by  reason  of  the  recent  statute  26  k 
26  Vict  c.  20.  [His  Lordship  read  sect  1.]  It  is  sui 
that  this  enactment  applies  in  the  present  case,  beeame 
it  is  proposed  to  issue  the  writ  into  the  Isle  of  Man,  and 
the  Isle  of  Man  is  a  foreign  dominion  of  the  Crown.  It 
is  true  that  the  Isle  of  Man  does  not  form  part  of  the 
realm  o{  England;  but  the  question  remains,  whether  it 
is  part  of  the  foreign  dominions  of  the  Crown.  I  think 
that  it  is  part  of  the  dominions  of  the  Crown,  but  not 
of  ^eforeiffn  dominions  of  the  Crown.  I  assume  that 
the  Legislature,  in  adding  the  term  ''foreign,"  meant 
to  distinguish  between  those  countries  properly  called 
'^  dominions  of  the  Crown'^  and  those  properly  called 
"  foreign  dominions  of  the  Crown.''  It  is  not  neceasaiy 
to  lay  down  any  precise  line  of  demarcation  between  a 
''  dominion''  and  a  ''  foreign  dominion ;"  though  I  under- 
stand the  term  ''  foreign  dominion"  to  mean  a  countiy 
which  at  some  time  formed  part  of  the  dominions  of  a 
foreign  state  or  potentate,  but  which  by  conquest  car 
cession  has  become  a  part  of  the  dominions  of  the 
Crown  of  EnglamL 

The  Lie  of  Man  has  always  been  in  feudal  subjection 
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to  the  Crown  of  England,  although  not  immediately  1864. 
under  the  Crown,  because  it  had  a  king  of  its  own.  In  Ex  parte 
Com.  Dig.  Namgathn  (F.  2.)  the  learned  author  treats  ^'^^'• 
largely  of  the  hie  of  Man;  he  says  "The  hk  of  Man 
was  anciently  govemed  by  its  own  king,  who  was  subject 
to  the  King  of  England.*^  And  when  this  matter  was 
before  the  Court  of  Chancery,  in  Bishop  ofSodor  and 
Man  T.  Earl  of  Derby  (a).  Lord  Hardwiche  said,  p.  850, 
"  It  appears,  from  what  is  laid  before  me,  especially  under 
this  grant  and  Act  of  Parliament,  7  Jac.  1.  that  Lord 
Derby  as  devisee  (for  so  only  can  he  claim)  has  not  a 
title  to  the  Isle  and  dominion  of  Man.  As  to  the  points 
taking  in  very  large  and  diffusive  learning  I  shall  not 
determine,  but  touch  upon,  them.  Many  things  are 
admitted  on  both  sides;  that  Man  is  not  part  of  the 
realm  o( England;  parcel  only  of  the  King's  Crown  of 
England;  a  distinct  dominion  now  under  the  King's 
grants,  and  so  ever  since  from  a  long  time  past  granted ; 
held  as  a  feudatory  dominion  by  liege  homage  of  the 
Kings  of  England:  the  laws  oi  England  therefore  as 
such  extend  not  to  it,  neither  the  common  or  statute- 
law,  unless  expressly  named,  or  some  necessary  conse- 
quence resulting  from  it.  But  notwithstanding  that  it 
was  an  estate  and  dominion  in  the  King  of  England, 
not  parcel  of  his  realm,  but  of  his  Crown,  which  he  could 
grant  under  his  Great  Seal,  and,  as  said  in  Anderson  (&), 
could  be  granted  by  him  in  no  other  manner;  because 
the  Oreat  Seal  of  England  operates  in  aD  the  dominions, 
not  only  parcel  of  the  realm  but  of  the  Crown :  the 
King  therefore  can  grant  lands  in  Ireland  and  the 

(a)  2  Ves.  8m.  337.  (h)  2  Anders.  115. 116. 

u2 
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1864.        plantations,  Jersey  and  Guernsey,  under  the  Great  Sad 

Ex  parte      of  England,  because  part  of  his  Crown."    So,  in  Crmc- 

foTcTs  Case  (a),  Patteson  J.,  speaking  of  the  Isk  of  Man, 

says,  p.  625,  "  As  at  present  advised,  I  am  inclined  to 

think  that  a  writ  of  habeas  corpus  ad  subjiciendum  wiQ 

run  into  the  Isle  of  Man,  since  stat.  5  G.  8.  c.  26., 

whatever  miglit  have  been  the  law  before  that  Act  The 

passage  cited  from  Com.  Dig.  Navigatum  (F.  2)  refen 

to  the  state  of  things  prior  to  the  statute.     In  Bishop  of 

Sodor  and  Man  v.  Earl  of  Derby  (b)  it  was  said  that^ 

although  at  the  time,  namely,  1751,  the  Isle  of  Mm 

was  not  part  of  the  realm,  it  was  part  of  the  Eing^s 

dominions,  being  a  feudatory  of  the  King,  and  hdd  by 

liege  homage.     It  had  been  granted  by  James  L  to  the 

Earl  of  Derby,  yet  not  as  independent  of  the  King,  for 

the  King  was  in  some  way  the  superior  lord;  and  it  was 

therefore  considered  that  the  question  which  had  arisea 

there,  between  the  Dnke  of  Athol  and  the  Earl  of  Deriy, 

might  be  discussed  in  the  English  Court  of  Chancery  if 

no  other  jurisdiction  were  affirmatively  shewn.*'    These 

authorities  satisfactorily  establish  that  the  Isle  of  Man, 

although  not  part  of  the  realm  of  England,  is  part  of 

the  dominions  of  the  Crown,  and  has  from  the  earliest 

times  been  held  in  immediate  feudal  subjection  to  the 

Crown;  and  therefore  cannot  be  treated  as  a  foreign 

dominion  of  the  Crown. 

Even  if  it  were  a  '^  foreign  dominion,"  the  question 
remains  whether  the  condition  mentioned  in  the  1st 
section  of  stat.  25  &  26  Vict.  c.  20.,  namely,  that  there 
shall  be  in  the  colony  or  foreign  dominion  of  the  Crown 
a  Court  of  justice  '' having  authority  to  grant  and  issue 

(a)  13  Q.  B.  613.  (b)  2  Fes.  Sen,  337.  351. 
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the  said  writ,  and  to  insure  the  due  execution  thereof       1864. 
throughout  such  colony  or  dominion/'  applies  here;  it       Ex  parte" 
being  conceded  that  the  Isle  of  Man  has  no  Court 
authorised  to  issue  the  writ  of  habeas  corpus.     I  should 
be  sorry  to  decide  the  present  case  on  this  narrower 
ground;  because  I  desire  to  leave  the  question  open 
whether  that  enactment  applies  where^  although  there  is 
not  a  Court  authorised  to  issue  a  writ  of  habeas  corpus, 
properly  so  called,  there  is  a  Court  having  authority  to 
issue  a  writ  analogous  in  its  character,  and  having  the 
same  operation.     The  statute  evidently  intended  to  pre- 
vent the  issuing  of  the  writ  of  habeas  corpus  where 
there  was  in  the  colony  or  foreign  dominion  a  local 
tribunal  by  which  the  liberty  of  the  subject  could  be 
effectuaUy  protected.     And  it  may  be  that  a  Court 
authorised  to  issue  a  writ  analogous  in  its  character  and 
oonaequences  to  the  writ  of  habeas  corpus  would  satisfy 
the  terms  of  the  enactment.     I  do  not,  however,  inti- 
mate an  opinion  one  way  or  the  other  on  that  question. 
This  Court,  then,  not  being  stripped  of  its  power  to 
issue  the  writ  of  habeas  corpus,  the  next  question  is 
whether  the  circumstances  of  the  case  call  upon  us  to  issue 
it.     It  appears  that  the  applicant  has  been  committed 
for  contempt  by  the  House  of  Keys,  that  House  when 
committing  the  prisoner  acting  not  in  its  judicial  but  in 
its  legislative  capacity.  It  is  conceded  that  in  its  legislative 
capacity  it  has  never  hitherto  exercised  the  power  of  com- 
mitting for  contempt.    And  it  has  been  decided  by  the 
Judicial  Committee  of  the  Privy  Council  that  when  the 
local  Legislature  has  not,  by  prescription  or  by  statute, 
the  power  of  committing  for  contempt,  that  power  is  not 
necessarily  inherent  in  it.     If  the  House  of  Keys  and  the 
authorities  of  the  island  desire  to  review  that  decision, 
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1861.        ^^  can  do  so  by  making  a  formal  retorn  to  this  wrif 

Bx  parte      ^^  present  we  are  bound  by  it 

Browh.  rjij^g  Qjjy  Q^gp  difficulty  is  with  reference  to  the  Iocs 

Act  of  1817;  but;  after  the  best  consideration  that  '. 
can  give  to  that  Act,  it  appears  to  me  to  apply  t 
the  House  of  Keys  when  in  the  exercise  of  its  jndicia 
functions.  It  is  an  Act  for  the  administration  of  th 
criminal  law,  and  for  the  protection  of  Courts  of  justice 
and  for  enabling  such  Courts  to  commit  for  contemp 
while  they  are  in  the  exercise  of  their  judicial  authority 
whether  as  regards  the  provisions  themselves,  or  thd 
lauguage,  the  Act  cannot  apply  to  the  House  of  Key 
when  sitting  in  its  legislative  capacity. 

Therefore  the  prisoner  is  illegally  in  custody,  and  i 
entitled  of  right  to  this  writ. 

Blackburn  J.  I  agree  that  this  writ  must  issue, 
has  been  established  by  various  decisions  that  the  im 
of  habeas  corpus  can  issue  from  this  Court  to  the  ii2s 
Man.  Whether  it  can  issue  to  the  colonies  abroad  H 
not  been  expressly  decided ;  but  this  Court,  in  a  oa 
where  life  and  death  were  depending  (a),  thought  tlt 
there  was  sufficient  doubt  about  the  matter  to  issue  it 
writ  to  Upper  Canada,  leaving  the  effect  of  it  to  b 
discussed  afterwards.  The  facts  there  did  not  reqnin 
that  the  question  should  be  decided ;  and  immediately 
after  that  case  stat.  25  &  26  Fict.  c.  20.  was  passed 
Its  title  is  ^'An  Act  respecting  the  issue  of  writs  c 
habeas  corpus  out  of  England  into  Her  Majesty's  poesei 
sions  abroad;*'  the  title,  though  no  part  of  the  Ac 
declares  what  the  subject  of  it  is.  Sect,  1  enacts,  "Thi 
no  writ  of  habeas  corpus  shall  issue  out  of  England  int 
(«)  Anderstm'a  Case,  SO  L.J.  Q.  B,129;  7  Jur,  N.  8,  122. 


-^ 


XXVn.  VICTORIA.  295 

any  colony  or  foreign  dominion  of  the  Crown/'  The  1864. 
I»k  of  Man  is  not  a  "colony**  but  a  "dominion**  of  j;^^^ 
the  Crown  of  England,  as  Lord  Hardtoicke  says  in  the  Bao^». 
passage  from  his  judgment  in  Bishop  of  Sodor  and  Man 
V.  Ecarlof  Derby  (a),  cited  by  the  Lord  Chief  Justice,  from 
time  immemorial  "  held  as  a  feudatory  dominion  by  liege 
homage  of  the  Kings  oi  Enghmd;^^  and  certainly  if  it  be 
a  "  foreign  dominion/*  I  cannot  see  what  dominion  of 
the  realm  of  England  there  could  be,  not  being  part 
of  England  itself,  that  would  not  be  a  "  foreign  domi- 
nion.'' It  seems  to  me  that  the  dominions  of  the  Crown 
of  England,  such  as  the  Isle  of  Man,  which  have  be- 
longed to  the  Crown  of  England  from  time  immemorial, 
are  dominions  with  which  the  Legislature  did  not  intend 
to  interfere;  and  that  those  which  have  been  acquired 
by  conquest  from  foreigii  countries  within  the  time  of 
memory  are  the  foreign  dominions  to  which  stat  25  & 
26  Vict  c.  20.  refers. 

This  being  so  it  is  not  necessary  to  give  an  opinion 
on  the  question  whether,  in  order  to  bring  the  case 
within  stat.  25  &  26  VicL  c.  20.  s.  1.,  there  must  be  in 
the  colony  or  foreign  dominion  of  the  Crown  a  Court 
having  jurisdiction  to  issue  the  writ  of  habeas  corpus. 

I  agree  with  the  Lord  Chief  Justice  that,  according 
to  the  decision  of  the  Judicial  Committee  of  the  Privy 
Council,  in  Kielley  v.  Carson  (&),  we  are  bound  to  say 
that  the  House  of  Keys,  as  a  legislative  body,  has  not 
inherent  power  to  commit  for  contempt. 

As  to  the  construction  of  the  Act  of  the  Manx  legis^ 
latuie,  I  think,  looking  at  the  whole  scope  of  the  Act, 
and  considering  that  it  is  for  the  due  administration  of 

(fl)  2  r«.  Sen.  337.  360. 

(h)  4  Moo.  P.  C.  C  C3.    See  albo  Fenton  v.  Hampton,  11  Id.  347. 
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1864.  justice  m  Courts  of  justice,  it  is  impossible  not  to  con- 
~Ex  parte  ^iie  the  82nd  section  as  referring  to  the  House  rf 
Keys  when  acting  judicially.  All  the  other  personi 
mentioned  in  that  section  exercise  judicial  or  ministeriil 
functions ;  and  in  the  present  case  the  House  of  Keyi 
was  not  acting  as  a  judicial  body  when  they  committed 
the  applicant  for  contempt.  The  allied  contempt  was 
not  a  libel  upon  them  as  a  judicial  tribunal;  but  on 
their  conduct  in  a  legislative'  capacity^  and  as  a  legis- 
lative body,  and  therefore  the  Manx  Act  does  not  ap^y. 

Mellob  J.  The  history  of  the  connection  of  the 
Isle  of  Man  with  the  Crown  of  England  is  to  be 
seen  from  the  authorities  cited  in  Crawford b  due  (a)^ 
Originally  an  island  with  a  feudal  obligation  to  the 
Crown  of  England^  it  was  granted  by  Jamt9  I.  to  the 
Earl  of  Derby.  That  state  of  things  was  found  to  be 
extremely  inconvenient,  and  all  the  rights  of  sovereignty 
exercised  by  the  Earls  of  Derby  were  purchased  in  pur- 
suance of  stat.  5  G.  3.  cc.  26.  89.,  the  effect  of  which 
was  to  transfer  the  island  to  and  vest  it  unalienably  in 
the  Crown,  reserving  the  rights  of  property  and  the 
manorial  rights  to  the  feudatory.  Therefore  it  is  now 
part  of  the  dominions  of  the  Crown.  We  may  consider 
it  as  established  by  the  authorities  cited,  and  by  Otiv- 
fords  Case  (a),  and  it  was  admitted  by  Mr.  MetUsh, 
that  the  writ  of  habeas  corpus  would  run  to  the  island 
unless  it  was  within  the  prohibition  in  stat.  25  &  26  Vkt 
c.  20.  That  Act  of  Parliament  was  passed  in  consequence 
of  AndersoH^s  Case  (A),  which  left  the  question  in  doubt 
whether  the  writ  would  properly  go  to  the  colonies: 

(a)  13  Q.  B.  C13. 

(h)  30  X.  J.  Q.  -B.  129;  7  Jur,  N.  SL  122. 
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in  order  to  prevent  the  recurrence  of  a  similar  case,  18H4. 
aect  1  prohibits  the  issuing  of  a  writ  of  habeas  corpus  e^  parte 
"  out  of  England^  by  authority  of  any  Judge  or  Court  BaowN. 
of  justice  therein,  into  any  colony  or  foreign  dominion 
of  the  Crown  where  Her  Majesty  has  a  lawfully  esta- 
blished Court  or  Courts  of  justice  having  authority  to 
grant  and  issue  the  said  writ,  and  to  insure  the  due 
execution  thereof  throughout  such  colony  or  dominion/' 
I  am  of  opinion  that  the  Isle  of  Man  is  not  a  ^'  foreign 
dominion,''  though  a  "  dominion  of  the  Crown ;"  and 
therefore  it  is  not  necessary  to  determine  whether  the 
IFords  **  having  authority  to  grant  and  issue  the  said 
writ"  are  satisfied  by  an  authority  to  issue  an  analogous 
or  equivalent  writ.  I  should  be  unwilling  to  decide,  on 
the  affidavits  before  us,  that  the  authority  of  the  StaJBF 
of  Gk)vemment  in  cases  of  illegal  imprisonment  or 
detention,  would  satisfy  all  the  incidents  of  the  writ 
of  habeas  corpus. 

I  agree  with  the  observations  of  the  Lord  Chief 
Justice  that  the  Act  of  the  Manx  legislature  applies 
only  to  Courts  of  justice  acting  judicially,  and  not  to  an 
assembly  acting  in  the  exercise  of  legislative  functions. 

Shee  J.  It  is  clear  that  the  Isle  of  Man  is  not  a 
**  foreign  dominion"'  of  the  Cro\i^  of  England,  Without 
repeating  what  has  been  said  by  the  Lord  Chief  Justice 
and  my  brethren  as  to  the  history  and  connection  of 
this  island  with  the  kingdom  of  England^  I  may  advert 
to  Calvin  s  Case  {a),  in  which  it  is  said  that,  although 
in  the  reign  of  Hefiry  IIL  there  was  a  King  of  Man  ' 
called  Artold,  who  sued  for  and  obtained  licence  from 
the  Eling  to  come  into  England^  and  although  it  appears 

(a)  7  Co,  21  b. 
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1864.  from  the  licence  granted  to  him  that  he  was  in  some 
^^^^^p^  sense  an  absolute  king,  ^^jet"  Lord  Coke  goes  on  to  say^ 
Brows.  ''none  will  doubt,  but  those  that  are  born  within  thai 
Isle,  are  capable  and  inheritable  of  lands  within  the 
realm  of  Ufu/land"  Therefore  it  cannot  have  been  ai 
any  time  considered,  strictly  speaking,  a  foreign  country. 
Upon  that  and  the  other  grounds  stated  by  the  othei 
members  of  the  Court,  I  think  the  Isle  of  Man  is  not  a 
"  foreign  dominion"  of  the  Crown. 

Next  I  think  that  it  is  not  a  dominion  of  the  Crown 
"  where  Her  Majesty  has  a  lawftdly  established  Court 
or  Courts  of  justice,  having  authority  to  grant  and  issue 
the  said  writ"  of  habeas  corpus.  And,  since  this  com- 
mittal for  contempt  is  by  the  Supreme  Court  in  the 
Izle  of  Man^  there  can  be  no  other  which  has  authorit] 
to  issue  that  writ. 

I  do  not  add  anything  on  the  other  points. 

Rule  absolntc 

Kemplay. — It  will  not  be  necessary  to  issue  the  writ 
because  the  Court  would  no  doubt  be  of  the  aamt 
opinion  if  a  return  were  made  to  it ;  and  therefore  tlM 
applicant  will  be  discharged  at  once. 
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1864. 


Ex  parte  PaTEB.  Mmday, 

May  9th. 


1.  Ereij  Court  of  record  has  attached  to  its  jurisdiction,  as  inherent  Contempt  of 
in  itj  the  power  to  punish  for  contempt :  but  if  the  Court  is  one  of  (;^>,j^ 
inferior  jurisdiction,  the  Court  of  Queen*s  Bench  has  authority  to  inter-  Qu^gf^i^ 
Tene  and  prevent  any  usurpation  of  jurisdiction  by  it ;  and,  if  it  treats  ggg^io^^^ 
conduct  as  a  contempt  which  there  is  no  reasonable  ground  for  so  treating,  Jurudictiotu 
may  interfere  to  protect  the  party  upon  whom  the  power  to  commit  or  q^^^^^ 
line  for  contempt  has  been  improperly  exercised. 

2.  A  barrister  may  be  punished  for  contempt  of  Court,  eren  for  language 
professedly  used  in  the  diBcharge  of  his  functions  as  adyocate. 

di  The  Court  of  Queen's  B^ch  has,  however,  no  jurisdiction  to  act 
ms  a  Court  of  appeal  in  such  cases.  Therefore  where,  on  a  trial  for 
felony  at  the  Middlesex  Quarter  Sessions,  the  counsel  for  the  prisoner, 
whose  mode  of  conducting  the  case  had  been  remarked  upon  by  the 
foteman  of  the  iuiy,  in  his  address  to  the  ^laj  uttered  words  which 
reflected  upon  the  foreman,  and  being  required  by  the  Judge  to  with- 
draw them  reftised,  and  was  thereupon  a<^'ud£ed  guilty  of  contempt  and 
fined,  upon  motion  for  a  certiorari  to  remove  the  oraer :  Held,  that  as  the 
words  used  might  have  been  and  were  by  the  Judge  a(j[judged  to  have  been 
naed  to  insult  the  juror,  there  was  no  excess  of  jurii^ction,  and  the 
Court  of  Queen's  B^ch  could  not  interfere. 

TN  this  Term  Denman  (McMahon  and  Kenealy  with 
hini),  moved  for  a  rule  calling  upon  the  justices  of 
the  peace  for  the  county  of  Middlesex  to  shew  cause  why 
a  writ  of  certiorari  should  not  issue^  directed  to  them, 
to  remove  into  this  Court  all  orders  made  by  them  at 
the  Gtenend  Sessions  holden  for  that  county^  by  adjourn- 
ment, at  the  Clerkenwell  Sessions  House,  in  that  county, 
on  the  22nd  March  last,  concerning  Thomas  Kennedy 
Paier. 

The  affidavit  of  the  applicant  stated  that  he  was 
engaged  as  counsel  to  defend  one  Robert  Griffiths  on 
an  indictment  for  larceny,  at  the  adjourned  Middksex 
General  Sessions,  in  March  last,  in  the  Second  Court, 
before  Joseph  Payne,  Esq.,  acting  as  Deputy  Assistant 
Judge  of  the  Court.     That  in  the  course  of  the  trial  he 
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1864.  urged  to  the  Court  an  objectioD  against  the  course 
Ex  parte  adopted  by  the  prosecuting  counsel,  when  he  was  inter- 
rupted by  the  foreman  of  the  jury,  who  said  *'  We  know 
what  all  that  is  for,  we  know  the  object  of  such  inter- 
ruptions /'  and  on  another  occasion  during  the  trial,  in 
the  discharge  of  his  duty,  he  objected  to  the  prosecuting 
counsel  examining  his  own  witness  as  if  in  cross-exami- 
nation, and  contended  that  as  the  witness  had  not  shewn 
himself  to  be  hostile,  it  was  not  open  to  the  learned 
counsel  to  cross-examine  his  own  witness  as  if  he  were 
hostile,  and  added  that  to  do  so  was  very  objectionable, 
as  very  little  pressTire  only  was  sometimes  necessary  to 
induce  a  person  to  state  that  which  was  not  the  trath, 
and  that  immediately  after  he  had  made  this  objection 
he  was  again  interfered  with  by  the  foreman,  who  said 
"  That  counsel  had  no  right  to  insinuate  that  the  witness 
was  not  speaking  the  truth,''  to  which  the  deponent  re- 
plied that  it  would  be  as  well  for  him,  the  foreman,  not 
to  get  into  collision  with  him,  the  deponent  That  these 
interferences  were  entirely  unchecked  by  the  Court,  and 
were  in  tone  and  character  such  as  to  lead  him  to  believe 
that  the  foreman  had  prejudged  the  case,  and  in  conse- 
quence of  that  belief  he,  in  his  address  to  the  jury,  made 
the  following  observation  : — *'  I  thank  Qod  that  there  is 
more  than  one  juryman  to  determine  whether  the  pri- 
soner stole  the  property  with  which  he  is  charged,  for  if 
there  were  only  one,  and  that  one  the  foreman,  from 
what  has  transpired  to-day  there  is  no  doubt  what  the 
result  would  be.''  That  the  Deputy  Assistant  Judge 
immediately  said  that  that  was  a  very  improper  observa- 
tion to  make,  and  insisted  upon  its  withdrawal,  and,  upon 
the  deponent  declining  to  do  so,  he  said  he  should  take 
down  the  observation  and  consult  the  Assistant  Judge^ 
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fftUiam  Henry  Bodkin,  Esq.,  who  was  then  sitting  as  1864, 
Judge  in  the  other  Court,  as  to  what  should  be  done,  and  £x  parte 
went  to  the  other  Court  for  that  purpose,  and  on  his 
return  said  he  had  consulted  the  Assistant  Judge  in 
reference  to  this  matter,  but  it  was  his  opinion  that  at 
that  stage  it  would  not  be  fair  to  interfere  as  it  might 
prejudice  the  case  against  the  prisoner  at  the  bar,  but 
when  it  was  concluded  they  should  then  consider  what 
course  should  be  taken  as  regarded  the  deponent.  That 
the  deponent  then  resumed  his  address  to  the  jury,  and 
at  the  conclusion  of  the  trial,  and  after  the  prisoner 
was  convicted  and  sentenced,  the  Assistant  Judge  came 
into  the  Court  presided  over  by  J,  Payne,  Esq.,  and  re- 
commended him  to  treat  the  observation  in  question  as 
a  contempt  of  Court,  and  to  inflict  upon  the  deponent  a 
fine  of  jE20,  and  he  was  a  short  time  afterwards  fined 
£20  by  J.  Payne,  Esq.  That  before  the  fine  was  in- 
flicted he  wished  to  address  the  Court,  but  J.  Payne, 
£sq.,  declined  to  hear  him,  and  the  fine  was  imposed 
without  an  opportunity  having  been  given  to  him  to  shew 
cause  why  the  fine  should  not  be  inflicted.  That,  in 
order  to  ascertain  whether  the  words  set  forth  in  this 
affidavit  were  the  words  considered  to  be  the  contempt 
of  Court,  he  made  an  application  to  the  Court  the 
following  morning,  and  was  then  informed  by  J.  Payne, 
[Esq.,  in  open  Court,  that  they  were  the  words,  and  upon 
his  applying  for  a  copy  of  them  J.  Payne,  Esq.,  said, 
*'  What  you  have  read  is  sufficiently  correct."  That  in 
making  the  observations  during  the  trial  he  acted  honk 
fide  and  according  to  the  best  of  his  judgment  in  dis- 
charge of  the  duty  which  he  owed  to  his  client,  and  had 
no  thought  of  offering  any  contempt  to  the  Court.  That 
on  the  19th  April  the  deponent  received  a  letter  from 


302  EASTER  TERM. 

1864.        the  sheriff  of  Middlesex  informing  him  that  he  had  re- 

Ex  parte      ceivcd  process  to  levy  on  him  a  fine  of  £20  for  contempt 

Patu.       q£  ^YiQ  Court  of  Quarter  Sessions  in  March  last,  and 

unless  such  fine  were  paid  into  the  office  on  or  before 

a  certain  day  it  would  be  his  duty  to  issue  his  warrant 

to  enforce  the  same. 

Denmatif  on  moving. — First  The  fine  not  having 
been  estreated  into  the  Exchequer,  this  Court  has  a 
right  to  interfere  by  certiorari  for  the  purpose  of 
examining  the  legality  of  the  order  of  the  Quarter 
Sessions,  which  is  an  inferior  Court;  Anaru  (a) ;  Bex  r. 
Clement  (&),  per  Bayley  J. ;  Re  Clement  {c\  per  Wood  B. 
[Cockburn  C.  J.  The  case  in  Ventris  is  inapplicable. 
There  the  Quarter  Sessions  were  acting  ultra  vires,  fiir 
they  fined  a  man  for  not  obeying  an  order  which  thqr 
had  no  right  to  make.] 

Secondly.  The  order  when  brought  up  must  set  out 
the  facts  constituting  the  contempt,  in  order  to  enable 
this  Court  to  judge  of  their  sufficiency,  as  was  done  in 
Be  Femandes,  in  Exch.  (d) ;  S.  C.  nom.  Ex  parte  Fer^ 
nandez,  in  C,  P.  (e),  which  was  a  stronger  case  than  the 
present,  inasmuch  as  the  Court  there  was  a  superior 
Court*  In  the  case  of  a  superior  Court,  or  of  the 
Houses  of  Parliament,  out  of  deference  to  the  high 
character  of  the  tribunal,  setting  out  the  hcts  is  uune- 
cessary ;  The  case  of  The  Sheriff  of  Middlesex  (f),  per 
Lord  Denmany  in  delivering  judgment 

Thirdly.  There  is  no  precedent  for  fining  a  barrister 

(a)  1  Ventr.  336.  (6)  A  B.  ^  J.  218.  229. 

(c)  11  Price,  68.  87.  (d)  6  K  j-  N,  717. 

(e)  10  a  B,  N.  8.  a  (/•)  11  A,  #J51 273. 289. 292. 
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for  contempt  of  Court  for  words  spoken  by  him  in       1864. 
the  discharge  of  his  duty.     The  nearest  case  is  Rex  t.      Ex  parte 
Davison  {a),  where  a  party  defending  himself  was  fined, 
but  that  case  seems  questionable. 

The  CouBT,  saying  that  the  case  was  one  of  very  great 
importance,  as  affecting  the  independence  of  the  bar 
and  the  discharge  of  the  duties  of  advocates,  granted  a 

Rule  nisi. 

The  affidavit  of  Joseph  Payne,  Esq.,  Deputy  Assistant 
Judge  of  the  Court  of  Quarter  Sessions  for  the  coimty 
of  Middlesex,  in  opposition  to  the  rule,  stated  that,  in 
the  course  of  the  trial  referred  to,  the  applicant  irregu- 
larly told  the  witness  for  the  prosecution,  who  was  under 
examination,  that  he  was  not  speaking  the  truth.  The 
foreman  of  the  jury  thereupon  said  that  he  thought  the 
counsel  had  no  right  to  tell  the  witness  that  he  was 
swearing  fiedsely.  Whereupon  the  applicant  immediately, 
in  a  loud,  offensive  and  insulting  tone  and  manner,  said 
to  the  foreman,  '^  You  had  better  not  get  into  collision 
with  me.  Sir,**  to  which  the  foreman  made  no  reply,  and 
the  case  for  the  prosecution  proceeded  to  its  dose. 
When  the  applicant  rose  to  address  the  jury  on  the 
part  of  the  prisoner  he  was  in  a  state  of  great  excite- 
ment, and  b^an  his  address  in  the  following  words : — 
**  I  thank  Gk>d  there  is  more  than  one  juryman  to  deter- 
mine whether  the  prisoner  stole  these  articles,  for  if 
there  was  only  one,  and  that  one  the  foreman,  firom 
what  has  transpired  to-day  there  is  no  doubt  what  the 
result  would  be.''    The  applicant  also  told  the  foreman 

(fl)  45.  #^  329. 
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1864.  that  he  ought  to  be  removed  from  the  box  and  another 
£x  parte  P^*  ^^  ^8  place.  The  above  words  were  uttered  by  the 
applicant .  in  a  loud^  threatening,  insulting  tone  and 
manner,  and  accompanied  with  violent  gestures,  and 
the  conduct  of  the  applicant  on  that  occasion  appeared 
to  the  deponent  to  be  calculated  to  provoke  retaliation 
on  the  part  of  the  foreman  of  the  jury,  and  probably  to 
lead  to  a  breach  of  the  peace.  He  thereupon  stated  to 
the  applicant  that  he  thought  this  was  hardly  the  way 
to  treat  a  gentleman  who  was  discharging  upon  oath  an 
important  and  compulsory  duty  in  a  Ck>urt  of  justice 
and  requested  the  applicant  to  withdraw  the  expreasicms 
he  had  used,  as  they  might  be  taken  to  insinuate  that 
the  foreman  of  the  jury  would  find  the  prisoner  £^^ 
on  account  of  the  previous  collision  with  his  counsel ; 
to  which  the  applicant  answered  that  he  would  repeat 
the  words  again,  which  he  did  in  the  same  loud,  oflfen- 
sive,  and  insulting  manner  as  before,  and  also  added  that 
if  the  deponent  wished  them  to  be  taken  down  he  would 
repeat  them  again,  and  would  repeat  them  to  the  end  of 
time.  The  deponent  thereupon  wrote  down  the  words 
before-mentioned,  and  went  into  the  adjoining  Court  to 
consult  the  Assistant  Judge,  and  by  his  advice  he  allowed 
the  case  to  proceed  to  the  end  without  further  notice  in 
the  meantime  of  the  conduct  and  language  of  the  applicant 
After  the  case  was  over  he  requested  the  attendance  of 
the  Assistant  Judge  in  his  Court,  and  the  applicant  was 
thereupon  requested  by  the  Assistant  Judge  to  withdraw 
the  expressions  he  had  used,  the  Assistant  Judge  saying 
to  him,  "  Mr.  Pofer,  now  the  case  is  over,  surely  yoo 
must  see  the  impropriety  of  such  remarks  as  you  niade.L 
But  the  applicant,  in  the  presence  of  the  Assistant  Judg*^ 
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of  the  deponent,  and  Beveral  other  tnagistratfis,  again        ISQi. 

refused  to  withdraw,  or  in  any  way  qualify,  the  expres-      £z  parte 

Patba 
flions  which  he  had  used^  or  to  make  any  apology  for  the 

same^  or  for  the  manner  in  which  he  had  conducted 
himself.  Whereupon  the  applicant  was  adjudged  to 
have  committed  a  contempt  of  the  Court,  and  for  such 
<x>ntempt  was  fined  the  sum  of  £20.  On  the  fine  being 
imposed,  the  applicant  said,  addressing  the  deponent, 
''This  shall  not  rest  here.  I  shall  bring  the  subject 
under  the  notice  of  Sir  George  Grey^  and  very  probably 
your  removal  from  the  bench  will  be  the  result''  That 
the  conduct,  manner  and  gestures  of  the  applicant  during 
the  proceedings  were  violent,  offensive  and  contemptuous, 
and  were,  in  the  judgment  of  the  deponent,  calculated 
to  disturb  and  obstruct  the  due  and  proper  adminis- 
tration of  justice.  That  on  a  trial  before  the  deponent, 
at  a  former  Session  of  the  peace  for  the  county  of 
Middlesex,  held  a  few  weeks  before,  as  the  deponent 
had  finished  his  summing  up,  the  foreman  of  the  jury 
pronounced  a  verdict  of  guilty  without  at  that  moment 
consulting  his  brother  jurors,  whereupon  the  applicant 
said  to  the  foreman,  in  a  rude  ipanner,  ''  You  have  not 
done  your  duty.^  To  this  the  foreman  replied  that  they 
bad  before  agreed  upon  their  verdict,  but  did  not  think 
it  right  to  interrupt  the  summing  up  of  the  Judge ;  upon 
which  the  applicant  said  to  the  foreman,  ''  You  are  a 
tricked  old  man,  and  are  quite  old  enough  to  know  your 
duty  bettor-''  The  whole  of  the  jury  baring  expressed 
themselves  strongly  in  reprobation  of  the  conduct  of  the 
applicant,  the  deponent  forbore  on  that  occasion  to  inflict 
any  fine  upon  him,  hoping  that  such  reprobation  would 
be  a  sufficient  caution  to  him  for  his  future  conduct. 
The  deponent  denied  that  before  the  fine  was  inflicted 

VOL.  V.  X  B.   &   S. 
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1864.       ^^  declined   to  hear  the  applicant  and  that  the  fine 
Ex  parte     ^^  imposed  without  an  opportunity  being  given  to  him 
to  shew  cause  why  it  should  not  be  inflicted. 

Bovill  and  fFebby  shewed  cause.— It  is  not  contended 
that  the  order  of  the  Court  of  Quarter  Seaaions  is  not 
subject  to  be  examined  in  this  Court.  But  whether  the 
conduct  of  a  person  is  a  contempt  of  Court  depends  in 
many  cases  not  merely  on  the  expressions  used,  but  on 
the  manner  and  the  tone  of  voice  in  which  they  are 
uttered,  and  on  these  the  presiding  Judge  only  csn 
decide.  In  Bex  v.  Damson  (a),  which  was  an  indictment 
for  a  blasphemous  libel  tried  before  Best  J.,  the  Judge 
had  fined  the  defendant  for  a  contempt  in  the  course  of 
addressing  the  jury,  and  Bayley  J.  said,  p.  836,  ''that 
the  Judge  alone  is  competent  to  determine  whether 
what  is  done,  be  or  be  not  a  contempt ;  and  that  neither 
this  Court,  nor  any  other  coordinate  Court,  has  a  light 
to  examine  the  question,  whether  his  discretion,  in  that 
respect,  was  fitly  and  properly  exercised.^'  And  Hoi* 
royd  J.,  pp.  838 — 9,  ''  The  law  arms  him  with  an  autho- 
rity to  fine  and  imprison  a  person  for  so  doing,''  L  «. 
committing  a  contempt  of  Court, ''  and  makes  it  incum- 
bent on  the  Judge  so  to  acf  [They  also  referred  to 
the  case  of  Cams  Wilson  (&).]  In  Ex  parte  Fenumiex  (e) 
Erie  C.  J.  said,  p.  6,  "  It  is  the  imdoubted  right  of  a 
superior  Court  to  commit  for  contempt ;  and  there  is 
no  necessity  to  specify  the  particular  matter  which  ocm- 
stitutes  the  contempt :  The  Case  of  The  Sheriff  ^ 
Middlesex  [d).  We  could  not  sit  in  review  upon  the 
grounds  on  which  the  Judge  of  assize  acted/' 

(fl)4J?.#^.329.  (6)  7C.^.fl64. 

(e)  lOC.B.N.S.S. 
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Denman,  MeMahon  and  Keneafy,  in  support  of  the        1864. 
mle. — ^The  power  of  punishing  for  contempt  proceeds  on       iTpartT^ 
the  necessity  of  preventing  interruption  of  the  business       P^tkb. 
of  the  Court  or  insult  being  offered  to  the  Judge  or 
its  officers.     In  the  present  instance  the  expressions 
which  have  been  treated  as  a  contempt  were  uttered  by 
the  applicant  in  the  discharge  of  his  duty  to  his  client^ 
and  were  called  for  by  the  improper  interference  of  the 
foreman  of  the  jury.     There  have  been  instances  in  which 
eminent  counsel  have  retired  from  the  conduct  of  a  case 
on  account  either  of  observations  made  by  the  Judge, 
before  the  jury  were  sworn  but  in  their  hearing,  calcu- 
lated to  prejudge  the  case,  Goldicut  v.  Beagin  (o),  or  of 
improper  interruption  by  a  juryman  (i) ;  and  a  new  trial 
has  been  subsequently  granted.     In  BushelTs  Case  (c) 
the  jurors  who  had  been  fined  and  committed  for  con- 
tempt were  discharged  by  the  Court.     \^Bl€u:kbum  J.    In 
that  case  it  was  held  that  a  juror  could  not  be  guilty 
of  contempt  in  delivering  a  verdict.]     This  Court  will 
take  into  consideration  all  the  facts  in  order  to  see  whe- 
ther the  imposition  of  the  fine  was  proper;  Burdett  v. 
AUot  (d)  cited  in  the  case  of  The  Sheriff  of  Middle- 
sex (f).  The  conduct  of  the  applicant  is  not  within  the 
definition  of  contempt  of  Court  given  in  The  PracUcal 
BegUter  in  Chancery,  p.  99,  cited  in  Rex  v.  Clement  (/) : 
— **  Contempt  is  a  disobedience  of  the  Court,   or  an 
opposing  or  despising  the  authority,  justice,  or  dignity 
thereof:  it  commonly  consists  in  a  party  doing  otherwise 
than  he  is  enjoined  to  do,  or  not  doing  what  he  is  com- 
manded  or  required  by  the  process,  order,  or  decree  of 

(a)  11  Jut.  544. 

(h)  Irwm  f  .  Lever,  reported  on  another  point,  2  F.j-  F,  296. 

{€)  Vaugk,  135.  (d)  14  East,  I. 

{e)  11  A.  i  E,  273.  289.  294.  (/)  4  5.  #  J,  218.  221. 
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1864.  t^®  Court.*'  [Cockbum  C.  J.  That  is  said  of  con- 
Ej^  parte  tempt  of  the  Court  of  Chancery.  Blackburn  J.  The 
Fatkr.  '  present  is  a  more  narrow  brancli  of  contempt,  namely, 
interrupting  the  business  of  the  Court.]  Counsel  arc 
privileged,  for  the  sake  of  their  clients  and  the  public^ 
to  use  great  freedom  of  speech  towards  the  presiding 
Judge,  in  the  lawful  defence  of  their  clients,  e.y.,  ErtkiHe^ 
in  Rex  y.  77ie  Dean  of  St  Asaph,  related  and  commended 
in  Lord  CampbelTs  Lives  of  the  Lord  Chancellors^  toI.  6^ 
p.  432—3.     [They  also  cited  Hodgson  v.  Scarlett  (a>] 

CocKBUftN  C.  J.  T  am  -of  opinion  that  this  ndc 
must  be  discharged.  The  Quarter  Sessions,  being  a 
Court  of  record,  has  attached  to  its  jurisdiction,  as 
inherent  in  it,  the  power  to  punish  for  contempt.  But 
as  it  is  a  Court  of  inferior  jurisdiction,  this  Court  has 
authority  to  interveiie  and  prevent  any  usurpation  of 
jurisdiction  by  it ;  and,  if  it  treats  conduct  as  a  contempt 
which  there  is  no  reasonable  ground  for  so  treating,  this 
Court  may  interfere  to  protect  the  party  upon  whom 
the  power  to  commit  or  fine  for  contempt  has  been 
improperly  exercised «  The  question  then  arises  whether, 
in  the  present  instance,  this  jurisdiction  of  the  Court  (^ 
Quarter  Sessions  has  been  improperly  exercised  without 
sufficient  ground  or  warrant. 

We  must  not  take  upon  ourselves  the  functions  of  a 
Court  of  Appeal;  all  we  have  to  see  is,  whether  the 
Quarter  Sessions  had  jurisdiction  in  the  matter  oom- 
plained  of.  That  doctrine  is  laid  down  by  Lord  Dem^ 
man  in  the  case  of  Cams  MVson  (b),  in  which  a  writ  of 
habeas  corpus  was  sent  to  the  Island  of  Jersey  in  con- 
sequence  of  the  applicant  having  been  committed  for 
contempt  by  the  Royal  Court  of  that  Island;  and  the 

(flr)  1  B,  4'  A,  232;  5.  C.  HoU,  K.  P.  C.  621.  (ft)  7  Q.  B.WL 
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question  was  whether  he  had  committed  a  contempt.  1864. 
liord  Denman  said,  p.  1014,  "  I  profess  to  decide  this  ]^  parte" 
case  upon  what  I  find  returned  as  the  practice  of  the 
Royal  Court  We  give  foil  credit  to  t'iiat  Court  for 
knowing  and  administering  their  own  law.  We  find 
the  party  sent  to  prison  in  consequence  of  a  supposed 
contravention  of  the  law  by  which  those  who  shew  want 
of  respect  to  the  Bailiff  are  to  be  sent  to  prison  till  they 
have  asked  pardon  and  have  paid  the  fine  imposed.  Had 
anything  positively  absurd  and  unjust  appeared,  we 
might-have  aated  as  repeatedly  has  been  done  in  cases 
where  we  have  seen  that  the  Colonial  Courts  have  pro- 
nounced judgment  against  a  party  who  had  no  oppor- 
tunity of  making  his  defence.  But  here  it  appears  that 
a  contempt  was  supposed  to  have  been  committed. 
That  is  a  case  in  which  it  becomes  the  unfortunate  duty 
of  a  Court  to  act  as  both  party  and  Judge,  and  to  decide 
whether  it  has  been  treated  with  contempt  We  cannot 
decide  upon  the  face  of  this  return  that  they  have  come 
to  a  wrong  conclusion.  A  Court  may  be  insulted  by  the 
most  innocent  words,  uttered  in  a  peculiar  manner  and 
tone.  The  words  here  might  or  might  not  be  contempt- 
uous, according  to  the  manner  in  which  they  were  spoken : 
and  that  is  what  we  must  look  to.  If  the  words  might 
be  contemptuously  spoken,  that  was  an  ample  occasion 
for  the  decision  of  the  Royal  Court  with  which  no  other 
Court  can  meddle.  Every  Court  in  such  a  case  has  to 
form  its  own  judgment.  We  must  always  feel  most 
unwilling  to  interfere  in  this  way :  indeed  the  practice 
has  almost  been  discontinued  for  a  century ;  as  there  is 
no  Judge  who  would  not  be  extremely  grieved  at  finding 
himself  compelled  to  exert  the  power.  As  to  the  ques- 
tion whether  it  sufficiently  appears  for  what  pardon  is  to 
be  asked,  I  agree  that  it  is  shewn  to  be  for  want  of 
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1864.  respect  The  Court  had  adjudged  the  fact  of  want  of 
Ex  parte  respect^  and  had  a  right  to  order  reparation;  haying 
^^'*'**  called  for  it,  the  law  left  them  no  choice  as  to  the  mode 
in  which  they  were  to  enforce  their  demand/'  It  ia 
plain  that  Lord  Denman  there  took  the  same  view  which 
throughout  the  discussion  it  appeared  to  me  we  are 
bound  to  take.  We  are  to  see  whether  there  ia  evidence 
upon  which  the  Coiui;  of  Quarter  Sessions  could  reason- 
ably come  to  the  conclusion  that  a  contempt  had  been 
committed ;  we  are  not  to  try  the  effect  of  the  evidence 
and  determine  whether  their  decision  was  right  or 
wrong. 

It  appears  that  Mr.  Pater  was  fined  for  uttering  cer- 
tain words  in  his  address  to  the  jury.  I  agree  that  in 
themsdves  they  are  words  which  counsel  might  have 
uttered  in  the  honest  discharge  of  his  duty  for  the  pur- 
pose of  vindicating  the  interests  of  his  client  and  prevent- 
ing the  other  jurors  from  being  prejudiced  or  unduly 
influenced  by  the  opinion  of  the  foreman;  and  if  they 
had  been  so  uttered^  though  they  were  harsh  and 
offensive  to  the  juryman  to  whom  they  were  applied, 
that  would  be  within  the  right  and  privilege  of  counaeU 
But  if  they  were  uttered  with  the  intention  to  insult  the 
juryman^  then  they  were  an  abuse  of  the  privil^e  of 
counsel^  and  this  Judge  might  treat  the  uttering  of  them 
as  a  contempt  and  punish  it  accordingly.  We  have 
now  before  us  Mr.  Pater^a  denial  on  oath  that  he  used 
these  words  as  a  contempt  of  Court ;  and  I  give  entire 
credit  to  what  he  states  in  his  affidavit;  but  unfortu- 
nately^ when  he  found  that  the  Judge  put  an  unfavour- 
able construction  on  his  language,  instead  of  explaining 
himself  he  persisted  in  the  words,  and  I  think  he  must  - 
be  taken  to  have  persisted  in  them  in  the  sense  whidLa 
Mr.  Patfne  had  put  upon  them.    There  had  been  alter^ 
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cation  of  an  nnpleasant  nature  between  Mr.  Pater  and  1864. 
the  foreman  of  the  jury,  and  I  regret  that  a  juror  was  ex  parte 
allowed  to  make  the  observations  which  the  foreman  ^-^'^■*- 
made  without  the  interference  of  the  Court.  It  would 
haye  been  more  conduciye  to  the  upholding  of  the  dignity 
of  the  Court  that  the  learned  Judge  should  have  told  the 
foreman  that^  if  he  had  any  observations  to  make^  the 
proper  course  was  to  make  them  to  himself  and  not  to  get 
into  altercation  with  the  counsel  conducting  the  case. 
[After  further  comments  upon  the  facts  his  Lordship 
proceeded :]  Upon  these  facts  can  we  say  that  the  pre- 
siding judge^  Mr.  Payne,  with  the  assistance  of  Mr. 
JBodkin,  came  to  a  conclusion  so  unreasonable  and 
wrong  that  the  Court  had  not  jurisdiction  to  impose  a 
fine  on  Mr.  Pater  for  contempt  ?  I  cannot  say  so.  I  be- 
lieve I  should  be  the  last  man  to  abridge  the  rights  and 
privileges  of  members  of  the  bar,  which  are  given  to 
them  for  the  sake  of  suitors  in  Courts  of  justice ;  but,  on 
the  other  hand,  we  are  bound  to  protect  jurymen  in  the 
important  duties  which  they  have  to  discharge  against 
indignity  or  insult.  Under  the  circumstances  of  the 
present  case,  I  regret  much  that  I  feel  bound  to  come 
to  the  conclusion  that  we  should  not  be  justified  in 
interfering. 

Blackbubn  J.  I  am  entirely  of  the  same  opinion* 
It  is  very  important  to  bear  in  mind  the  distinction 
which  my  Lord  has  pointed  out  between  a  Court  of 
appeal  and  a  Court  of  supervision  over  inferior  tribunals. 
This  Court  has  power  to  set  right  inferior  Courts  if  they 
act  beyond  their  jurisdiction.  But  if  the  inferior  Court 
had  before  them  reasonable  evidence  from  which  they 
could  draw  the  conclusion  that  the  facts  which  gave 
them  jurisdiction  existed,  and  they  drew  that  conclusiou, 
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18G4.        ^^  cannot  say  that  we  do  not  draw  the  same  condiuion 
£x  parte      ^^^  reverse  their  judgment.    I  agree  that  when  we  are 

Patxb.  considering  a  question  of  contempt  we  ought  to  see  whether 
the  inferior  Court  had  reasonable  grounds  for  adjudging 
that  a  contempt  had  been  committed ;  but  we  must  bear 
in  mind  that  the  Court  is  the  judge  whether  it  has  been 
treated  with  contempt,  as  Lord  Denman  said  in  the  case 
of  Carus  Wiban  (a);  for,  looking  to  the  nature  of  con- 
tempt, it  may  consist  in  the  peculiar  manner  and  tone 
with  which  words  are  ^)oken. 

Also  I  agree  that  we  must  see  that  the  Court  whidi 
fined  for  contempt  had  that  power.  Now  the  Quarter 
Sessions  is  a  Court  of  record,  and  must,  as  incident  to 
it,  have  power  to  treat  as  a  contempt  an  unwarrantable 
obstruction  of  the  administration  of  justice  in  the  ftoa 
of  the  Court,  even  although  it  be  by  counsel ;  and  if 
counsel,  under  colour  of  addressing  the  jury,  insults  a 
juryman,  or  the  Court,  I  cannot  doubt  that  it  would  be 
such  an  obstruction  as  would  be  a  contempt ;  and  justify 
a  fine  and  committal  if  necessary.  Seeing  how  wide  the 
privilege  of  counsel  is  for  the  benefit  of  suitors  and  the 
public,  it  requires  considerable  evidence  to  make  out  that 
language,  which  would  be  within  the  privilege  of  counsel 
if  used  for  the  purpose  of  defending  his  client,,  was  really 
used  for  the  purpose  of  insulting  a  juryman  in  revenge 
for  a  previous  quarreL  Mr.  Payne^  however,  drew  that 
conclusion ;  and^  for  the  reasons  stated  by  the  Lord  Chief 
Justice,  I  think  that  enough  appears  firom  wliicb  he 
might  reasonably  do  so. 

Mellor  and  Shee  J  J.  concurred. 

Rule  discharged. 

(rt)  7  C.  B.  084.  1015. 
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Crane  against  The  London  Dock  Company,     Thursday, 

April  2Sth. 


1.  A  nle  by  mmple  is  not  entitled  to  the  priyileges  of  a  sale  in  market   gaig^ 

^^T^'^  v.u  ^         J.       3        ^    '  ^     ^        ^         Market  overt. 

J.  Qtugrej  whether  a  porchase  of  goods  made  in  a  market,  by  a  shop-    Sample, 
keeper,  of  goods  brought  to  his  shop  is  so  entitled  ? 

TNTERPLEADER  issue  to  determine  whether  cer- 
tain  opium  was  the  property  of  the  plaintiff   as 
against  the  defendants. 

On  the  trials  before  Cochbum  C.  J.,  at  the  London 
Sittings  after  Trinity  Term,  1863,  it  appeared  that  a  large 
quantity  of  opium  had  been  stolen  from  the  defendants. 
The  plaintiff  carried  on  business  in  the  city  of  London 
at  two  different  places,  namely,  at  Pudding  Lane  as  a 
drug  merchant,  and  in  Love  Lane  as  an  oil  and  colour 
man.  In  July,  1862,  one  Richardson  came  to  the 
former  of  these,  offering  some  opium  for  sale,  which  the 
plaintiff,  having  seen  a  sample  of,  contracted  to  purchase, 
but  no  written  contract  was  entered  into.  Some  days 
later  a  carrier,  employed  by  Richardson,  brought  the 
opium  to  Pudding  Lane,  and  finding  that  place  of 
business  closed,  the  time  being  after  the  usual  closing 
hour,  took  it  to  Love  Lane,  where  business  was  carried  on 
until  a  later  hour,  and  there  delivered  it.  The  plaintiff 
subsequently  took  the  opium  to  his  place  of  business  at 
Pudding  Lane,  and,  having  weighed  it,  paid  Richardson 
for  it  there. 

The  jury  found  that  the  opium  was  a  portion  of  that 
which  had  been  stolen  from  the  defendants,  but  that  it 
was  purchased  by  the  plaintiff  without  knowledge  of  that 
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circumstance,  whereupon  a  verdict  was  entered  for  the 
defendants,  with  leave  to  move  to  enter  a  verdict  for  the 
plaintiff. 

Bovill,  in  Michaelmas  Term,  1863,  obtained  a  rule 
nisi  accordingly,  on  the  ground  that  there  had  been  no 
sale  of  the  opium  in  market  overt,  so  as  to  divest  the 
defendants  of  their  right  of  property  in  it. 

This  rule  was  argued  April  21,  25,  and  28,  and 
judgment  given  on  the  latter  day. 


Gtffardy  Poland  and  Murphy  shewed  cause. — ^Firsi 
Here  was  no  sale  in  market  overt,  so  as  to  divest  the  pro- 
perty in  the  goods  out  of  the  true  owner  and  vest  it  in  th< 
purchaser.  A  sale  is  not  entitled  to  that  privilege  unlesf 
completed  in  the  market,  and  effected  in  a  shop  when 
goods  of  the  same  nature  are  usually  sold,  and  unlea 
the  actual  goods  were  exposed  for  sale  there;  The  Cam 
of  Market  Overt  (a),  Anon.  Dy.  99  ft,  pi.  66,  2  Intt.  718, 
4  Imt.  272,  The  Bailiffs  S^c.  of  Tewkesbury  v.  Disim  (b) 
[They  also  cited  Wait  v.  Baker  (c).  Blackburn  J.  referrec 
to  Startup  V,  Macdonaldf  in  error  (rf).]  And  the  prin- 
ciple only  applies  where  the  shopkeeper  is  the  uUer,  noi 
where  he  is  the  purchaser  of  the  goods,  as  here.  Th( 
ordinary  use  of  a  shop  is  to  sell,  not  to  purchase,  am 
the  extending  the  privilege  of  market  overt  to  a  purcha« 
by  a  shopkeeper  in  his  shop  is  at  variance  with  the  prin 
ciples  on  which  the  privilege  is  founded.  Lyons  v.  D 
Pass  {e)  will  be  relied  on  by  the  other  side  as  an  autho 
rity  to  the  contrary,  but  the  point  was  not  raised  there 

(a)  5  Co.  83  b. ;  Oifoare,  3G0,  nom.  VEvesque  de  Worcester's  Ca$9. 
(6)  6  East,  43&  451-2,  per  Lord  ElUnborouffh, 
(c)  2  Exch.  1.  (rf)  6  iif.  #  (?.  503. 

(«)  nA.^E.326. 
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Where  a  wharfinger,  with  whom  goods  had  been  deposited,        1864. 
lold  them  at  his  wharf  without  the  authority  of  the       ciunb 
owner,  it  was  held  that  this  was  not  a  sale  in  market      lom'dok 
overt,  even  in  London  ;   Wilkinson  v.  Rng  (a).     {Black-     c^^^ 
burn  J.  referred  to  Barker  v.  Reading  (ft).] 

Secondly,  the  sale  here  was  by  sample,  which,  although 
binding  on  the  parties,  was  not  a  sale  in  a  market  at 
slL  In  order  to  constitute  such  the  goods  must  be 
KHTporally  present ;  The  Prior  of  Lantony's  Case  (c), 
Moseley  v.  Pierson,  per  Lord  Kenyan  and  Grose  J.  ((/), 
The  Bailiffs,  ^c,  of  Tewkesbury  v.  BrivkneU  («),  flifl  v* 
Smuih^  in  error  (/),  fTells  v.  Miles  (g). 

BoviO,  Parry  Serjt  and  Hannen,  in  support  of  the  rule. 
First. — In  the  city  of  London,  on  every  day  except  Sun^ 
day,  a  shop  is  market  overt  for  commodities  ordinarily 
pat  there  for  sale ;  Com.  Dig.  Market  (E.),  and  The  Case 
tf  Market  Overt  (h).  Any  place  that  is  market  overt  for 
the  purpose  of  selling  goods  is  equally  so  for  the  purpose 
rf  buying  them;  Taylor  v.  Chambers  (i),  and  Lyons  v. 
De  Pass  (A).  A  market  is  a  place  for  buying  and  selling ; 
TamUns'  Law  Dictionary,  voc  **  Market.'^  The  object 
Df  the  law  in  establishing  the  rule  which  protects  trans- 
actions in  market  overt  was  to  encourage  trade  by 
inspiring  confidence  in  all  persons  to  come  and  trade, 
and  so  keep  the  market  replenished ;  2  Inst.  718.  It  is 
on  the  same  principle  that  the  bona  fide  holder  of  a 
bill  of  exchange,  who  has  taken  it  in  the  regular  course 
^f  business,  has  a  right  to  hold  it,  although  wrongfully 
obtained  in  the  first  instance. 

(a)  2  Camph,  336.  (6)  W.  Jones,  163-4. 

(c)  12  Ed,  4.  8  B,  pi.  22.  {d)  4  T.  R.  104,  107,  108. 

(e)  2  Taunt,  120.  (f)  4  Taunt,  520. 
(^)4A#^.559.  (*)  5Co,8Sb. 

(0  Cro.  Jac.  68.  (*)  11  A,  j-  E.  326. 
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Secondly.  That  this  sale  was  effected  by  sample 
immaterial.  It  is  enough  if  the  contract  in  all  i 
parts  takes  place  in  market  overt,  though  the  goods 
not  present^  provided  they  come  into  the  market  befb 
it  is  over.  If  a  farmer  brings  beasts  to  market,  and 
drover  asks  the  price  of  one  which  is  already  sold,  ai 
the  farmer  says  that  he  has  another  of  the  same  Id] 
coming  to  market,  which  the  drover  then  agrees  to  tal 
if  the  beast  arrives  before  the  market  is  over,  this  woo 
be  a  good  sale  in  market  overt,  although  no  propar 
passed  until  it  came.  Some  of  the  dicta  cited  by  H 
other  side  were  irrelevant  to  the  cases  in  which  they  a 
found. 

Thirdly.    The  property  here  did  not  pass  until  tl 
plaintiff  took  the  opium  back  to  Pudding  Lane,  whii 
is  market    overt,  and  had   weighed  iC  and  complei 
the  contract     [They  cited  the  language  of  JViUei 
in  Bannerman  v.  WAife(a).] 


CocKBURN  C.  J.  This  rule  ought  to  be  discharge 
We  must  take  it,  on  the  facts  found  by  the  jury,  that  t 
opium,  the  subject-matter  of  these  proceedings,  belong 
to  the  defendants,  The  London  Dock  Company,  thai 
had  been  stolen  from  them,  and  was  bought  by  '^■ 
plaintiff  without  knowledge  of  that  circumstance.  Tl 
the  question  is,  has  there  been  a  sale  in  market  overt 
as  to  vest  in  the  plaintiff  the  property  in  this  opium^ 
which  the  defendants  were  the  true  owners ;  and  that  c 
pends  on  the  determination  of  these  points,  first,  was  t 
shop  of  the  plaintiff  in  Pudding  Lane,  being  within  t 
city  of  London,  market  overt  both  for  the  purchase  il 
sale  of  this  opium ;  and,  secondly,  if  so,  was  what  tc 
place  there  with  respect  to  it  a  sale  and  purchase 
(a)  10  C.  B,  y.  S.  844.  855. 
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market  OTert  ?  It  is  unnecessary  to  decide  the  first  of 
these  points,  which  presents  a  very  important  question. 
It  is  to  be  observed,  in  favour  of  the  plaintiff,  that  several 
cases  affecting  the  question  of  market  overt  have  arisen 
where  the  sale  was  to  a  shopkeeper  in  his  own  shop, 
and  in  none  of  them  was  the  present  point  started ; 
which  raises  a  presumption  that  the  able  Judges  before 
whom  those  cases  were  brought,  and  the  able  counsel 
by  whom  they  were  argued,  considered  it  not  tenable. 
But,  as  I  have  already  said,  it  is  not  necessary  to  decide 
that  point  here,  for  we  must  give  judgment  for  the 
defendants  on  the  other. 

Every  contract  of  sale  involves  two  things.  First 
The  bargain.  Secondly.  The  transfer  of  the  property. 
This  latter  may  take  place  either  upon  delivery  or  after 
delivery.  But  I  do  not  understand  how  it  can  be  said 
that  a  sale  of  a  given  article  takes  place  in  market  overt 
unless  the  thing  to  be  sold  is  in  the  market  overt  during 
the  whole  of  the  time  that  the  incidents  which  constitute 
the  purchase  and  sale  are  going  on.  Now,  here,  the 
facts  are  these.  The  sale  is  a  sale  by  sample.  The 
seller  comes  to  the  shop  of  the  buyer  and  shews  a  sample 
of  opium ;  and  the  buyer  agrees  to  purchase  the  opium 
if,  when  delivered,  it  corresponds  with  the  sample.  The 
inception  of  the  contract,  t.  e.  the  bargain  between  the 
parties^  is  in  the  shop  of  the  plaintiff,  which  for  the  pur- 
pose of  this  case  we  must  assume  to  be  market  overt ; 
still  the  delivery  does  not  take  place  there,  but  in  another 
shop  of  the  plaintiff,  which  is  not  market  overt.  It  may 
be  contended  that  the  contract  was  not  even  then  com- 
plete ;  that  the  property  did  not  pass  until  the  vendee 
had  an  opportunity  of  examining  the  opium  delivered  in 
order  to  see  that  it  corresponded  with  the  sample.  Yet 
-we  have  this  undoubted  fact,  that  the  delivery,  so  far  as 
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1864.  the  vendor  is  concerned^  took  place  in  Loot  Lane,  wludi 
CaAKii  is  not  equivalent  to  market  overt.  For  it  cannot  be  coa- 
LoRDOH  tended  with  any  show  of  reason  that  the  plaintiff^  having 
Dock  accepted  in  Love  Lane  the  delivery  which  the  vendw 
was  bound  to  make,  but  taking  the  goods  next  mcHiiing 
to  Pudding  Lane  for  his  own  convenience,  can  be  ccm- 
sidered  as  convejring  them  there  on  behalf  of  the  seller, 
thus  making  the  delivery  at  Lave  Lane  a  constructive 
delivery  at  Pudding  Lane.  The  purchaser  might  hafe 
taken  the  goods,  examined  and  disposed  of  them,  with- 
out taking  them  to  Pudding  Lane  at  alL  Therefim, 
here  is  a  delivery  at  Love  Lane^  and  by  delivering  them 
there  the  seller  completed  his  contract  It  is,  indeed, 
contended  that  the  property  did  not  pass  until  the  final 
completion  of  the  contract  at  Pudding  Lane.  Bnt,  in 
order  to  constitute  a  good  sale  in  market  overt  so  as 
to  pass  goods  as  against  the  original  owner,  the  whok 
must  have  taken  place  in  market  overt.  Look  at  the 
abuses  that  would  arise  from  a  contrary  interpretation. 
Suppose  a  bargain  for  sale,  made  in  the  market,  and  the 
goods  delivered  out  of  it,  and  the  vendee  took  them 
into  market  overt  to  see  if  they  corresponded  with  the 
sample,  could  it  be  said  that  was  a  sale  in  market  overt 
Look  to  the  origin  of  the  law  as  to  such  sales  ?  It  arose 
at  a  time  when  there  was  much  greater  simplicity  of 
practice  between  buyer  and  seller.  The  practice  then 
was  to  buy  in  markets  and  fairs.  Shops  were  very  few 
in  London,  and  persons,  whose  goods  were  taken  felo* 
niously,  would  know  to  what  place  to  resort  in  order 
to  find  them.  I  can,  therefore,  quite  understand  tiiat 
the  law  in  question  was  established  for  the  protection  of 
buyers,  that,  if  a  man  did  not  pursue  hia  goods  to 
market  where  such  goods  were  openly  sold,  he  ought 
not  to  interfere  with  the  right  of  the  honest  and  bonft 
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fide  purchaser;  bat  still  the  law  gives  him  this  pro-  23^, 
lection,  that  the  goods  must  be  exposed  for  sale,  and  crIkb 
the  whole  transaction  begun,  continued,  and  completed  ,  ^' 
80  as  to  give  an  opportunity  to  the  owner  to  pursue  i^ock 
them.  That  is  the  view  of  very  high  authority.  In  Tlie 
BaiKffs  jrc.  of  Tewkesbury  v.  Dision  (a)  Lord  Ellen- 
borough  says,  p.  451,  "  The  policy  of  the  law,  which  binds 
the  property  of  another  by  sale  in  market  overt  requires 
that  every  part  of  the  transaction,  as  well  the  contract 
of  sale  as  the  delivery,  shall  take  place  in  the  open 
market;  otherwise  it  shall  not  bind  the  property  of 
third  persons.'^  And  that  such  was  the  view  of  Lord 
Chief  Justice  Mansfield  appears  from  Hill  v.  Smith  (b)^ 
where  he  says,  p.  538,  '^  All  the  doctrine  of  sales  in  market 
overt  militates  against  any  idea  of  a  sale  by  sample ;  for 
a  sale  in  market  overt  requires  that  the  commodity 
should  be  openly  sold  and  delivered  in  the  market ;  and 
LordCo^  so  says  in  his  5  Rep,  82  (c),  and  that  every  part, 
both  of  the  treaty  and  completing  of  the  sale  must  be 
in  the  market  overt;''  and,  although  it  is  true  that 
that  dictum  was  not  absolutely  necessary  to  the  de- 
cision of  the  point  before  the  Court,  it  is  no  small 
matter  to  have  the  concurrent  opinion  of  two  such 
Judges  coinciding  with  the  reason  of  the  thing  and  the 
policy  of  the  law. 

BLAC&BuaN  J.  I  agree  that  it  is  not  necessary  to 
decide  the  question  whether  this  shop  was  market 
overt  for  the  purpose  of  the  purchase  by  the  shopkeeper 
of  goods  brought  there  for  sale.  Perhaps  the  question 
in  each  case  depends  on  the  custom  of  the  shop,  or  the 
usage  of  the  trade  carried  on  in  it. 

Then  comes  the  question  which  it  is   necessary  to 

(a)  6  Eut,  438.  {h)  4  Taunt,  520. 

(e)  An  erident  mistake  for  83  b. 
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1864.  decide,  namely,  whether  this  was  a  sale  in  market  overt. 

^^^  It  is  pretty  clear  that  the  privilege  given  by  law  to  a 

j^J-  ^  sale  in  market  overt,  of  binding  property  against  the 

Dock  true  owner,  was  originally  given  in  consequence  of  its 

Companj'. 

policy  of  encouraging  markets  and  commerce, — I  agree 
with  the  plaintiff ^s  counsel  so  far.  But  I  think  that,  for 
that  purpose,  the  vendor  must  buy  the  goods  under  cir- 
cumstances such  as  would  induce  him  to  think  the  sale 
*  a  good  sale  in  market  overt; — namely,  he  must  buy  a  thing 
which  is  openly  exposed  in  market  overt  under  such 
circumstances  that  he  might  say  to  himself  no  person 
but  the  owner  would  dare  to  expose  them  for  sale  her^ 
and  therefore  I  have  a  right  to  assume  that  the  shop- 
keeper has  a  right  to  sell  them.  I  think  this  principle 
runs  through  all  the  cases,  that  the  goods  must  be  cor- 
porally present  and  exposed  in  the  market.  It  was  so 
said  in  The  Case  of  Market  Overt  (a).  In  The  BaUiffe, 
^c,  of  Tewkesbury  v.  Diston  (6),  there  is  also  a  dictum 
of  Lord  Ellenhorough  (not  an  irrevelant  one)  to  that  effect, 
and  another  in  Hill  v.  Smith  (c)  of  Mansfield  C.  J.  The 
whole  transaction,  and  not  its  mere  inception,  must  take 
place  there.  If  a  man  makes  a  contract  of  sale  of  goods 
which  are  not  in  market  overt,  and  they  are  afterwards 
delivered  there,  that  would  not  be  within  the  privilege 
of  market  overt,  as  appears  from  what  Lord  Coke  says 
in  The  Case  of  Market  Overt  (a),  and  also  firom  the  case 
of  Barker  v.  Reading  (d),  and  the  language  of  Lord 
Ellenborotigh  in  The  Bailiffs^  ^c,  of  Tewkesbury  v.  Dis* 
ton  (b) ;  and  I  think  it  is  the  good  sense  of  the  matter. 
A  case  has  been  put  by  the  plaintiff^s  counsel  of  a  mere 
negotiation  for  a  sale,  and  a  binding  contract  afterwards 

(a)  5  Co.  83  b. ;  Moore,  360,  nom.  VEvesqw  de  Worcester's  Case, 
(h)  6  East,  438.  (r)  4  Taunt.  520. 

{d)  r.  Jbn^^,  163-4. 


XXVn.  VICTORIA- 


321 


in  market  overt,  and  I  agree  with  him  that  such  a  sale 
vonld  be  good,  for  the  previous  talk  would  go  for  nothing. 
But  that  is  not  the  case  here.  In  the  Anon.  Case  in 
Ihfery  99  &.,  pi.  66,  which  has  been  referred  to,  the  bar- 
gain was  made  out  of  the  market,  leave  being  reserved 
to  the  buyer  until  12  o'clock  next  day  to  assent  or 
dissent.  He  assented  in  open  market,  but  it  was  held 
that  the  property  did  not  pass,  for  his  assent  had  relation 
back  to  the  original  transaction  which  had  taken  place 
oat  of  the  market 

In  the  present  case  the  contract  was  to  supply  goods 
equal  to  sample.  No  property  passed  at  the  time,  for 
the  vendor  might  have  supplied  any  goods  agreeing  with 
the  sample.  When  the  goods  were  afterwards  delivered, 
then,  in  pursuance  with  the  above  case  in  Dyer^  the  deli- 
very related  back  to  the  previous  contract,  and  the  ac- 
ceptance of  them  by  the  defendant  rendered  that  contract 
complete,  as  appears  from  the  language  of  Holrayd  J.  in 
Rohde  V.  ThwaiteM  (a),  but  that  acceptance  was  out  of 
market  overt 

The  plaintiff's  counsel  further  contended  that  the  pro- 
perty here  did  not  pass  by  the  delivery  at  Lave  Lane^ 
bat  passed  by  what  afterwards  took  place  in  Pudding 
lume.  It  is  not  necessary  to  decide  that.  The  contract 
was  to  supply  opium  anywhere,  and  when  the  goods  were 
delivered  in  Lm>e  Lane,  they  were  not  delivered  in 
market  overt,  there  was  nothing  in  the  contract  requiring 
the  defendants  to  take  the  goods  elsewhere,  and  the 
taking  them  to  Pudding  Lane  and  doing  with  them  what 
was  done  there  was  no  part  of  a  sale  in  market  overt. 


I8M; 


Ckahb 

LONDOH 

Dock 
Compftnj. 


Shbb  J.  concurring, 


VOL.  V. 


(a)  5  J9.  #  C.  888.  393. 
Y 


Rule  discharged. 


B.  k.  s. 
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SoTcu  ond 

feme. 

20  #  21  Vict 

c.  85. 4.21. 

Divorce  Court, 

JHacharging 

protection 

order, 

Deceaaeof 

magietnUe, 


The  Queen  against  T.  J.  Arnold,  Esquire. 

Under  stat  20  &  21  Vict,  e.  85. «.  21.,  the  applieatioxi  to  diaduoge  ai 
order  for  the  protection  of  a  wife's  property  must  be  made  to  the  ma^ 
trate  b j  whom  it  was  granted ;  or,  eembU,  to  the  Court  for  DiTOvee  and 
Matrimonial  Causes. 

TN  1858  the  wife  of  Jl  Sharpe,  who  had  been  deserted 
by  her  husband^  obtained  from  a  Metropolitan  Polioe 
Magistrate  an  order  nnder  stat  20  &  21  Viet  e.  85. 
t.  21.  for  the  protection  of  her  property.  After  tiis 
death  of  that  magistrate  the  husband  applied  to 
another  Metropolitan  Police  Magistrate  to  rescind  the 
protection  order,  who  refused  to  interfere  on  the  gronnd 
that  he  had  no  jurisdiction  as  the  order  was  not  madf 
by  him.  The  husband  then  petitioned  the  C!ourt  fei 
Divorce  and  Matrimonial  Causes,  but,  the  Judge 
Ordinary  doubting  his  jurisdiction,  a  fresh  applicatiofl 
was  then  made  to  the  magistrate,  who  again  refused. 

Pearce  had  obtained  a  rule  calling  on  the  magistrati 
and  the  wife  to  shew  cause  why  he  should  not  he« 
and  determine  that  application. 


Prentice  shewed  cause.— Stat.  20  &  21  Vtct.  e.  86.  m.  21. 
enacts,  '^  A  wife  deserted  by  her  husband  may  at  any  time 
after  such  desertion,  if  resident  within  the  Metropoliiu 
District,  apply  to  a  police  magistrate,  or  if  resident  in  the 
country  to  justices  in  Petty  Sessions,  or  in  either  case  to 
the  Court,  for  an  order  to  protect  any  money  or  property 
she  may  acquire  by  her  own  lawful  industry,  and  property 
which  she  may  become  possessed  of,  after  such  desertion^ 
against  her  husband   or  his  creditors,  or  any  person 
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daiming  under  him;  and  such  magistrate  or  justices  or  1804. 
CSourt,  if  satisfied  of  the  hct  of  such  desertion^  and  that  xho  Queeh 
the  same  was  without  reasonable  cause^  and  that  the  abkolo. 
wife  is  maintaining  herself  bjr  her  own  industry  or  pro- 
perty, may  make  and  give  to  the  wife  an  order  protect* 
ing  her  earnings  and  property  acquired  since  the  com* 
mencement  of  such  desertion,  from  her  husband  and  all 
creditors  and  persons  claiming  under  him,  and  such 
earnings  and  property  shall  belong  to  the  wife  as  if  she 
were  a  feme  sole :  Provided  always,  &c. ;  that  it  shall 
be  lawful  for  the  husband,  and  any  creditor  or  other 
person  claiming  under  him,  to  apply  to  the  Court,  or  to 
the  magistrate  or  justices  by  whom  such  order  was  made, 
for  the  discharge  thereof:  &c.''  On  the  true  construc- 
tion of  this  section  no  police  magistrate  or  justices  other 
than  he  or  those  who  made  the  order  can  discharge  it, 
although  the  Court  for  Divorce  and  Matrimonial  Causes 
may.  [Blackburn  3.  Unless  that  Court  has  the  power  no 
one  can  diM^ai^  the  order,  and  there  is  clearly  a  casus 
omissus  in  the  statute.]    [He  was  then  stopped.] 

Pearce,  in  support  of  the  rule. — The  power  of  rescind- 
ing a  protection  order  is  not  restricted  to  the  magistrate 
by  whom  it  was  granted.  The  words  in  stat.  20  &  21 
Vict.  c.  85.  t.  21.,  **by  whom  such  order  was  made,''  are 
mere  surplusage  or  at  most  only  directory.  The 
Metropolitan  Police  Acts,  10  G.  4.  e.  44.  t.  4.  and  2  &  8 
Vid.  c.  4t7.  M.  75.,  shew  that  in  matters  within  the  juris- 
diction of  the  police  magistrates  of  the  Metropolis  it  is 
immaterial  to  which  of  them  application  is  made ;  and 
by  Stat  11  &  12  Vict  c.  43.  $.  1.  and  c.  44.  «.  8.  a  pro- 
ceeding originated  before  one  justice  of  the  peace  may 
be  continued  before  another. 

Y  2 
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CoCKBURN  C.  J.     Tlie  words  of  stat.  20  &  21  Vict. 
^^.Z~^ —       c»  85.  s,  21.  are  conclusive  that  the  party  wishing  to 

The  QuKVN  . 

▼•  obtain  the  consent  of  a  magistrate  to  dischai^  such 

Arkold.  , 

an  order  as  this  must  apply  to  the  magistrate  by  whom 

it  was  made ;  and  a  case  like  the  present,  where  that 

magistrate  has  died  or  resigned  or  been  deprived  of  his 

office  in  the  meantime,  seems  a  casus  omissus  in  the 

Act     But  the  word  "whom"  in  that  section  is  not 

applicable  to  the  Court  for  Divorce  and  Matrimonial 

Causes,  to  which  accordingly  the  application  may  be 

made.     The  Legislature  may  have  had  a  confidence  in 

that  Court,  but  had  not    equal   confidence  in  police 

magistrates  or  justices  at  Petty  Sessions.    We  are  not 

however  called  on  to  go  into  this. 

Blackburn  and  Shee  JJ.  concurring. 

Rule  discharged  (a). 

(a)  The  omission  in  stat.  20  &  21  Fid,  c  85.  s.  21.  disclosed  bj  this  case  u 
now  remedied  by  stat  27&  28  Vict,  c.  44,,  which  enacts,  **  Where  Tmder  tlu 
provisions  of  sect  21  of  the  said  Act  a  wife  deserted  bj  her  husband  ahaU 
'  have  obtained  or  shall  hereafter  obtain  an  order  protecting  her  eamingi 
and  property  from  a  police  magistrate,  or  justices  in  Petty  Sessions,  ex  thi 
Court  for  Divorce  and  Matrimonial  Causes,  as  the  case|)may  be,  th« 
husband  and  any  creditor  or  other  person  claiming  under  him  may  ajyplj 
to  the  Court  or  to  the  magistrate  or  justices  by  whom  such  order  wai 
made  for  the  discharge  thereof  as  by  the  said  Act  authorized ;  and  in 
case  the  said  order  shall  have  been  made  by  a  police  magistrate  and  the 
said  magistrate  shall  have  died  or  been  removed,  or  have  become  inca- 
pable of  acting,  then  in  eveiy  such  case  the  husband  or  creditor,  or  such 
other  person  as  aforesaid,  may  apply  to  the  magistrate  for  the  time  betng 
actmg  as  the  successor  or  in  the  place  of  the  magistrate  who  made  the 
order  of  protection,  for  the  discharge  of  it,  who  shall  have  authority  to 
make  an  order  discharging  the  same;  and  an  order  for  discharge  of  aa 
order  for  protection  may  be  applied  for  to  and  be  granted  by  the  Court, 
although  the  order  for  protection  was  not  made  by  the  Courts  and  ao 
order  for  protection  made  at  one  Petty  Sessions  may  be  disehaiged  by 
the  justices  of  any  later  Petty  Sessions,  or  by  the  Court/* 


XXVIL   VICTORIA.  325 

1864. 


Thackeray  against  Wood.  S^ysothj 


Bj  deed  dated  the  9th  September,  1861,  reciting  that  the  defendant  Vendor  and 
had  contracted  with  the  plaintiff  for  the  absolute  sale  to  him  of  a  purchaser, 
messuage  and  hereditaments,  and  the  inheritance  thereof  free  from  Qualified 
•Q  incumbrances,  the  defendant  conrejed  to  the  plaintiff  and  his  heirs  covenant  for 
the  messuage,  &c,  together  with  (inter  alia)  all  lights,  liberties,  privileges,  title. 
easements,  profits  and  appurtenances  to  the  messuage,  &c.,  belonging  or  Breach* 
in  anywise  appertaining,  or  usually  held,  occupied  or  ei^jored  therewith, 
w  deemed  or  taken  as  part,  parcel,  or  member  thereof,  or  any  part 
thereof  to  the  uses  and  upon  the  trusts  therein  mentioned;  and  the 
defendant  covenanted  that  notwithstanding  any  act,  deed,  matter  or 
Jthing  whatsoever  made,  done  or  permitted  to  the  contrary  by  the  de- 
fsndant  or  any  person  or  persons  claiming  through,  under,  or  in  trust 
for  him,  he  then  had  in  himself  good  right  and  absolute  authority  by 
the  deeid  to  convey  the  messuage,  &c.,  with  their  appurtenances.  On 
the  22nd  June,  1842,  the  defendant,  then  being  the  owner  in  fee  of 
the  messuage,  &c.,  hj  an  agreement  in  writing  with  the  owners  in  fee 
of  an  acyoinine  building,  agiraed  that  a  certain  cornice  and  certain  spouts 
mod  pipes  conducting  the  water  into  a  spout  belonging  to  the  buildings 
mod  the  dripping  of  water  from  the  eaves  of  the  messuaee,  and  the 
three  windows  on  the  east  side  of  the  messuage  overlooking  the  building^ 
were  encroachments  by  the  defendant,  and  should  and  might  be  ubSL 
hj  him  so  Ions  only  as  the  other  parties  to  the  agreement  should  consent 
thereto ;  and  the  defendant  paid  to  the  other  parties  bs.  as  an  acknow- 
ledgment, and  agreed  to  pay  bs.  per  annum  so  long  as  the  cornice^ 
spouts,  pipes  or  windows  should  be  used  by  him.  At  that  time  the 
defendant  had  not  acquired  any  easement  m  respect  of  the  cornice, 
spouts,  pipes  or  windows  by  the  lapse  of  twenty  years.  The  plainti£^ 
having  been  interfered  with  in  the  enjoyment  of  the  easement  by  tht 
owners  of  the  a(\joining  building,  brought  an  action  againut  the  defendant 
lior  breach  of  covenant  Hel<C  that  the  defendant  had  conveyed  the 
premises  described  so  far  as  he  possessed  or  could  grant  them;  but 
that  the  covenant  for  title  was  limited  to  that  which  he  actually  had, 
or  but  for  his  own  act  would  have  had,  and  that  the  acknowledgment 
and  payments  were  not  an  act  within  that  covenant. 

^PHE  first  count  of  the  declaration  stated  that  the 
defendant^  by  an  indenture^  bearing  date  the 
9th  September,  1861,  made  between  the  defendant 
of  the  first  part,  one  James  Sollory  of  the  second 
part,  the  plaintiff  of  the  third  part,  and  one  Francis 
Burton  of  the  fourth  part,  and  sealed  with  the  seal 
of  the  defendant:  After  reciting  that,  by  an  indea- 
tnre  dated  the  8th  December,  1860,  and  made  between 
the  Rev.  Philip  Bainbrigge  Maddock  of  the  first  part,  the 
defendant  of  the  second  part,  and  the  said  James  Sollory 
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1864.       of  the  tlurd  part,  the  messuage^  garden^  hereditaments 
Thackbsat    ^^^  premiaes  thereinafter  and  hereinafter  mentioned  were 

Wood  with  the  appurtenances  granted  and  released  unto  the 
defendant,  his  heirs  and  assigns,  to  hold  the  same  unto 
the  defendant  and  his  heirs,  to  such  uses  and  far  such 
intents  and  purposes,  and  with,  under  and  subject  to 
such  powers,  provisoes,  agreements  and  declarations  as 
the  defendant  should  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation  from  time 
to  time  direct,  limit  or  appoint;  and  in  default  oi^  and 
until  such  direction,  limitation  or  appointment,  and  so 
far  as  any  such  should  not  extend,  to  the  use  of  the 
defendant  and  his  assigns  during  his  life,  with  a  limits 
tion  to  the  use  of  the  said  James  Solhny,  Us  executors 
and  administrators  during  the  Ufe  of  the  defendant,  in 
trust  for  the  defendant  and  his  assigns  during  his  life, 
with  remainder  to  the  use  of  the  defendant,  his  heirs, 
appointees  and  assigns  for  ever :  and  also,  after  reciting 
that  the  defendant  had  contracted  and  agreed  with  the 
plaintiff  for  the  absolute  sale  to  him  of  the  said  mes- 
suage, garden,  hereditaments  and  premises,  and  the 
inheritance  thereof,  in  fee  simple  in  possession,  tree  from 
all  incumbrances,  for  the  price  therein  mentioued :  A 
was  thereby  witnessed  that,  in  pursuance  and  perform- 
ance of  the  aforesaid  contract,  and  in  consideration  of 
the  sum  of  8800Z.  to  the  defendant  then  paid  by  the 
plaintiff,  he  the  defendant,  pursuant  to  and  by  force  and 
virtue  and  in  exercise  and  execution  of  the  power  or 
authority  to  him  given,  limited  or  reserved  in  and  by 
the  said  recited  indenture  of  thQ  8th  December,  1860, 
and  of  all  and  every  other  power  and  powers,  authority 
and  authorities  whatsoever  in  anywise  enabling  him 
in  that  behalf,  did  absolutely  and  irrevocably  direct. 


Thackeray 

▼. 
Wood. 
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limit  and  appoint  that  the  said  messuage,  garden,  here-  1864. 
ditaments  and  premises  should  thenceforth  go,  remain, 
continue  and  be,  and  that  the  said  recited  indenture  of 
the  8th  December,  1860,  should  thenceforth  operate  and 
enure,  to  the  uses  and  upon  the  trusts  thereinafter  ex- 
pressed and  declared  of  and  concerning  the  same :  And 
it  tooM  by  the  said  first  mentioned  indenture  further 
wUmueed  that,  in  further  pursuance  and  perfonnance 
of  the  aforesaid  agreement,  and  for  the  consideration 
thereinbefore  expressed,  and  also  in  consideration  of  the 
sum  of  lOf .  sterling  to  the  said  James  Sollary  in  hand 
then  paid  bj  the  plaintiff,  the  said  James  SoUory  at  the 
request  and  by  the  direction  of  the  defendant  did 
thereby  release  and  convey,  and  the  defendant  did,  by 
the  said  first  mentioned  indenture,  grant,  release,  con- 
vey  and  confirm  unto  the  plaintiff  and  his  heirs  the  said 
messuage  garden,  hereditaments  and  premises  as  in  the 
said  first  mentioned  indenture  particularly  mentioned 
and  described,  together  with  all  and  singular  houses, 
oatiiouses,  edifices,  stables,  walls,  yards,  gardens,  ways, 
waters,  watercourses,  lights,  liberties,  privileges,  ease- 
ments, profits  and  appurtenances  to  the  said  messuage, 
garden,  hereditaments  and  premises  belonging  or  in 
anywise  appertaining,  or  usually  held,  occupied  or 
eigoyed  therewith,  or  deemed  or  taken  as  part,  parcel,  or 
member  thereof  or  any  part  thereof:  To  have  and  to 
hdd  the  said  messuage,  garden,  hereditaments  and  pre- 
mises, and  all  and  singular  other  the  said  premises  with 
their  and  every  of  their  appurtenances  unto  the  plaintiff 
and  fiis  heirs,  to  the  uses  and  upon  the  trusts  therein- 
before declared  of  and  concerning  the  same.  And  the 
defendant  did  thertby  conenani,  promise  and  agree  with 
the  plaintiff,  his  heirs  and  assigns  that  the  said  recited 
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1864.       tMT  referred  to  power  of  appointment  was  at  the  timie  of 
Thackibat   ^^^  sealing  and  delivering  of  the  said  first  mentioned 

^^^       indenture  a  good,  valid  and  -subsisting  power,  and  not 
in  anywise  extinguished  or  made  void  or  voidable;  and 
that,  notwithstanding  any  act,  deed,  matter  or  thing 
whatsoever  made,  done  or  permitted   to  the   eontrsij 
by  the  defendant  or  any  person  or  persona  claiming 
through,  under,  or  in  trust  for  him,  he  the  defendant 
then  had  in  himself  or  in .  conjunction  with  the  stid 
Jamet  Solhry^  good  right  and  absolute  authority  bj. 
the  said  first  mentioned  indenture  to  appoint  and  also 
to  grant,  release  and    convey  and    assure    the    said 
messuage,  garden,  hereditaments    and    premises  with 
their  appurtenances,  to  the  uses  and  in  manner  afbre* 
said  according  to  the  true  intent  and  meaning  of  tiie 
said  first  mentioned  indenture.     Averment,  that  at  the 
time  of  the  making  of  the  first  mentioned  indenture,  by 
reason  and  means  and  in  consequence  of  certain  acts, 
deeds,  matters  and  things  theretofore  made,  done  or 
permitted  by  the  defendant,  he  the  defendant  had  not  at 
the  time  of  the  making  of  the  first  mentioned  indenture 
in  himself,  nor  in  conjunction  with  Jamti  SoUory^  good 
right  or  absolute  authority  by  the  first  mentioned  inden* 
ture  to  appoint  or  to  grant,  release  or  convey  or  assure 
the  messuage,  garden,  hereditaments  and  premises  with 
their  appurtenances  in  manner  aforesaid,  to  wit,  certain 
lights,  liberties,  privileges,  easements,  profits  and  ap- 
purtenances   then    held,  occupied    and    enjoyed  with 
and  deemed  and  taken  as  part,  parcel  and  member  of 
the  messuage,  garden,  hereditaments  and  premises,  or 
of  some  part  thereof,  contrary  to  the  covenant  in  that 
behalf,  whereby  the  messuage,  garden,  hereditaments 
and  premises  were  of  much  less  use  and  value  to.  the 
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plaintiff  than  the  same  otherwise  might  and  would  be,        1864. 
and  the  plaintiff  could  not  have  or  enjoy  the  sup-    thackkray 
posed  lights,  liberties,  privil^es,  easements,  profits  and        ^^^ 
appurtenances  without  the  permission  and  licence  of 
certain  other  persons,  and  had  been  obliged  to  expend 
money  for  and  in  and  about  procuring  their  permission 
and  licence  for  his  having  and  enjoying  at  their  will  the 
supposed  lights,  liberties,  privil^es,  easements,  profits 
and  appurtenances. 

There  was  a  second  count  for  fraudulent  conceal- 
ment and  misrepresentation  by  the  defendant  on  the 
sale  of  the  messuage,  garden,  hereditaments  and  premises 
mentioned  in  the  first  count. 

Pleas.  First.  To  the  first  count,  denying  the  alleged 
breaches  of  covenant.  Second.  To  the  second  count. 
Not  guilty. 

Issues  thereon. 

The  action  was  tried  before  Blackburn  J.,  at  the  last 
Spring  Assizes  for  the  town  -and  county  of  the  town  of 
Nottingham,  when  the  following  facts  appeared. 

The  plaintiff  put  in,  and  proved,  the  deed  of  the  9th 
September,  1861,  containing  the  covenant  for  the  alleged 
breach  of  which  the  action  was  brought.  The  indenture 
of  the  8th  December,  1860,  recited  in  that  deed  was, 
in  fiict,  a  reconveyance  by  a  mortgagee  of  the  messuage, 
house,  garden,  hereditaments  and  premises  in  question 
to  the  defendant,  who  had  been  owner  of  the  premises 
for  many  years.  While  the  defendant  was  such  owner, 
and  previous  to  the  making  of  the  agreement  after 
mentioned,  the  defendant  had  taken  down  the  greater 
part  of  an  old  dwelling-house  and  rebuilt  it  so  as  to 
make  a  much  larger  house,  and  in  doing  so  had  made  a 
certain  cornice  forming  part  of  his  house,  and  which 
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1864.       projected  over  certain  adjoining  property,  and  also  made 
TuAirwmmt^'.  Certain  spouts  and  pipes  conducting  the  water  into  a 

Woon.  >pout  belonging  to  the  adjoining  property,  and  certain 
eaves  drip  from  the  roof  of  the  defendant's  premises  upon 
the  adjoining  premises,  and  the  defendant  also  made  and 
opened  out  the  three  windows  in  his  dwelling-house 
overlooking  the  adjoining  property,  and  the  defendant 
had  not,  at  the  time  of  the  making  of  the  agreement, 
acquired  any  easement  or  right  with  respect  to  any  of 
.    these  encroachments. 

On  the  22nd  June,  184s2,  by  an  agreement  in  writing 
made  between  the  defendant,  then  being  and  therein 
described  as  the  owner  in  fee  of  the  house,  garden  and 
•  premises,  and  certain  persons  therein  named  and 
described  as  the  tenants  in  fee  of  a  certain  building  used 
as  a  dissenting  chapel,  being  the  same  premises  adjoining 
the  messuage,  house,  garden,  hereditaments  and  pre- 
mises of  the  defendant :  It  was  expressly  dedared  and 
agreed  by  and  between  the  parties  thereto  that  the 
cornice,  spouts,  and  pipes  conducting  the  water  into  a 
spout  belonging  to  the  chapel,  and  the  dripping  of  water 
from  the  eaves  of  the  messuage,  and  the  three  windows 
on  the  east  side  of  the  messuage  or  dwelling-house  of 
the  defendant,  overlooking  the  chapel,  were  encroach- 
ments by  the  defendant,  and  should  and  might  be  used 
by  him  so  long  only  as  the  other  parties  to  the  agree* 
ment  should  consent  thereto,  and  that  the  usage  and 
enjoyment  thereof,  or  either  of  them,  for  any  length  of 
time  thereafter  by  the  defendant,  should  not  give  him 
or  any  other  person  any  right  thereto ;  and  the  defendant^ 
in  confirmation  thereof,  paid  to  the  other  parties  to  the 
agreement  the  sum  of  ds.  as  an  acknowledgment  to  pre- 
vent any  such  right  being  acquired,  and  thereby  agreed 
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to  pay  6s.  per  annum  ao  long  aa  the  comicey  spoutSi        1864, 
windowB,  &C.,  or  ai^  or  either  of  them  should  be  used    TuxoKhmAx 
by  him.  ^^^^ 

After  the  making  of  the  agreement  and  down  to  the 
time  of  the  plaintiff's  purchase,  the  defisndant  had 
regularly  paid  the  acknowledgment  mentioned  in  it. 

At  the  tune,  and  before  the  plaintiff  purchased  the 
houfle,  garden  and  premises,  he  observed  the  cornice, 
qpouts,  and  windows  in  question,  but  was  entirely  igno- 
rant of  the  fiMst  that  they  were  encroachments  on  the 
adjoining  property,  nor  was  any  information  given  to 
him  or  his  solicitor  by  the  defendant  or  his  solicitor 
as  to  the  agreement,  or  as  to  their  being  encroachments. 
It  waa  admitted,  however,  at  the  trial  that  such  infor- 
mati<m  was  not  wilfully  or  deceitfully  withheld. 

Some  time  after  the  completion  of  the  purchase  the 

plaintiff  was  applied  to  by  a  Mr.  McCraith,  the  then 

owner  of  the  adjoining  property,  for  the  payment  of  the 

acknowledgment  of  5s.  mentioned  in  the  agreement  of 

the  22nd  Jtme,  1842,  which  was  the  first  information 

the  plaintiff  or  his  solicitor  received  on  the  subject,  but 

the  plaintiff  refused  to  pay  the  same.     Subsequently 

an  action  was  brought  by  Mr.  McCraith  against  the 

idaintiff  in  respect  of  some  of  the  said  encroachments, 

and  afterwards,  the  plaintiff  being  advised  that  he  had  no 

defence  to  the  same,  suffered  judgment  by  de&ult,  and 

iraa  compelled  to  pay  \7L  &r«  &/.,  being  the  damages  and 

lazed  costs  in  the  action,  and  was  obliged  to  enter  into 

^  new  agreement  for  the  payment  of  \s.  yearly  for  the 

Xbrtiier  enjoyment  of  the  cornice  and  spouts  and  windows 

aiuring  the  sufferance  and  permission  of  Mr.  McCraith, 

^ho  gave  evidence  at  the  trial  of  his  intention  to  build 

on  the  adjoining  premises  at  some  future  time,  and 
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1864.       thereby  pat  au  end  to  any  further  enjoyment  of  the 
Thackibat    windows,  spouts,  &c. 
Wood.  After  evidence  had  been  given  on  both  sides  as  to  the 

amount  by  which  the  plaintififs  premises  were  deterio- 
rated in  value  by  the  loss  of  the  right  to  the  windows, 
spouts,  &c.,  the  learned  Judge  submitted  to  the  jury  the 
&ct  of  the  injury  and  the  amount  of  damage  sustained, 
reserving  for  the  opinion  of  the  Court  the  question 
whether  any  breach  of  the  covenant  declared  upcn 
had,  under  the  circumstances,  been  committed  by  the 
defendant.  The  jury  found  the  fact  of  injury,  and 
assessed  the  damages  at  100/.  On  the  second  count  a 
verdict  was  entered  for  the  defendant. 
^  In  Eoiter  Term,  Field  obtained  a  rule  nisi  to  enter  a 
verdict'for  the  defendant  on  the  first  count,  pursuant  to 
leave  reserved,  on  the  ground  that  there  had  been  no 
breach  of  the  covenant  declared  upon  in  reference  to  the 
cornice  and  lights  in  question. 

The  rule  was  argued  at  the  Sittings  in  banc  aft^ 
Easter  Term,  May  11,  before  Blackburn,  Melloe, 
and  Sheb  JJ. 

Macaulay^  Haye$  Seiji  and  Bruce  Campbell  shewed 
cause.— First.  The  defendant  conveyed  to  the  plaintiff 
the  right  to  the  three  windows  and  the  cornice,  spouta 
and  pipes  which  were  apparently  belonging  to  the  house. 
The  word  '*  lights''  passes  the  right  to  the  windows  and 
the  access  of  light  and  air  through  them. 

Secondly.  The  defendant  was  guilty  of  a  breach  of  the 
covenant  declared  upon,  inasmuch  as  but  for  the  written 
acknowledgment  which  he  made,  and  the  payments 
under  it,  the  right  to  the  windows  and  the  cornice,  spouts 
and  pipes  would  have  become  indefeasible  by  the  lap^ 
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6f  twenty  years.    The  covenant  is  in  the  most  general        1864. 
terms,  and  extends  to  every  act^  deed^  matter  or  thing    tbaoukat 
made,  done  or  permitted  by  him,  by  which  his  title  to        Wood. 
convey  in  fee  may  be  affected.     Here  the  defendant  by 
his  acknowledgment  and  payments  has  estopped  himself 
and  those  claiming  nnder  him  from  setting  np  a  title 
which,  but  for  that  acknowledgment  and  those  payments, 
night  have  been  acquired.     He  became  tenant  at  will 
of  the  easement  in  question  by  his  own  act    There  is  no 
antbority  bearing  on  this  question.     Hobson  v.  Middle^ 
tan  (a)  is  not  in  point,  and  only  shews  that  assenting  to 
an  act  which  a  man  Cannot  prevent  is  no  breach  of 
covenant.     \_Shee  J.  referred  to  Spenser  v.  Marriott  {b)J] 

Field  KnA  Cave,  contrk. — First.  By  the  deed  of  the 
9th  December,  1861,  the  defendant  conveyed  only  those 
easements  which  he  had  a  right  to  convey.  According 
to  the  practice  of  conveyancing  an  abstract  of  the  ven- 
dor's title  is  first  furnished  to  the  purchaser.  [Mellor 
J.  Would  there  be  an  inquiry  by  the  purchaser  whether 
the  windows  were  ancient,  or  whether  there  had  been  any 
acknowledgment  that  they  were  enjoyed  of  right?]  It 
is  for  the  purchaser  when  he  gets  the  abstract  to  ascer- 
tain whether  the  vendor  ever  had  that  which  he  purports 
to  convey.  When  a  power  of  appointment  or  other 
document  necessary  to  complete  the  vendor's  title  has  not 
been  properly  executed,  the  loss  falls  on  the  purchaser. 
A  mortgagor  covenants  absolutely ;  but  the  covenant  for 
breach  of  which  this  action  is  brought  is  one  of  the  ordi- 
nary covenants  for  many  years  introduced  into  purchase 
deeds.  There  is  no  relief  from  incumbrances  prior  to  the 
vendor's  title.    In  Suffd.  Vend,  andPurch.,  vol.  2,  ch.  xiL, 

(a)  6  J?.  #  r.  295.  (6)  IB.j^C.  467. 
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1864.  8.  2,  claiue  6,  p.  420,  10th  ed. ;  ch.  xiii.,  n.  2,  clanae  ( 
THAGxnuT  p*  649,  14th  ed.,  it  is  said  **  If  the  conveyance  has  bee 
Ww>^  actually  executed  by  all  the  necessary  parties,  and  ill 
purchaser  is  evicted  by  a  title  to  which  the  covenants  d 
not  extend,  he  cannot  recover  the  purchase  money  eithc 
at  law,  or  in  equity.''  In  this  deed  the  parcels  connate 
two  parts.  First,  the  specific  subject,  viz.,  the  messuage 
garden,  hereditaments  and  premises  ;  second,  a  genen 
dause — "  together  with  all  and  singular  houses,  fee.,' 
expanded  into  a  catalogue  of  words,  among  which  i 
'*  lights.''  Supposing  that  word  means  a  rig^t  to  un 
obstructed  access  to  air  and  light  through  particnitt 
apertures  in  the  house,  still  it  is  not  an  indefeasibl 
right,  but  qualified  by  the  words  following.  It  is  admittec 
that  there  is  no  such  right  *'  belonging  or  in  anywisi 
appertaining  "  to  the  house.  The  words  <'  or  usually  held 
occupied,  or  enjoyed  therewith/'  are  apt  words  to  re 
create  an  easement  which  has  been  extinguished  b] 
unity  of  ownership,  but  they  have  no  other  operatioD 
[They  cited  Ftant  v.  James,  in  error  (a),  Barlow  v 
Rhodes  (i),  per  Bayley  B.]  Then  follow  the  words  ''oa 
deemed  or  taken  as  part,  parcel  or  member  thereof  oi 
any  part  thereof,"  which  point  to  the  outhouses  ratliei 
than  to  easements :  an  easement  cannot  be  said  to  be 
part  of  the  house.  In  the  case  of  the  sale  of  large 
property  it  would  be  very  inconvenient  to  adopt  the 
construction  contended  for  by  the  plaintiff;  and  fhf 
only  remedy  would  be  by  specifying  in  a  schedule  thi 
easements  intended  to  be  conveyed.  Where  the  owner  o 
two  properties.  A,  and  £.,  conveys  £^.  to  a  purchaser  with* 
out  any  reservation,  he  discharges  it  from  any  burdei 
imposed  upon  it,  or  any  easement  enjoyed  over  it  at  tin 

(tf)  4^.  #  £!.  749.  (6)  1  Or.  #  M.  439.  44a 
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time  of  the  oomreyanoe  in  respect  of  A.,  and  if  he  after-        1864. 
wards  sells  A.  the  purchaser  of  A.  would  have  no  right    thackwut 
against  the  prior  purchaser  of  B.  Woom 

Secondly.  The  covenants  in  a  deed  of  conveyance 
are  to  be  read  with  reference  to  the  qualification  of 
ihem  appearing  on  the  fSeu^  of  the  deed,  and  do  not 
extend  to  an  act  of  the  defendant  which  was  not  in 
derogation  or  destruction  of  any  right  which  he  had 
acquired,  but  the  efiect  of  which  was  only  the  non- 
aoquisition  of  a  right.  In  Brouming  ▼.  Wright  (a)  Lord 
JSldon  said,  p.  22,  "  It  is  certainly  true,  that  the  words 
of  a  covenant  are  to  be  taken  most  strongly  against  the 
eovenantor ;  but  that  must  be  qualified  by  the  observa- 
tion that  a  due  regard  must  be  paid  to  the  intention  of 
the  parties  as  collected  from  the  whole  context  of  the 
instrument/'  [BlacUnim  J.  In  fFoodtunae  v.  Jenkbu  (b) 
l\ndal  C.  J.  cites  the  case  of  Butler  v.  Lady  Switmerton  (c)> 
in  which  Sir  John  Swinnerton  purchased  an  estate  and  pro- 
cured the  conveyance  of  it  to  be  made  to  himself  and  his 
wife,  and  to  the  heirs  of  himself,  and  then  made  a  lease 
in  which  he  covenanted  for  quiet  enjoyment  by  the  lessee 
against  the  disturbance  of  himself,  or  of  any  other  person 
by  or  through  his  means,  title  or  procurement;  and  after 
his  death,  his  wife  having  evicted  the  lessee,  it  was  held 
that  the  wife  was  a  person  within,  the  dovenant,  who 
claimed  by  the  means  of  her  husband.  The  covenant  for 
q[uiet  enjoyment  is  as  much  qualified  as  this  covenant] 
He  action  on  this  covenant  is  never  applied  to  the 
absence  of  a  right  to  convey  an  easement  The  owner 
of  the  servient  tenement  did  not  evict  the  plaintiff  under 
the  agreement  signed  by  the  defendant,  but  on  the 
strength  of  his  own  title  paramount  only.     If  the 

(a)  2B.fP.  13.  (b)  9  Bifig.  431.  44a 

(e)  On,  Joe.  666.    More  Aillj  reported  in  Po/m.  339  and  2  Bott.  266. 


8£6  [trinity  term.] 

1864.       defendant  having  had  a  grant  of  the  right  from  the 
Thaokuul7  o^'nier  of  the  servient  tenement  had  regranted  it  to  him. 
Wood.       ^^^^  might  have  been  an  act  within  the  covenant. 

Cur.  adv.  milt. 

Mellor  J.  now  delivered  the  judgment  of  the  Court 
In  this  case  the  question  turns  upon  the  true  con8tnii>> 
tion  of  a  covenant,  contained  in  a  deed  of  conveyance  hy 
the  defendant  to  the  plaintiff  of  a  certain  house,  garden 
and  premises  in  Nottingham^  whereby  the  defendant  co- 
venanted with  the  plaintiff  that  notwUlutanding  any  act, 
deedf  matter  or  thing  toJiatsoever  made,  done,  or  permitted 
to  the  contrary  by  the  defendant,  or  any  person  or  persons 
claiming  through,  under  or  in  trust  for  him,  he  the 
defendant  then  had  in  himself,  or  in  conjunction  with  one 
James  Sollory,  good  right  and  absolute  authority  by  the 
deed  to  appoint,  and  also  to  grant,  release  and  convey 
and  assure  the  said  messuage,  garden,  hereditaments^ 
and  premises,  thereinbefore  described  and  thereby  ap- 
pointed and  granted  and  released  or  intended  so  to  b^ 
with  the  appurtenances,  to  the  uses  and  in  manner 
aforesaid,  according  to  the  true  intent  and  meaning  of 
the  deed. 

It  appeared  on  the  trial,  before  my  brother  Blackburn, 
that  the  deed  in  question  was  dated  the  9th  SeptenJber^ 
1861,  and  was  made  between  the  defendant  of  the  first 
part,  one  James  Sollory  of  the  second  part,  the  plaintiff 
of  the  third  part,  and  one  Francis  Barton  of  the  fourth 
part,  and  that,  after  reciting  that  by  an  indenture  bear* 
ing  date  the  8th  December,  1860,  the  said  messuage 
burgage  or  tenement  and  gaiden  and  hereditaments 
were  conveyed  to  the  defendant  and  his  heirs,  to  such 
uses  as  he  should  appoint,  and  in  default  thereof  to 
the  use    of  the    defendant    and    his   assigns    during 
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lus  life,  with  remainder  to  James  Solhry^  his  executors,        I864. 
&C.9   in    trust    for   the    defendant   and    his    assigns    Tumxkult 
during  his  life,  with   remainder    to    the    defendant,       ^^^ 
Ilia  heirs,  appointees  and  assigns,  for  ever :     And  also 
Teeiting  that  the  defendant  had  contracted  with  the 
plaintiff  for  the  absolute  sale  to  him  of  the  said  messuage, 
Imrgage,  or  tenement  and  hereditaments  thereinafter 
described,  and  the  inheritance  thereof,  free  from  all 
incumbrances,  for  the  price  of  8800/. :    It  was  witnessed 
that,  in  consideration  of  that  sum  paid  bjr  the  plaintiff 
to  the  defendant,  he  tilie  defendant,  in  exercise  of  the 
power  to  him  given  by  the  therein  recited  deed,  did  in 
tiie   usual  manner  appoint   that  the   said  messuage, 
burgage  or  tenement,  and  all  other  the  hereditaments 
thereinafter  particularly  described,  with  their  and  every 
of  their  appurtenances,  should  enure  to  the  uses  there- 
inifter  declared  concerning  the  same.     And  it  was 
fiiriher  witnessed  that  in  further  performance  of  the 
agreement,  and  for  the  consideration  aforesaid,  James 
Sutbry  and  the  defendant  did  thereby  respectively  re- 
lease and  convey,  and  grant,  release,  convey  and  con- 
firm, to  the  plaintiff  and  his  heirs,  the  messuage,  burgage 
or  tenement  and  garden  therein  particularly  described, 
together  with  (inter  alia)  all  lights,  liberties,  privileges, 
eatsements,  profits  and  appurtenances  to  the  said  mes- 
raage,  garden,  hereditaments  and  premises  belonging,  or 
^  any  wise  appertaining  or  usually  enjoyed  therewith, 
or  deemed  or  taken  as  part,  parcel  or  member  thereof, 
or  any  part  thereof:    To  the  uses  therein  mentioned. 
The  defiendant  covenanted  that  the  said  power  of  appoint- 
i&ent  was  then  a  subsisting  power;  and  then  followed 
^  covenant  above  set  out  upon  the  construction  of 
»-      ^liich  the  question  in  this  case  turns. 

^OX.  Y,  2  B.   &  S. 


838  [trinity  term.] 

1864.  It  appeared  tliat  the  recited  indenture  of  the  8ifa 

TuACKEBAT  December^  1860,  was,  in  fact,  a  reconveyance  by  * 
Woop.  xnortgagec  to  the  defendant  of  the  premises  in  queBtaoo. 
And  that,  on  the  22nd  June,  1842,  the  defendant  then 
being  the  o^Tier  in  fee  of  the  messuage  and  premisei^ 
by  an  agreement  in  writing  made  with  certain  per- 
sons therein  named  and  described  as  the  tenants  in 
fee  of  a  certain  building  used  as  a  dissenting  chapd, 
agreed  that  a  certain  cornice  and  certain  spouts  and 
pipes  conductiug  the  water  into  a  spout  belonging  to 
the  chapel,  and  the  dripping  of  water  from  the  eavei 
of  the  messuage,  and  the  three  windows  on  the  eait 
side  of  the  messuage  belonging  to  the  defendant 
overlooking  the  chapel  were  encroachments  by  tlie 
defendant;  and  should  and  might  be  used  by  him 
so  long  only  as  the  other  parties  to  the  agreement 
should  consent  thereto,  and  that  the  usage  and  enjoy- 
ment thereof  or  of  either  of  them  for  any  length  of  time 
thereafter  by  the  defendant  should  not  give  him  or  any 
other  person  any  right  thereto.  And  the  defendant  in 
confirmation  thereof  paid  to  the  other  parties  to  tlie 
agreement  the  sum  of  5«.  as  an  acknowledgment  to 
prevent  any  such  right  being  acquired,  and  thereby  agreed 
to  pay  5^.  per  annum  so  long  as  the  cornice^  spouts^  win- 
dows, kc,  or  any  or  either  of  them,  should  be  used  by 
him.  At  the  time  the  agreement  was  so  made  tlie 
defendant  had  not  acquired  any  easement  in  respect  of 
the  cornice,  spouts,  pipes,  or  windows,  by  the  lapse  of 
twenty  years ;  and  the  owners  of  the  chapel  could  then 
have  lawfully  obstructed  the  windows  and  prevented 
the  acquisition  of  any  easement  in  respect  thereof  and 
would  probably  have  done  so  had  not  the  defendant 
entered  into  the  agreement  and  paid  the  acknow- 
ledgment. 
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There  was  also  a  count  for  deceit,  but  at  the  trial  it       1864. 
was  admitted  that  though,  on  the  negotiation  for  the    thaowbeat" 
purchase  of  the  messuage,  garden,  and  premises  by  the       ^^^ 
plaintiff,  no  mention  was  made  by  the  defendant  or  his 
agents  of  the  fact  of  his  having  entered  into  the  said 
agreement  or  paid  the  said  acknowledgment,  yet  such 
information  was  not  wilfully  or  deceitfully  withheld. 
The  verdict  therefore  was  directed  for  the   defendant 
npon  that  count. 

The  learned  Judge  submitted  to  the  jury  the  fact  of 
the  injury  and  the  amount  of  damage,  reserving  for  the 
opinion  of  the  Court  the  question  whether  any  breach 
of  the  covenant  had  under  the  circumstances  been  com- 
mitted by  the  defendant.  The  jury  found  the  fiict  of 
injury,  and  assessed  the  damage  at  100/. 

There  are  no  cases  directly  bearing  upon  the  point, 
but  after  consideration  we  have  come  to  the  conclusion 
that  there  was  no  breach  of  the  covenant  in  question 
committed  by  the  defendant,  and  that  he  is  therefore 
entitled  to  have  the  verdict  entered  for  him. 

It  appears  to  us  that  the  defendant,  by  the  con- 
Teyance,  conveyed  all  the  premises  described  so  far  as  he 
possessed  or  could  grant  them,  but  that,  by  the  qualified 
covenant  for  title,  he  limited  his  warranty  of  title  to 
that  which  he  actually  had  or,  but  for  his  own  act,  would 
have  had.  In  the  words  of  Lord  JEldon^  in  Browning  v. 
Wright  {a),  p.  22,  ''If  a  man  purchase  an  estate  of 
inheritance  and  afterwards  sell  it,  it  is  to  be  under- 
stood prknA  facie  that  he  sells  the  estate  as  he  received 
it:  and  the  purchaser  takes  the  premises  granted  by 
him  with  covenants  against  his  acts.  In  fiEu;t,  he  says, 
I  sell  this  land  in  the  same  plight  that  I  received  it,  and 

(a)  2  A  #  P.  13. 

z  2 
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1864.       not  in  any  degree  made  worse  by  xne.'^    And  it 
Thackmat   ^^  ^y  S^Oer  J.,  in  the  same  case,  p.  26,  that  these 

Woo©  covenants  were  introduced  *'  for  the  protection  of  the 
party  conveying,'^  ''for  the  purpose  of  qualifying  the 
general  warranty  which  the  old  common  law  implied*''  On 
examining  the  words  of  the  covenant  in  question,  we  find 
them  to  be  ^'  that,  notwithstanding  any  act,  deed,  matta 
or  thing  whatsoever  made,  done  or  permitted  to  the 
contrary  by  the  defendant  or  any  person  or  persona 
daimihg  through,  under,  or  in  trust  for  him  &c.'*  Now, 
the  word  ''  acts,"  as  was  said  by  the  Court  in  Spenser  t. 
Marriott  (a),  '<  means  something  done  by  the  peraoD 
against  whose  acts  the  covenant  is  made,  and  the  word 
'  means '  has  a  similar  meaning,  something  proceeding 
from  the  person  covenanting."  What  act,  deed,  oi 
thing  has  the  defendant  made,  done,  or  permitted  totiic 
contrary  of  his  right  and  absolute  authority  to  ocmmj 
all  that  was  ever  conveyed  to  him  or  that  he  was  evei 
entitled  to  convey  ?  In  the  words  of  Lord  Eldon^  whal 
has  he  done  to  prejudice  the  plight  in  whidi  he  received 
the  estate?  And  in  what  degree  has  it  been  made 
worse  by  him  ?  He  never  had  acquired  an  easement  in 
such  windows,  and  how  then  can  he  have  derogated  in 
any  manner  from  the  estate  which  he  ever  possessed 
by  an  agreement  or  acknowledgment  the  effect  of 
which  was  simply  to  keep  things  in  statu  quo  and  to 
prevent  the  owners  of  the  chapel  from  taking  effectoal 
measures  to  prevent  the  possibility  of  his  ever  acquiring 
by  their  acquiescence  an  absolute  right  to  the  particular 
access  of  light  and  air  through  the  windows  in  question* 
No  case  has  been  cited  to  shew  that  such  a  covenant 
means  more  than  a  warranty  against  acts  done  by  the 
(a)  IB.^C,  457.  459. 
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party  who  may  have  incmnbered  or  ''made  worse''  his        1864. 
estate ;  and  we  are  therefore  led  to  the  eoudosion  that  no    tbaoksbat 
breach  of  warranty  was  in  this  case  committed,  although        Wood. 
we  are  not  insensible  to  the  hardship  which  has,  under 
the  circumstances,  been  inflicted  upon  the  plaintiff. 

Bule  absolute  (a). 

(a)  An  appeal  is  pendingi 


Ex  parte  Duncas.  ^^ 


1.  Although  in  order  to  eonstitate  good  serrice  of  an  articled  clerk  Articled  clerk. 
Vider  state  &  7  Viet,  c:  73. «.  12.,  snpennsion  and  control  of  the  master  Service. 
duing  the  time  of  serrioe  is  requisite^  tnis  most  be  understood  in  a  relative,   Superviaion 
not  an  absolute  sense.  and  control 

2.  A  deik  hsTing  been  a  managing  clerk  for  seTeral  jean  prerions  ofmatier. 
to  entering  into  articles,  and  also  biing  a  person  of  mature  a^  renders 

the  contzcland  supervision  of  his  master  less  neceesaiy  than  in  the  casa 
of  a  jonng  man  just  entering  on  the  profession. 

TN  Wary  Term^ 

The  SoUciior  General  had  obtained  a  rule,  calling  on 
the  Examiners  appointed  by  the  Courts  to  examine  per- 
sons under  articles  of  clerkship  applying  to  be  examined 
at  intermediate  examinations^  to  shew  cause  why  they 
should  not  certify  to  having  examined  one  Henry  Thomas 
Duncan,  as  required  by  the  rules  made  in  January,  1863^ 
pursuant  to  stat.  23  &  24  Vict.  c.  127.  a.  9. 

Mr.  Dimcan  had  been  examined^  but  the  Examiners 
objected  to  his  service  as  insufficient.  Affidavits  were 
used  on  she¥mig  cause,  and  the  statements  on  both  sides 
diadosed  a  somewhat  complicated  state  of  facts. 

Garth  shewed  cause^  and  referred  to  two  unreported 
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1864.        cases  in  this  Court  of  Jeremiah  Smith  in  May,  1843,  and 
""ix  parte      Alfred  T.  Mills  in  May,  1862. 

The  Solicitor  General  and  T.  E.  Chitty,  in  anpport  of 
the  rule. 

The  CouBT  (CocKBxraN  C.  3.,  BLACKBintN,  Mellob, 
and  Sh£e  JJ.)  said  that  in  order  to  conatitate  good 
service  under  articles^  as  required  hj  stat.  6  &  7  VkL 
c.  78.  s.  12.,  supervision  and  control  of  the  master  during 
the  time  of  service  was  requisite.  But  this  must  be 
understood  in  a  relative,  not  an  absolute  sense ;  and  the 
circumstance  of  the  clerk  having  been  a  managing  cMl 
for  several  years  previous  to  entering  into  artioleib  ttdl 
as  such  familiar  with  the  rules  necessary  for  the 
able  conduct  of  his  profession,  and  also  being  a 
of  mature  age,  would  render  the  control  and  aapernsioa 
of  his  master  less  necessary  as  a  matter  of  discipline 
than  in  the  case  of  a  young  man  just  entering  on  the 
profession.  A  merely  colorable  service  would  not  how- 
ever be  sufficient :  and,  without  desiring  that  the  fads 
of  the  present  case  should  be  drawn  into  a  precedoi^ 
the  rule  might  be  made  absolute. 

Bule  absolute. 
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Hawkins  and  another  against  Coulthuest.      Tuetdav, 

^  May  lOtl 


A  deed  br  wbich  the  defimdaxit  assigned  a  policy  of  insurance  on  his  j^^r^  policy, 
life  for  1000/.  to  trustees  for  his  creditors,  contained  a  covenant  that  he  jiggignmJ^. 
would  not  do  any  act  or  thing  by  vhich  the  policy  should  be  forfeited.   jTorfeiture. ' 
Tlie  poligr  was  subject  to  a  condition  that  if  the  assured  should  go  j)amagea. 
beyond  the  limits  of  Europe  without  licence  from  the  directors  the  policy  ^ 

iiionld  be  void.  In  an  action  for  a  breach  of  covenant  in  that  the  defendant 
went  beyond  the  limits  of  Europe  without  licence  from  the  directors : 
Held,  that  the  measure  of  dama^  was  the  present  value  of  the  policy 
to  be  assessed  by  an  actuary,  taking  into  consideration  the  fact  that  the 
defendant  covenanted  to  pay  and  should  pay  premiums  on  the  policy. 

n^HE  declaration  stated  that  b;  deed  bearing  date  the 
7th  May,  1856,  after  reciting  that  the  defendant 
had  by  policy  of  insurance  dated  the  20th  March,  1856, 
effected  an  insurance  on  his  life  in  TTie  United  Kingdom 
Assurance  Society  for  the  sum  of  10007.  subject  to  the 
annual  premium  of  20L  2s.  6d.y  and  that  the  defendant 
was  indebted  to  the  several  persons  named  in  the  sche- 
dule thereto  in  the  amounts  set  opposite  to  their  respec* 
tive  names,  and  that  the  defendant  had  agreed  to  assign 
the  policy  and  all  monies  secured  and  receivable  thereon 
to  the  plaintiffs  upon  the  trusts  thereinafter  contained 
for  securing  the  payment  of  the  debts  with  interest,  the 
defendant  assigned  to  the  plaintiffs  the  policy  of  assur- 
ance and  the  full  benefit  and  advantage  thereof,  and  of 
all  and  every  sum  of  money  that  should  become  due  or 


344  EASTER  VACATION. 

1864.  be  recoverable  upon  or  by  virtue  of  it^  and  all  the  rigb^ 
Hawkixs"  title,  interest^  property,  benefit,  claim  and  demand 
CouuTHuiun.  ^batsoever  both  at  law  and  in  equity  of  him  the  defend- 
ant in,  to  or  out  of  the  same :  To  have,  receive  and  take 
the  policy,  sum  and  sums  of  money  and  premises  unto 
the  plaintiffii,  their  executors,  administrators  and  asaigns. 
In  trust  nevertheless  as  a  pledge  or  security  for  the 
payment  of  the  several  debts  mentioned  in  the  schedule 
with  interest  after  the  rate  of  6L  per  cent,  per  annum. 
The  deed  contained  a  covenant  that  the  defendant 
had  not  at  any  time  theretofore  made^  done,  exe- 
cuted or  sufiered,  and  should  not  nor  would  at  any 
time  thereafter  make,  do,  execute  or  suffer,  any  act, 
deed,  matter  or  thing  whatsoever  by  means  whereof 
the  policy  of  assurance  thereby  assigned  or  intended 
so  to  be  was,  could,  should  or  might  be  impeached, 
charged,  avoided,  forfeited,  vacated  or  incumbered, 
or  by  means  whereof  the  plaintiffs  should  or  might 
be  hindered  or  prevented  from  recovering  or  receiving 
the  sum  or  sums  recoverable  or  to  be  recovered  there- 
upon or  by  virtue  thereof;  and  that  he  would  during- 
the  continuance  of  the  security  regularly  pay  the  pre-> 
miums  and  do  all  other  things  necessary  to  be  paid  and 
done  for  keeping  the  policy  of  insurance  on  foot,  and 
would  in  all  things  conform  to  the  rules  of  The  Uniied 
Kingdom  Assurance  Society  so  far  as  related  to  the 
policy  to  the  intent  that  the  same  might  be  preserved  in 
full  force ;  and  would,  within  seven  days  after  the  pre- 
miums should  become  due,  deliver  the  receipt  for  the 
same  to  the  plaintiff ;  and  further  that  in  case  he  should 
neglect  to  pay  the  annual  sum  payable  in  respect  of 
the  policy  for  keeping  the  same  on  foot,  or  to  deliver  to 
the  plaintiff  the  receipt  for  the  premium,  it  should  be 
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lawful  for  ihc  plaintiflb  to  advance  and  pay  such  annual       1864. 

Bum^  and  he  would,  on  demand^  repay  such  sum  to  them     Hawkiks' 

witii  interest    Averment.    That  the  policy  of  assurance   covLTBURtr. 

was  made  subject  to  and  under  the  condition  or  proviso^ 

amongst  others,  that  is  to  say^  that  in  case  the  assured 

should  go  beyond  the  limits  of  Europe  without  previous 

licence  from  the  Board  of  Directors  of  the  Assurance 

Company  for  that  purpose  the  policy  should  be  null  and 

void,  and  all  moneys  paid  by  or  on  behalf  of  the  assured 

on  account  ofthe  insurance  should  be  forfeited.  Breaches. 

Krst  and  second.     That  the  defendant  neglected  to 

pay  the  annual  premiums^  or  deliver  to  the  plaintiffs 

within   seven  days  after  the  premiums  became   due 

tlie  receipts  for  the  same ;  and  thereupon  the  plaintiffs, 

tar  the  purpose  of  keeping  the  policy  on  foot^  paid  to 

jTk   United  Kingdom  Assurance  Society  such   annual 

soms  of  money ;  and  although^  &c.^  the  defendant  had 

not  repaid  the  same  to  the  plaintiffs.    Third.    That  the 

defendant  went  beyond  the  limits  of  Europe^  to  wit,  to 

the  colony  of  Canada  East,  without  previous  licence 

from  the  Board  of  Directors  of  Tlie  United  Kingdom 

Assyranee  Society  for  that  purpose.    Whereby  and  by 

reason  of  the  premises  the  policy  of  assurance  became 

and  was  vacated^  and  became  and  was  null  and  void,  and 

the  plaintiffs  lost  the  benefit  and  security  of  the  policy 

fi>r  the  payment  of  the  premiums  and  snips  of  money 

paid  and  advanced  by  them^  and  the  policy  became  wholly 

lost  as  a  security  to  the  creditors  fov  the  payment  of 

their  several  debts. 

Krst  plea.  That  the  deed  was  not  the  defendant's  deed. 

Issue  thereon. 

On  the  trial  before  Shee  J.,  at  the  Sittings  in  London 
after  Hilary  Term,  a  verdict  was  entered  for  the  plaintiff 
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1864.       for  ISOiL  17s.  on  the  first  breach,  Is.  on  the  seoond, 
Hawkiks     and  Is.  on  the  third;  with  liberty  to  the  plaintiHit  to 
CouLTBOBtr.  ino^G  to  increase  the  damages  on  the  last  breach  to 
1000/.  or  such  other  sum  as  the  Court  might  direct 
In  Easter  Term,  a  rule  accordingly  was  obtained. 

H.  James  shewed  cause. — ^The  proper  measure  of 
damages  is  the  present  value  of  the  policy  to  be  ascer- 
tained by  deducting  from  the  full  amount  assured,  the 
sums  which  would  be  estimated  as  payable  by  way  of 
premiums,  if  the  policy  had  not  lapsed,  according  to  the 
average  duration  of  human  life. 

JR.  A.  Fisher  {Huddleston  with  him),  in  support  of 
the  rule. — The  security  having  been  destroyed  by  the 
voluntary  and  wrongful  act  of  the  assured,  the  trustees 
of  the  creditors  are  entitled  to  the  1000/.  {^CrompiaH  J. 
You  contend  that  the  trustees  are  entitled  to  the  10002L 
twenty  years,  it  may  be,  before  it  is  due.  Blackburn  J. 
Suppose  a  policy  subject  to  a  condition  that  if  the 
assured  die  upon  the  seas  it  should  be  void,  as  in 
Dormay  v.  Barradaik  (a),  and  the  assured  had  so  died.] 
If  this  policy  were  in  force  the  trustees  might,  by 
the  death  of  the  assured,  be  entitled  to  the  10002.  imme- 
diately ;  and  where  the  defendant  may  be  r^arded  in 
the  light  of  a  wrong  doer  in  breaking  his  contract,  the 
damages  are  to  be  assessed  on  the  highest  principle.  In 
Chitty  an  Contra^,  p.  793,  7th  ed.,  by  Russell,  cited 
in  Mayne  on  the  Law  of  Damages,  p.  10,  it  is  said  that 
in  such  cases  '^  a  greater  latitude  is  allowed  to  the  jury 
in  assessing  the  damages ;''  as  in  an  action  on  a  bond 

(a)  5  C.  2?.  380. 


/ 
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to  resiga  a  Kving;  Lord  Sondes  v.  Fktclier  {a).    The        1804. 
present  is  analogous  to  an  action  for  destroying  or     hawkiks 
detaining  title  deeds^  in  which  the  plaintiff  recovers  the   coulthurst 
^^hole  value  of  the  land  (i).      [Crompton  J.     In  the 
letter  doe,  large  damages  are  given  in  order  to  constrain 
^lie  defendant  to  give  up  the  title  deeds.    Mellor  J.  The 
jpreaent  is  more  like  an  action  upon  the  breach  of  a 
<3ontract  for  the  purchase  of  a  reversion.] 

Per  Curiam  (CbomptoNj  Blackburn,  Mellor  and 
Shbb  JJ.) 

Rule  absolute  in  the  following  terms : — 

''It  is  ordered  that  the  damages  given  on  the 
verdict  obtained  in  this  cause  on  the  third 
breach  be  increased  by  the  same  being 
assessed  on  the  present  value  of  the  policy, 
taking  into  consideration  the  fact  that  the 
defendant  covenanted  to  pay  and  should 
pay  premiums  on  the  policy,  and  that  such 
damages  be  assessed  by  an  actuary  to  be 
agreed  on  between  the  attorneys  for  both 
parties,  &c.'' 

(a)  6B.fA,  835. 

(6)  See  Bobertson  v.  Duntaresq,  2  Moo,  P.  C.  C.  N.  8,  66. 95. 
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Tuesday, 
May  rith. 

JtfortfM 

insurance. 

General  and 

particular 

average. 

Common 

^percent, 

memorandum. 

Steamer, 

HuUand 

machinery 

aeparately 

valued^ 


IN  THE  EXCHEQUER  CHAMBE3R. 
Offekheim  and  others  against  Fbt. 

In  A  policy  of  insurftnce  upon  a  Bteamer,  in  the  ordinaiy  form,  th« 
hull  and  the  machinezy  were  separately  Talued,  with  a  clanse,  "ayerage 
on  the  whole  or  on  each  as  if  separately  insured."  The  steamer  had 
discharged  her  cargo  at  C,  and  while  she  lay  there  without  any  caj^ 
on  hoara,  her  hull  was  damaged  by  fire.  The  costs  of  rraairs  to  the 
hull  amounted,  after  a  deduction  of  the  usual  one-third,  to  d86£.  129. 6dL, 
including  the  sum  of  9A  Qe,  Id,  for  LUnf^fi  surre^ors'  fees.  An  additional 
sum  of  56/L  59. 10(2.  was  expended  in  extinguishing  the  fire.  It  was 
proposed  to  add  this  to  the  other  sum,  so  as  to  take  the  case  out  of  the 
conmion  3  per  cent,  memorandum.  In  an  action  for  particular  ayerage 
on  the  hull:  held,  affirming  the  judgment  of  the  Queen's  Bench,  that 
these  expenses  must  be  apportioned  to  the  hull  and  machinery  according 
to  their  respectiye  yalues,  and  that  only  the  sum  due  for  the  hull  could 
be  added  to  the  direct  loss  on  the  hull. 

nPHE  Court  below  having  diacbu^ed  a  rule  to  enter  a 
verdict  for  the  plaintiflb  (see  Z  B.  ^  8.  873}^  the 
plaintifls  appealed* 

Maclachlan  {Lush  with  him)^  for  the  plaintiffs. — The 
plaintiffs  are  not  bound  by  the  average  statement^  though 
made  by  average  staters  employed  by  them.  The  ques- 
tion is,  whether  the  sum  of  55iL  6«.  lOd.,  which  was 
expended  for  labourers,  pumps  and  other  assistance  in 
extinguishing  the  fire,  is  general  or  particular  average 
within  the  common  memorandum  in  this  policy  of 
insurance.  The  Court  below  apportioned  that  sum 
between  the  hull  and  the  machinery,  because  it  was 
expended  to  save  the  latter  from  any  damage  as  well  as 
the  former  from  further  damage;  but  this  is  a  case  of 
particular  average,  and  therefore  by  the  special  clause 
in  the  policy  that  sum  must  be  appropriated  to  the  hull 
only. 
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First    General  average  is  impossible  in  an  empty        1864. 
Blip.     Though  the  parties  have  contracted  that  for  a    opfkhhbim 
particnlar  purpose  the  hull  and  the  machinery  shall  be         j^^^ 
iregarded  as  two  subjects,  there  is  only  one  subject  of 
xnsiinudBe;  and  the  case  is  the  same  as  if  there  were  two 
jpolicies  upon  the  same  subject.     General  average  must 
"be  based  on  a  plurality  of  subjects  of  insurance.    L^e 
3Uiodi&  caveturj  ut  si  levandse  navis  gratis  jactus  mer- 
cmun  factus  est;  omnium  contributione  sarciatur,  quod 
pro  omnibus  datum  est      Dig.  lib.  xiv.,  tit  2.      In 
2  Amould  cm  Insurance^  p.  895j  ch.  iv.,  s.  1,  §  827, 
2iid  ed.,  a  general  average  loss  is  defined  to  be  *'a  loss 
arising  out  of  extraordinary  sacrifices  made^  or  extraor- 
dinary expenses  incurred,  for  the  joint  benefit  of  ship 
and  cargo^''  citing  Lawrence  J.  in  Birkley  v.  Presgrave  (a). 
In  2  PhilL  on  Insurance,  §  1269,  Srd.  ed.,  it  is  said, ''  Ex- 
penses incurred,  sacrifices  made,  or  damage  sustained, 
for  the  common  benefit  of  ship,  freight,  and  cargo,  con- 
stitute general  or  gross  average.''     [He  also  cited  Code 
de  Commerce,  liv.  ii.,  tit  xi.,  art  400 ;  Ordonnance  de  la 
Marine,  liv.  8,  tit  7,  art.  2 ;  1  Emerigon  Trattedes  AseU" 
ranees,  par  Boulay-Paty,  1827,  tom.  1,  ch.  xii.,  s.  89, 
pp.  584^  585.]     This  question  was  involved  in  Job  v. 
LangUm  {b)  and  Moron  v.  Jones  (c),  which  was  the 
converse  of  the  other.    Moreover,  particular  average  is 
not  confined  to  material  damage  sustained  by  the  sub- 
ject of  insurance  but  includes  extraordinary  expenditure 
of  money  laid  out  for  the  purpose  of  arresting  the  inju- 
Hoos  effects  of  one  of  the  perils  insured  against     In 
2  Amould  on  Insurance,  p.  970,  ch.  v.,  s.  1,  §  358,  2nd 
^d.,  a  particular  average  loss  is  defined  to  be  '^  loss  arising 

(a)  1  East  220.  228.  (b)  Q  K  f  B.  779. 

(«)  7  £  #  B.  623. 
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1864.        ^™  damage  accidentally  and  proximately  caused  by  the 

Oppbnbbim    P®"'®  insured  against,  or  from  extraordinary  expenditures 
J^'  necessarily  incurred  for  the  sole  benefit  of  some  particu- 

lar interest,  as  of  the  ship  alone  or  the  cargo  alone.'' 
PhilUps  on  Insurance^  §  1422,  note  (1),  rAers  to 
AmouleTs  definition  among  others,  and  therefore  maybe 
assumed  to  approve  it.  In  Boulay^Paty^  Droit  Commer^ 
dal  Maritime,  1834,  tom.  4,  p.  478,  it  is  said  «'  Lc 
dommage  arrive  par  Techouement  qui  n'aurait  6t6  ooca- 
sionne  que  par  casfortuit  et  force  majeure^  sans  la  volonte 
de  rhomme  serait  avarie  simple,  cette  perte  n*ayant 
point  eu  pour  objet  le  salut  commun.  II  en  est  de 
mSme  des  frais  fait  dans  ces  cas  pour  sauver  les  mar- 
chandises ;''  and  several  instances  are  given  shewing  that 
he  also  agrees  with  Amould.  [He  also  cited  Code  de 
Commerce,liy.  it., tit. xi., art. 403,  Bruxelles^  1833,  tom.  2 ; 
Pardesstut  Droit  Commercial,  part  rv.,  tit.  rv.,  ch.  nr., 
art.  731 ;  1  Emirigon  Traite  des  Assurances,  par  Bouknf^ 
Paty,  1827,  tom.  1,  ch.  xii.,  s.  39,  pp.  584,  585; 
Pothier,  Contrat  dCAssurance,  ch.  iii.,  s.  1,  art.  112, 
161.] 

In  TTie  Great  Indian  Peninsula  Railway  Company  v. 
Saunders  (a),  Erie  C.  J.  said,  p.  274,  he  could  conceive 
of  such  a  custom  as  that  particular  average,  when  taken, 
with  reference  to  the  common  memorandum  clause, 
excludes  certain  expenses.  But  the  C!ourt  will  not  give 
difierent  meanings  to  the  same  word  in  the  same  instra- 
ment.  [Bramwell  B.  Suppose  the  clause  were,  ''  the 
insurers  will  not  be  liable  for  any  damage  unless  it 
amounts  to  3  per  cent*^  That  way  of  putting  it  simply 
raises  the  question  as  to  what  is  included  under  the  word 
damage.     [Bramwell  B.    Then  suppose  the  words  were 

(a)  2  i?.  #  A  260. 
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''damage  together  with  any  expenditure  to  prevent       i864. 
fiirther  damage/'  or  "  together  with  any  expenses  con-    oppbhhbim 
sequent  thereon.*'    Why  should  not  those  expenses  be        p^-^ 
apportioned  instead  of  the  whole  being  attributed  to  the 
laull  ?]    The  term ''  average**  must  be  taken  to  be  used  m 
i^B  well  known  sense,  unless  otherwise  defined.  The  old 
formula  assecurationis  which  is  given  in  Loccenius  de  Jure 
Jilcnriiimo^  1727,  lib.  ii.,  cap.  v.,  s.  6,  pp.  169 — 172,  con- 
"^Aina  the  following  clause : — Solvemus  etiam  expenses 
im  causS  damni  dati  sive  quid  servatum  fuerit,  sive 
linns,  et  de  expensis  factis  fidem  habebimus  ei,  qui  illas 
fecit,  ad  prsestitum  ab  ipso  juramentum  absque  omni 
^3ontradictione.*'     [He  also  cited   Stypmannus  de  Jure 
.^atiiimoy  curd  Heinneccii,  470,  art.  480,  481.] 

Assuming  that  general  average  could  not  arise  in  this 

^raae,  and  that  particular  average  includes  this  expense, 

^^hen  the  principle  laid  down   in   Hagedom  v.    Whit' 

-mnore  {a)  by  Lord  Ellenborough  applies  here,  that  the 

«lause  providing  for  average  on  the  whole  or  each  as  if 

separately  insured  allows  the  plaintiffs  to  do  whichever 

^s  most  for  their  interest.     The  plaintiffs  are  entitled 

therefore  to  allocate  the  whole  expenditure  to  that  part 

of  the  subject  of  insurance  which  was  assailed  by  the 

damaging  peril;  and,  the  machinery  not  being  damaged, 

it  is  as  if  it  were  not  in  the  vessel.     The  argument  that 

if  the  expenditure  had  not  been  incurred  the  machinery 

would  have  been  injured  or  destroyed  treats  it  as  general 

average. 

The  practice  of  Lloyi^^  which  is  stated  in  Stevens  on 

Average^  p.  229,    and  Benecke   on   Marine   Insurance^ 

pp.    472 — 8,   is  without  principle.     It  must,  however, 

be  admitted  that  these  authors  and  English   average 

staters  generally  are  consistent  with  themselves  in  exclu- 

(d)  1  Stark.  157. 
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1864.  ding  expenditure  from  account  under  the  memorandum, 
Oppknbbim  because  they  never  take  it  into  account  as  part  of  the 
j.]jy  damage  to  be  coyered  by  particular  average;  whereas 
Mr.  Arrwuld,  whilst  differing  from  them  on  this  latter 
point  with  the  approbation  of  the  C!ourt  of  Queen's 
Bench  in  The  Great  Indian  Peninsula  Railway  Campamf 
V.  Saunders  {a\  yet  inconsistently  excludes  it  from 
account  under  the  memorandum  and  so  far  agrees  with 
them ;  2  Amould  an  Insurance^  p.  876,  du  m.,  s.  1, 
§  322.  A  custom  conformable  to  the  practice  contended 
for  on  the  other  side  is  impolitic  and  unreasonable, 
because  an  imprincipled  shipowner  will  instruct  his 
captain  to  stand  by  in  case  of  fire  or  other  peril  mitil 
the  amount  of  damage  done  exceeds  SL  per  cent.  [He 
then  stated  how  the  practice  at  LloyJt%  probably  arose  as 
stated  in  the  Ck)urt  below,  3  B.  t^  S.  880,  referring  to 
2  Valin  Comment,  sur  VOrdonnanee  de  la  Marine,  118.] 
The  surveyors'  fees  are  an  expense  consequent  on  the 
damage,  which  should  follow  the  damage  itselfl 

MeUish  (Bouill  and  Sir  George  Honyman  with  him), 
for  the  defendant,  was  not  called  upon. 

Erle  C.  J.  I  am  of  opinion,  notwithstanding  the 
able  argument  of  Mr.  Maclachlany  that  the  judgment 
of  the  Court  below  is  right.  The  insurance  was  for 
14,000/.  on  the  hull,  and  8000iL  on  the  machinery,  of  one 
and  the  same  ship :  there  is  a  clause  that  average  should 
be  paid  ''on  the  whole  or  on  each  as  if  separately 
insured.'^  The  perils  insured  against  were  the  usual 
perils ;  and  there  is  the  common  memorandum,  ''  war- 
ranted free  from  average  under  8/.  per  cent.,  unless 
general,  or  the  ship  be  stranded.'' 
(a)  1  ^.  #  &  41. 
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A  fire  occurred  on  boards  and  induding  the  expenses       1864. 
of  the  necessary  survey  the  damage  done  to  the  hull  was    oppbmheim 
886/1  12#*  6dL  which  is  under  SI.  per  cent,  on  the  sum         ^' 
insured  upon  the  hull    The  question  arises  as  to  the 
snm  of  562.  5s.  lOd.  expended  in  putting  out  the  fire. 
The  assured  claims  to  add  this  to  the  886/.  12«.  6d. 
which  would  make  the  damage  done  to  the  hull  more 
than  3/.  per  cent  on  the  value  of  the  hull;  to  add,  in 
hct,  the  expense  of  preventing  further  damage  to  the 
whole  subject  of  insurance  in  respect  of  which  need  of 
aid  occurred.    I  am  not  satisfied  that  he  has  a  right  to 
attribute  the  6521  5s.  lOd.  as  an  expense  in  respect  of 
the  hull  only.    It  was  an  expense  to  stop  further  risk 
at  a  time  when  the  danger  of  damage  to  the  machinery 
^as  as  great  as  that  of  further  damage  to  the  hulL    By 
^be  expense  of  SSiL  &s.  lOdl  further  damage  to  the  ship 
^nd  all  damage  to  the  machinery  was  saved :  it  was  an 
expenditure  for  the  benefit  of  the  machinery  as  much 
«a  of  the  hull.  I  think^  therefore,  that  the  average  stater 
^^aeoperlj  appropriated    part  of  that    expense  to    the 
^axiachinery  and  part  to  the  hull.     If  the  hull  and  the 
Kiachinery  had  been  insured  in  separate  instruments  in 
different  offices  the  chaise  of  55iL  5s.  lOd.  would  neces- 
sarily have  been  apportioned  between  the  two  offices. 
^And  the  same  principle  applies  when  there  are  separate 
subjects  of  insurance  in  the  same  instrument.   The  case 
Ss  stated  with  perfect  clearness  by  the  Judges  in  the 
Court  below.    Mr.  Justice  Crompton,  especially,  goes 
iully  into  the  matter. 

Williams,  Willes  and  Keating  JJ.,  ana  Bramwell 
and  Channell  BB.,  concurred. 

Judgment  affirmed. 
VOL.  V.  2  a  b.  fie  s. 
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1864. 


Wilson  against  Nelson. 

Wednesday, 

^  A  policy  of  insurance  was  effected  npon  freight  to  "  be  yalned  at  as 

under."    The  policy  was  in  the  usual  form,  containing  the  common 

Marine  inm         memorandum,  which  was  immediately  followed  hj  the  words,  "  On  freight 

Ir^f^'    1'        warranted  free  of  capture,  seizure,  piracy,  detention,  or  the  oonsequenoes 

Valued  policy,    of  any  attempt  thereat."    In  the  margin  nearly  opposite,  but  a  little 

above  these  words.  '*  1300/."  was  written  in  figures.   Held,  that  this  was 

not  a  valued  policy. 

nrms  was  an  action  on  the  following  policy  of  insur* 
ance  dated  the  12th  August^  1862.  '^  In  the  name  of 
God^  Amen.  As  well  in  their  own  names  as  for  and  in  the 
name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  doth^  may  or  shall  appertain  in  part  or 
in  all,  did  make  assurance  and  cause  themselves  and  them 
and  every  of  them  to  be  insured,  lost  or  not  lost^  at  and 
from  Quebec  to  Antwerp^  warranted^to  sail  on  or  before  &c» 
upon  any  kind  of  goods  and  merchandises,  and  also 
upon  the  body,  tackle  &c.  of  and  in  the  good  ship  or 
vessel  called  The  Genova,  whereof  is  master  &;c.  The 
said  ship  &c.,  goods  and  merchandises  &c.,  for  so  much 
as  concern  the  assured  by  agreement  between  the  assured 
and  the  assurers  in  this  policy,  are  and  shall  be  valued 
at  as  under.''  The  policy  then  proceeded  in  the  usual 
form,  with  the  common  memorandum ;  which  was  im- 
mediately followed  by  these  words :  "  On  freight  war- 
ranted free  of  capture,  seizure,  piracy,  detention,  or  the 
consequences  of  any  attempt  thereat''.  In  the  marf^n, 
nearly  opposite  but  a  little  above  these  words,  *'  1800/." 
was  written  in  figures. 

There  were  several   pleas,  but  nothing  turned  on 
them. 
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The  cause  was  tried  before  Shee  J.,  at  the  London  1864. 
Sittings  after  Hilary  Term,  1864,  when  a  verdict  was  wilsok 
returned  for  the  plaintiff.  Nbmoh. 

Edward  James,  in  Easter  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  learned  Judge 
misdirected  the  jury,  by  telling  them  that  the  policy  was 
not  a  valued  one,  and  consequently  that  the  plaintiff 
was  not  precluded  from  recovering  more  than  1300/. 

JBovUl  and  fFathin  Williams  appeared  to  shew  cause, 
but  the  Court  called  on 

Edvxxrd  James  and  Archibald,  in  support  of  the  rule. 
— [Crompton  J.  In  1  Amould  on  Insurance,  p.  857,  2nd 
ed.,  the  law  is  laid  down  thus : — "  The  difference  between 
an  open  and  valued  policy  in  point  of  form  is  solely  this : 
that  in  a  valued  policy  this  blank"  (that  is  to  say  ''  are 

and  shall  be  valued  at '')  ''is  filled  up  with  the  sum 

at  which  the  parties  agree  to  fix  the  amount  of  the  insur- 
able interest :  in  an  open  policy  it  is  left  in  blank/']  The 
Uank  here  is  filled  up  in  effect,  tnough  the  figures 
**  ISOOi''  are  put  in  the  margin.  "  To  be  valued  at  as 
under*'  are  found  in  the  usual  forms  of  policies,  and 
shew  an  intention  to  state  a  value  somewhere.  The 
language  of  the  policy  is  at  least  ambiguous.  [Crompton 
J.  That  is  against  you :  for  the  onus  lies  on  you  to 
shew  that  the  policy  is  a  valued  one.] 

[Two  valued  policies :  one  on  freight,  and  another  on 
goods :  were  handed  up  to  the  Court  as  precedents.] 

Cbompton  J.    The  two  policies  handed  up  to  us, 
which  are  clearly  valued  policies,  have  confirmed  me  in 
my  opinion  that  the  policy  before  us  is  not  a  valued 
2  A  2 
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1864.  one.  With  respect  to  the  ezprenkm  in  the  policj,  to 
WiiMw  "  ^  rtlued  at  as  under/'  the  words  "  as  nndcr**  are 
KxLMv  inserted  merely  for  convenience  in  the  writing.  The 
object  of  a  valued  policy  is  to  have  the  substantial 
matter  of  insurance  declared,  whereas  the  18002.  men- 
tioned in  this  policy  is  merely  to  regulate  howmuch  each 
underwriter  is  to  contribute.  It  is  true  the  18001.  is  not 
put  on  same  lina  But  suppose  it  were,  then  oomea  this 
word  "  On/'  with  a  capital  initial  letter.  That  must  mean 
''1800/.  on  freight  warranted  free  of  capture,  &c." 
This  part  of  the  policy  indicates  two  things:  first,  that 
1800/.  is  the  sum  to  be  insured ;  secondly,  that  it  is  no- 
where stated  in  the  stringent  and  written  part  of  the 
policy  what  the  value  of  that  freight  is.  The  valued 
policies  produced  shew  clearly  what  the  practice  is,  and  I 
should  read  this  document  as  a  lawyer,  1800iL  on  freight 
warranted  so  and  so,  but  not  saying  what  amount  it 
shall  be.  Parties  who  wish  to  make  a  poliqr  a  valued 
one  must  express  that  on  its  &ce. 

Blackburn  J.  I  also  am  of  opinion  that  this  is  not 
a  valued  policy.  The  insurers  bind  themselves  that 
they  will,  each  according  to  his  subscription,  make 
good  the  loss.  When  an  underwriter  has  underwritten 
a  policy  for  lOOL  it  is  necessary  to  know  what  proporticm 
that  bears  to  the  sum  insured;  and  when  there  are 
many  underwriters  it  is  an  essential  part  of  the  contract 
to  see  what  sum  is  insured  in  order  to  see  what  pro- 
portion each  is  to  bear.  The  next  question  is  what  is 
the  actual  property  at  stake  (for  insurance  is  a  contract 
of  indemnity),  and  that  in  an  ordinary  policy,  if  nothing 
appears  to  the  contrary,  depends  on  the  real  value  of 
the  stake.    But  it  is  open  to  the  parties  to  dispense  with 


1 


XXVn.  VICTORIA.  857 

ihis ;  and,  if  they  itate  on  the  face  of  the  policy  that  1864. 
aa  between  them  it  shall  be  taken  at  such  a  value,  Wiuoii 
it  becomes  all  one  as  if  it  were  of  that  value,  and  ^^^^ 
then  the  policy  is  called  a  valued  policy.  I  have  seen 
a  great  number  of  them,  and  I  venture  to  say  that 
such  18  the  practice.  The  question  then  in  all  cases 
ia,  have  the  parties  fixed  the  value  ?  In  the  present  case 
the  ordinary  printed  form  is  adopted.  "  The  said  ship, 
ftc^  merchandises,  &c,  for  so  much  as  concerns  the 
assured  by  agreement  between  the  assured  and  the 
■flsoren  in  this  policy,  are  and  shall  be  valued  at  as 
under/'  Then  there  is  a  break  off:  and  if  that  is 
enough  to  render  a  policy  a  valued  one  there  never 
oonld  be  an  open  policy  at  all,  for  there  are  similar 
words  in  every  Lombard  Street  policy.  But  this  refers 
ns  to  what  is  farther  down:  ''On  freight  warranted 
free  of  capture,  seizure,  piracy,  detention,  or  the  conse- 
quences of  any  attempt  thereat.'^  Then  in  the  margin, 
and  in  a  manner  a  little  ambiguous,  are  written  the 
figures  1800L  Now,  taking  the  grammatical  sense  of 
the  words,  and  construing  this  like  an  ordinary  instru- 
ment, and  independent  of  mercantile  practice,  it  means 
ISOO/.  on  freight,  not  freight  valued  at  1300/.  We  have 
no  mercantile  evidence  before  us,  but  I  entertain  no 
doubt  that  brokers  would  so  understand  this.  My  judg- 
ment, however,  does  not  proceed  on  that,  but  on  the 
grammatical  construction  of  the  policy. 

Mbllob  J.  When  I  first  looked  at  this  policy  I  was 
inclined  to  think  it  might  be  a  valued  policy.  But  the 
reasons  given  by  my  brothers  Crampton  and  Blackburn 
aie  decisive  that  it  is  not.  If  it  was  intended  to  make 
it  one  (which  I  greatly  doubt)  the  parties  have  not 
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1864.  expressed  their  intention.  The  burden  of  shewing  that 
WiLBOH  this  is  a  valued  policy  rests  on  the  defendant,  apd  he 
NiLBON.      1^^  fidled  to  satisfy  me  of  it 

Shee  J.  I  did  entertain  considerable  doubt  whether 
this  was  not  a  valued  policy.  But  after  what  has  fidlen 
from  the  Court,  and  especially  from  my  brother  Blaekbumt 
I  am  satisfied  that  it  is  not  In  drawing  up  policies 
from  these  printed  forms,  it  is  usual  to  leave  a  good  deal 
in  which  is  not  intended  to  be  part  of  the  insurance 
at  all.  It  is  usual  also  to  control  the  meaning  of  the 
printed  words  by  putting  in  others.  And  the  words  ^'as 
under''  here  mean  no  more  than  that,  notwithstanding 
the  printed  form  of  words,  the  amount  insured  shaU  be 
1300/.  In  Marshall  on  Insurance,  p.  229—230, 4th  ed., 
we  find,  '^  There  may  be  many  cases,  however,  where  an 
assured  may  have  an  interest  in  the  thing  insured,  but 
the  amount  of  which  it  may  be  difficult  or  impossible 
for  him  to  ascertain,  at  the  time  when  it  is  necessary  to 
insure.  As  where  returns  are  expected  from  abroad, 
of  which  the  exact  value,  and  even  the  nature,  are 
uncertain ;  so,  in  the  case  of  a  prize,  where  the  real 
value  of  it  can  only  be  ascertained  when  it  is  brought 
into  port  and  sold ;  and  in  every  instance,  where  the 
owners  have  been  prevented  from  receiving  regular  or 
satisfactory  advices,  from  which  the  true  amount  of 
their  interest  might  be  ascertained*  In  these  and 
similar  cases,  the  assured  must  put  a  value  upon  the 
things  insured  in  the  best  manner  he  can,  according  to 
his  means  of  judging  of  it ;  and  it  seems  proper^  and 
is  become  customary,  in  such  cases,  to  insert  a  clause 
of  valuation  in  the  policy,  which  specifies  a  given  sum^ 
as  the  value  of  the  interest  of  the  insured.     Thus : — 
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'  In  case  of  loss^  the  said  ship  is  valued  at  2000/.,  and 
the  said  goods  at  5000//~Or  it  estimates  the  value  as 
equal  to  the  sums  subscribed.  Tlius : — ^  The  said  ship, 
goods,  &c.  valued  at  the  sum  insured/  It  is  not 
uncommon,  in  such  cases,  to  leave  the  value  to  be 
ascertained  after  the  policy  is  effected,  which  then 
states  the  insurance  to  be  on  the  subject-matter,  'as 
may  be  hereafter  declared  and  valued.' ''  This,  although 
written  many  years  ago,  is  little  more  than  a  repetition 
of  what  has  now  fallen  from  my  brother  Blackburn. 


18C4. 


Wilson 

V. 

Nelboh. 


Archibald  applied  for  leave  to  appeal,  but  the  Court 
refused. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 


Ward  against  Day  and  Another. 

Bj  deed  made  the  4th  September^  1843,  B.  granted  to  A,  licence  to 
get  all  the  copjperas  stone  which  might  be  foimd  m  a  certain  part  of  the 
manor  of  M.  for  twenty-one  years,  at  the  yearly  rent  of  25/.,  payable 
half  yearly  on  the  24th  June  and  25th  December^  with  a  proTiso  that  if 
any  part  of  ^e  rent  should  be  in  arrear  for  twenty-one  days,  it  should 
be  lawful  for  B.,  his  heirs  and  assigns,  by  notice  in  writing  delivered  to 
^.,  his  executors,  administrators  or  assigns,  to  determine  the  srant.  On 
the  31  St  January,  1856,  J,  H.,  who  had  become  assignee  of  tne  licence, 
■arigned  the  licence  to  the  defendants  by  way  of  mortgage,  and  on  the 
fith  August,  1857,  it  was  absolutely  assigned  to  the  defendants  by  ar- 
rangement under  The  Bankrupt  Law  Consolidation  Act,  12  &  13  vict, 
e.  lue.,  who  b^  oral  agreement  eranted  to  J,  H.  the  ei\joyment  of  all  the 
rights  under  it  on  his  paying  the  rent  thereby  reseryecL  On  the  27th 
March,  1858,  the  plaintiff;  who  had  purchased  the  manor  in  August, 
1854,  distrained  goods  of  J,  H.  and  K  H,  his  son,  lying  on  the  part  of 
the  manor  mentioned  in  the  licence,  for  arrears  of  rent  due  at  Christmas, 
1857.  J*  B.  and  E.  H.  thereupon  brou^^ht  actions  against  the  plaintiff 
finr  the  illegal  distress,  in  which  he  sufSred  judgment  by  default ;  and 
in  1856,  negotiations  for  a  settlement  of  the  actions  and  for  granting 
a  new  Hcence  U>  E.  H,  for  a  further  term  of  twenty-one  years,  com 
mendng  on  the  24th  June,  1864,  the  day  on  which  the  grant  of  the  4th 
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1864.  SepUmber,  1643,  would  ezrore,  were  carried  on  between  the  attomm 
of  /.  H,  and  of  the  plaintiff,  and  it  was  yerlMllT  arranged  between  tbe 
'  plaintiff's  attorney  and  the  attorney  for  J,  H.  and  E,  H,  that  the  i^tiana 
should  be  settled  on  certain  terms,  one  of  which  was,  that  such  a  Heenae 
should  be  granted  to  E.  H.  These  terms  the  plaintiff  refused  to  carry 
out.  On  the  3rd  Jtdy,  1858,  the  plaintiff  gave  a  written  notice  to  the 
defendants  and  J,  if.,  pursuant  to  the  proviso,  to  determine  the  Hcenoe. 
On  the  11th  January,  1859,  the  defendants  tendered  to  the  plaintiff  5(NL 
Ibr  two  years  rent  due  at  Ckriatmas,  1858,  which  the  pkuntiff  refused  to 
accept  In  trespass  for  breaking  and  entering  the  plaintiff's  dose  and 
taking  away  copperas  stone,  the  Court  haying  power  on  a  special  ease 
to  draw  inferences  of  fact : 

1.  Held,  affirming  the  judgment  of  the  Court  below,  that  the  plaintifl^ 
after  the  cause  of  forfeiture  had  oocuned,  sufficiently  expressed  and 
eommunicated  to  the  defendants  his  determination  to  treat  the  Heenee 
as  existing,  and  was  bound  by  that  election,  and  therefore  the  snbeaqncnt 
notice  was  inoperatiye. 

2.  Qu^re,  whether,  the  distress  beinff  within  six  montha  after  the 
cause  of  forfeiture,  the  period  within  whidi,  by  stat.  8  Ann,  c.  14w  at.  6v  7, 
a  lessor  may  distrain  aAer  the  determination  of  a  lease^  would  by  itsdf 
amount  to  an  election  to  treat  the  licence  as  existing? 

^HE  plaintiff  having  brought  error  on  the  judgment 
in  this  case,  reported  voL  4,  p.  337,  it  was.  now 
heard  before  Erle  C.  J.,  Williams,  Willes  and 
Keating  JJ.,  and  Bkamwell,  Channell  and  Pioott 
BB. ;  Pollock  C.  B.  being  present  during  part  of  the 
time. 

Lush  (J.  A,  Russell  with  him),  for  the  phdntiff. — 
The  plaintiff  had  a  right  to  put  an  end  to  the  grant  by 
his  predecessor  to  the  predecessor  of  the  defendant. 
And  he  has  not  waived  this  right  by  making  an  illq;al 
distress,  supposing  the  distress  were  illegal,  for  a  party 
cannot  be  estopped  by  an  unlawful  act.  l^fFilHams  J. 
It  is  equally  an  affirmance  of  the  tenancy.]  Affirmance 
of  a  tenancy  can  only  be  by  some  act  of  the  landlord 
indicating  to  the  other  party  that  he  treats  him  aa  his 
tenant.  A  distress  under  a  demise  when  no  rent  was 
due  is  different,  for  there  the  relation  of  landlord  and 
tenant  exists  already.  Here  the  distress  was  made 
under  a  mistaken  notion  of  the  existence  of  that  relation. 
Neither  does  the  negotiation  for  a  new  grant  make  any 
difference. 
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Joseph  Brawn  {Bawtn  with  him),  contra* —-The  Court '  1864. 
iB  called  on  to  determine  a  question  of  fiewjt,  rather  than  ward 
a  qnestion  of  law,  namely,  whether  the  forfeiture  in  d^,^ 
this  case  was  waived.  [He  cited  Greenes  Case  (a\ 
and  WUles  J.  referred  to  Dendy  v.  NichoU  (ft).] 
Neither  could  the  landlord  have  supposed  that  he  was 
distraining  under  stat.  8  Ann.  c.  14  ss.  6.  7.,  because 
by  the  terms  of  the  grant  it  could  only  be  determined 
by  notice  in  writing;  the  landlord  must  therefore  have 
meant  to  dirtrain  as  at  common  law  on  a  continuing 
tenancy.  But  his  mistake  was  in  imagining  that  he 
could  distrain  on  the  grant  of  an  incorporeal  heredita- 
ment in  the  form  of  a  license.  [Erk  C.  J.  referred  to 
Grqfi  y.  Lumley  (c).]  The  whole  case  must  be  taken 
together,  and  consequently  the  subsequent  negodation 
cannot  be  disconnected  firom  the  rest  of  it 

Lush,  in  reply. — In  Greenes  Case  (a),  the  tenant 
did  not  repudiate  the  act ;  and  in  Dendy  v.  NichoU  (6) 
the  action  was  for  rent  accrued  due  after  an  alleged 
forfeiture  of  which  the  plaintiff  was  aware.  In  Croft 
T.  Lumky{c)  the  lessor  insisted  on  certain  money  being 
taken  as  rent,  but  the  Court  thought  that  the  party 
who  pays  the  money  may  pay  it  on  what  footing  he 
pleases. 

Eklb  C.  J.  This  case  raises  the  question  whether 
there  was  evidence  from  which  a  jury  ought  to  have 
oome  to  the  conclusion  that  the  forfeiture  of  a  grant 
of  licence  had  been  waived.    2).  Banks,  being  seised  in 

(«)  Cro.Ei.3.  {b)4C,B.  M5.376. 

(0  6  £  #  B.  648,  affimed  in  Exch.  Ch.  Jd.  682;  and  in  the  Hooia  of 
Lofdi^  6  A  ^  C.  672. 
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1864.  fee  of  a  manor^  had  granted  to  D.  Austin  '^  leave  and 
Ward  licence  to  search  for,  pick  and  get,  and  carry  away,  all 
Day.  ^^  ^^y  ^^  ^^^  copperas  stone  or  pyrites  which  might  be 
found  on  the  shore  of  the  said  manor  between  high  and 
low  water  mark,*'  for  a  term  of  years,  at  a  yearly  rent, 
payable  half-yearly,  with  a  proviso  for  determining  the 
grant,  by  notice  in  writing,  if  the  rent  should  be  in  arrear 
for  twenty-one  days.  D.  Austin  assigned  the  right  to 
J.  Hall,  who  paid  rent  for  it  to  the  executors  of  Z>.  Banks, 
who  conveyed  the  manor  to  the  plaintiff.  J.  Hall 
assigned  the  grant  to  the  defendants,  who  afterwards 
made  a  re-grant  of  it  to  him,  by  which  he  claims  poasesr 
sion*  But  the  rent  was  in  arrear  for  twenty-one  days, 
and  the  question  is,  has  the  grantor  waived  his  right  to 
the  forfeiture  which  occurred  at  the  end  of  that  time? 
The  Court  below  said  *'Yes,'*  because  he  had  made  a 
distress  for  that  rent,  and  consequently  done  an  act  which 
in  one  sense  might  be  said  to  be  a  recognition  of  a  con- 
tinuing tenancy.  I  doubt  if,  under  stat.  8  Ann.  c.  14^ 
ss.  6.  7.,  that  argument  could  be  relied  on,  and  therefore, 
for  the  present,  will  assume  so  far  in  favour  of  Mr*  Lush. 
But  the  distress  so  made  led  to  an  action  for  the  illegality 
of  it,  and  damages  were  assessed  to  a  large  amount 
A  negotiation  then  took  place  in  which  the  landlord  was 
one  party,  the  tenant  another,  and  E,  Hall,  son  of  J. 
Hall,  was  another,  and  that  negotiation  resulted  in  an 
agreement  that  when  the  term  of  the  grant  should 
expire  a  fresh  term  should  be  granted  to  the  son,  — an 
agreement  not  binding  because  there  was  no  writing. 
The  money  stipulated  for  being  about  to  be  paid,  the 
plaintiff  saw  reason  to  withdraw  from  the  engagement. 
When  a  landlord  elects  not  to  take  advantage  of  a  for- 
feiture,  and  declares  to  the  party  against  whom  he  oould 
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enfinroe  it  that  he  will  not  do  so,  he  is  bound  by  that  1864. 
election.  The  continnanoe  of  the  tenancy  being  afiSrmed  ward 
by  him  he  thereby  waives  the  forfeiture.  In  proof  of  _.^- 
this  I  will  take  the  language  of  Green's  Case  {a\  ''It 
was  clearly  resolved  that  the  bare  receipt  of  the  rent 
after  the  day  was  no  bar,  for  it  was  a  duty  due  to  him ; 
but  a  distress  for  the  rent,  or  a  receipt  of  the  rent  due 
at  another  day,  was  a  bar,  for  those  acts  do  afiSrm  the 
lessee  to  have  lawful  possession.  So,  if  he  maketh  him  an 
acquittance  with  a  recital  that  he  is  his  tenant ;  and  in  this 
case  by  calling  him  his  fermor,  this  is  a  full  declaration 
of  his  meaning  to  continue  him  his  tenant ;''  and  that  case 
was  accordingly  recognised  in  Doe  d.  Nash  v.  Bird  (6). 
In  the  note  also  to  1  Smithes  Leading  Cases,  p.  30, 
4th  ed.,  it  is  said,  **  Other  acts  of  the  lessor,  besides 
acceptance  of  rent,  have  been  held  to  waive  a  forfeiture, 
when  they  shew  an  intention  on  his  part  that  the  lease 
should  continue." 

We  think,  therefore,  here  was  a  full  declaration  that 
the  lease  should  continue,  a  grant  having  been  made  for 
the  further  term  of  twenty-one  years  from  the  day  when 
the  original  grant  was  to  expire ;  and  as  the  jury  say  that 
the  plaintiff  meant  to  waive  the  forfeiture,  having  once 
done  so  he  cannot  be  allowed  to  retract. 

Williams  J.  I  agree  with  the  Lord  Chief  Justice, 
and  wish  to  add  that  I  do  not  think  it  a  mere  question 
for  the  jury  whether  the  landlord  had  an  intention  of 
waiving  the  forfeiture  by  lying  by  and  seeing  the  tenant 
carrying  on  a  prohibited  trade  on  the  premises.  To  hold 
so  would  be  contrary  to  Doe  d.  Sheppard  v.  Alien  (c).    The 

(a)  Cro.  EL  3.  {h)  IM.^W,  402.  406. 

(c)  3  Taunt,  78. 
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true  question  in  such  cases  is  whether  the  landlord 
affirmed  the  continuance  of  the  tenancy  in  that  way,  in 
such  a  manner  that  he  must  necessarily  have  intended 
it  to  become  known  to  the  tenant,  and  may  be  well 
understood  to  have  acted  under  the  belief  that  the 
tenancy  was  to  be  continued. 

I  had  some  doubt  during  the  argument  whether  there 
was  evidence  for  the  jury  of  that,  but  now,  for  the  reasons 
given  by  Lord  Chief  Justice  Erle^  I  think  we  ought 
not  to  interfere  with  the  decision  of  the  Court  below. 


The  rest  of  the  Court  concurring. 


Judgment  affirmed. 


[Monday, 
ifovember 
2RtlL] 
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Baron  and 
feme. 
Competency 
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b4.4ue.83. 
S.S. 
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Reeve,  appellant,  Wood,  respondent. 


Upon  an  informatioxi,  under  stat.  5  G.  4.  c.  83.  s.  3.,  affainflt  a  i 
able  to  maintain  his  wife  and  children,  for  neglecting  and  refhsing  to  do 
BO,  whereby  she  and  they  became  chargeable  to  a  Union,  tha  wife  of  the 
accused  is  not  a  competent  witness  agunst  him. 

/^  ASE  stated  at  the  instance  of  the  informant,  pur- 
suant to  Stat  20  &  21  Vtct  c.  48. 
At  a  Petty  Sessions  holden  for  the  city  of  Worenier, 
the  18th  July,  1864,  before  two  justices  of  the  peace, 
Charks  Wood  appeared,  charged  by  an  information 
laid  by  Thomas  Sutton  Reeve,  by  direction  and  in 
pursuance  of  an  order  of  the  Board  of  Ghiardians  ol 
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the  fFareesier  Poor  Law  Union,  for  that  he^  the  said  1864. 
Ckarki  Wood,  at  the  parish  of  St  Helen,  in  the  city  bsbtb 
of  WoreeMier,  on  the  23rd  June  last  past^  being  then  wood. 
and  there  a  person  able  wholly  or  in  part  by  work 
or  other  means  so  to  do,  did  wilfully  n^lect  and 
refuse  to  maintain  his  lawful  wife  Mary  Ann  Wood 
and  their  three  children,  by  reason  of  which  neglect  and 
refusal  she  and  they  did  become  chargeable  to  the 
common  fund  of  the  Worcester  Poor  Law  Union,  and 
had  continued  and  were  then  so  chargeable,  contrary 
to  the  statute  in  such  case  made  and  provided*  In 
order  to  prove  the  offence  with  which  the  defendant 
was  charged,  his  wife  was  tendered  as  a  witness.  The 
defendant  thereupon  objected  that  the  evidence  of  his 
wife  was  not  admissible  against  him,  on  the  ground 
that  the  offence  with  which  he  was  charged  was  of  a 
criminal  nature.  It  was  ai^ed,  on  the  part  of  the 
informant,  that  although  the  defendant  was  charged 
under  The  Vagrant  Act,  6  6r.  4  c.  88. «.  8.,  with  a 
criminal  offence,  punishable  by  imprisonment,  still  the 
case  should  be  treated  as  a  personal  wrong  to  the  wife; 
and  suggested  the  almost  certain  impossibility  of  proving 
in  detail  all  the  hxXA  necessary  to  constitute  the  offence, 
without  such  evidence.  The  observations  of  Crompton  J. 
in  Sweeney,  appellant,  Spooner,  respondent,  3  B,  ^  S. 
829,  882,  were  referred  to. 

The  justices  were  of  opinion  that  the  offence  con- 
sisted in  creating  a  chargeability  to  the  Union,  and  not 
in  a  wrong  done  to  the  wife^  and  therefore  that  her  evi- 
dence could  not  be  received.  They  therefore  dismissed 
the  charge,  reserving  the  question  whether  they  were 
right  in  so  doing. 


366  [MICHAELMAS  VACATION. 

1864.  Henry  Matthews,  for  the  appellant— The  proceeding, 

Aeeyb  it  is  tme,  is  a  criminal  one,  and  therefore  the  wife  is 
Wood  ^oi  rendered  competent  to  give  evidence  against  her 
husband  by  stat  14  &  15  Vict.  c.  99.  But  the  case, 
although  not  one  where  a  forcible  personal  injuiy 
has  been  inflicted  on  the  wife,  is  still  within  the  rule 
of  law  whereby  a  wife  is,  in  cases  of  injuries  inflicted 
on  her  by  her  husband,  a  competent  witness.  [Afacft- 
bum  J.  Must  not  the  injury  be  a  personal  one?]  It 
must  be  directly  or  indirectly  a  wrong  to  her  person- 
ally, but  it  need  not  necessarily  be  accompanied  by  force 
or  violence.  Thus  in  Rex  v.  Wakefield  (a),  where  several 
persons  were  indicted  for  misdemeanour  in  conspiring 
to  carry  away  a  young  lady  under  the  age  of  sixteen 
from  the  custody  appointed  by  her  father,  and  to  cause 
her  to  marry  one  of  the  defendants,  and  also  for  con- 
spiring to  take  her  away  for  the  same  purpose  by  farce, 
it  was  held  by  Hullock  B.  that,  assuming  her  to  be  the 
lawful  wife  of  one  of  the  defendants,  she  was  a  competent 
witness  for  the  prosecution,  although  there  was  no  evi- 
dence to  sustain  that  count  of  the  indictment  which 
charged  force.  Again^  in  Beg.  v.  Yore  (&),  a  married 
woman  was  admitted  as  a  witness  against  her  husband 
to  prove  her  own  abduction.  [He  also  cited  Bex  v. 
Pierson  (c).]  [Blackburn  J.  Abduction  is  a  personal 
wrong  to  a  woman,  even  though  at  the  time  she  be  con- 
senting. Crompton  J.  Surely  the  offience  charged  in 
the  present  case,  being  an  offence  under  The  Vagrant 
Act,  5  Cr.  4  c.  83.  «•  3.,  is  rather  against  the  parish  to 


(a)  2  Lew.  C.  C.  1.  279.  {b)  IJM  #  S^finu,  563. 

(c)  Andr.  310. 
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which  the  wife  has  become  chargeable  than  against  the  1864. 
woman  herself.]  A  refusal  to  maintain  the  wife  is  also  Reeve 
a  personal  wrong  to  her.  The  practice  has  been  to  admit  Wood. 
such  evidence  as  this.  In  1  PhilKpps  on  Evidence  (10th 
ed.),  p.  82^  it  is  said,  that  '*  in  proceedings  before  justices 
under  The  Vagrant  Act,  against  a  husband  for  neglecting 
to  support,  or  deserting  his  wife  and  family,  it  is  believed 
to  be  the  universal  practice,  as  also  at  Sessions  in  the 
case  of  an  appeal,  to  admit  the  wife  as  a  witness.  This 
practice  is  presumed  to  have  arisen  from  the  necessity 
of  the  case,  for  although  instances  frequently  may  and 
must  arise  where  all  the  facts  necessary  to  insure  a  con- 
viction might  be  proved  by  other  witnesses^  yet  it  must 
often  happen  that  some  of  the  circumstances,  such  as 
the  husband's  ability  to  support  his  family,  or  the  act  of 
desertion,  could  be  proved  only  by  the  wife.'*  [Cromp^ 
ton  J.  But,  at  p.  83,  the  same  author  says,  '*  The  excep- 
tion as  to  the  admissibility  of  the  wife  is  confined  to 
cases  of  personal  injuries  e£fected  by  violence  or  coercion. 
Therefore  upon  an  indictment  for  a  conspiracy  in  pro- 
curing a  young  female,  who  was  a  ward  in  Chancery,  to 
marry,  she  is  not  admissible  either  for  or  against  her 
husband  \"  and  he  cites  as  authorities  for  this  statement 
Bex  V.  Locker  (a).  Rex  v.  Serjeant  (i).  My  own  im- 
pression was  that  it  was  not  the  practice  to  examine  the 
wife  in  these  vagrancy  cases.  Mellor  J.  stated  that,  when 
acting  as  counsel  at  Sessions,  he  had  been  in  the  habit 
in  similar  cases  of  examining  the  wife,  without  any 
objection  being  raised.  Westy  amicus  curise,  informed 
the  Court  that  the  practice  at  the  West  Biding  Sessions, 

(tf)  6  Esp.  107.  (A)  /?y.  #  Moo.  362. 
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1864.  where  sucli  cases  are  of  firequent  occurrence^  is  to  reject 
reeyb  *^®  wife's  eyidence.  Blackburn  J.  The  principle  of  the 
Wood.  decisions  on  this  subject  seems  to  have  been,  that  the 
injury  must  be  one  which  is,  or  is  likely  to  be,  within 
the  exclusive  knowledge  of  the  wife.]  Here  she  would 
most  probably  be  an  exclusive  witness  to  the  fact  that 
her  husband  had  refused  to  support  her;  and  conse- 
quently would  be  a  witness  admissible  on  the  ground  of 
necessity. 

No  counsel  appeared  for  the  respondent 

Cromfton  J.  I  think  that  the  magistrates  were  right 
in  this  case.  In  early  times  an  exception  was  made  to 
the  general  rule  that  a  wife  is  not  an  admissible  witness 
against  her  husband,  namely,  in  the  case  of  personal 
wrongs  inflicted  by  him  upon  her.  That  arose  partly 
from  the  mischief  which  would  have  followed  firom  her 
exclusion,  partly  from  necessity,  and  partly  from  the 
consideration  that  she  was  in  reality  the  prosecuting 
party.  This  case  is  not,  it  seems  to  me,  within 
the  exception.  The  instance  of  abduction,  whidi  has 
been  referred  to,  is  distinguishable,  for  there  there 
may  well  be  considered  to  be  what  is  equivalent  to 
an  actual  personal  injury.  Here  there  is  nothing  ol 
the  sort,  and  indeed  the  crime  is  rather  against  the 
parish  to  which  the  woman  becomes  chargeable  than 
against  herself.  Nor  does  the  case  come  within  the 
rule  of  necessity :  for  the  o£fence  may  certainly  be  made 
out  without  the  wife's  evidence.  I  was  somewhat  sur- 
prised at  the  statement  in  Phillipps  an  Evidence  {a),  as 

{a)  Page  82,  10th  ed. 
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to  the  "  nniyenal  practice"  of  admitting  this  kind  of  evi-        1864. 
denoe.     Bat  firom  what  Mr.  West  has  told  us,  my  own       -Rmmrm 
imprearion  that  it  was  not  generally  allowed  has  been       wood. 
confirmed.    On  the  whole,  therefore,  considering  that 
this  was  not  a  case  of  personal  wrong,  I  am  of  opinion 
that  the  evidence  was  rightly  rejected. 

Blackburn  J.  The  general  rule  is  that  the  wife  is 
not  admissible  as  a  witness  against  her  husband ;  but  in 
ciyil  cases, — with  which,  however,  we  have  at  present 
no  immediate  concern,— various  statutory  exceptions 
have  been  made;  and  in  criminal  matters  from  an 
early  period, — I  believe  the  case  of  Lord  Audley  {a) 
is  the  earliest  on  record, — an  exception  was  admitted 
to  the  rule ;  which  went  on  the  principle  that  where 
the  offence  chained  touched  the  person  of  the  wife, 
and  where,  therefore,  she  must  be  cognizant  of  it,  and 
might  perhaps  be  the  only  person  cognizant  of  it,  she 
was  an.admisdble  witness.  Two  cases  of  abduction 
have  been  mentioned,  but  in  them  there  must  have  been 
an  actual  carrying  off  of  the  woman,  and  therefore,  even 
although  no  personal  injury  were  inflicted,  they  may  well 
be  considered  within  the  principle  I  have  mentioned. 
However  that  may  be,  I  am  clearly  of  opinion  that  this 
cue  is  not  within  it.  It  may  be  questionable  whether 
the  law  upon  this  head  is  satisfactory,  but  that  is  matter 
for  the  Lc^lature  and  not  for  us. 

MxixoK  J.  I  also  am  of  opinion  that  the  justices  were 
right  in  not  admitting  this  evidence.  All  the  cases  on 
the  subject  are  explainable  upon  the  ground  mentioned 

(ii)  3  How,  St.  Tr,  402. 
VOL.   V.  2    B  B.    &   8. 


Reeve 

V 

Wood. 
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1864.  ^y  ™y  brother  Blackburn.  No  distinct  authority  has 
been  brought  before  us  to  shew  that  in  such  a  case  as 
the  present  the  evidence  of  the  wife  is  admissible.  If 
there  had  been  such  an  authority,  no  doubt  it  would 
have  been  referred  to. 

Judgment  for  the  respondent  (a). 

{a)  This  case  is  reported  by  Arthur  CharUs^  Esq. 


[Wednuday,  HaBRIS   agatnst  SWINBUBN. 

May  27iL]  ^ 

Costs,  ^  plaintiff  who  commences  an  action  under  The  Summaiy  Ptoeedare 

The  Summary  ^^  ^}^,  o^.  Exchange  Act,  1855,  18  &  19  Vict  c.  67.,  for  a  cause  within 

Procedure  on  *^®  jurisdiction  of  the  city  of  London  Small  Debts  Court,  and,  after  the 

Bills  ofEx'  defendant  has  obtained  leave  to  plead  under  sect.  2,  recovers  an  amount 

chanae  Act  ^^^  more  than  50/.,  is  deprived  of  his  costs  by  The  Ixmdon  (City)  Small 

1855,  18  ^  19  '^^^^  Extension  Act,  1852, 15  &  16  Vioi,  c.  IxxviL  s.  119. 
Vict!c.  67. 

(Ci^)  Small     nPHIS  was  an  action  on  a  bill  of  exchange  for  501, 

«t<w^c^l852,  brought  under  the  provisions  of  The  Summaiy 

J.^1^^^^*    Procedure  on  Bills  of  Exchange  Act,  1855,  18  &  19 

Vict  c.  67.     The  defendant  obtained  leave  to  appear 

and  defend  the  action  under  sect.  2,  and,  among  -other 

pleas,  paid  20/.  into  Court 

On  the  trial,  before  Mellor  J.,  at  the  Sittings  in  London^ 
the  plaintiff  recovered  damages,  which,  together  with 
the  20/.  paid  into  Court,  amounted  to  less  than  50/. 
The  learned  Judge  declined  to  certify  that  the  action 
was  fit  to  be  brought  in  the  superior  Court 

Afterwards,  the  question  whether  the  plaintiff  was 
entitled  to  costs  od  the  ground  that  the  action  ought  tec 
have  been  brought  in  the  Sheriffs  Court,  was  raised  »■ 
Chambers  and  referred  to  the  Court ;  and,  the  Cou^ 
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desiring  that  the  matter  should  be  put  on  record  in  1864. 
order  that  it  might  go  to  error  if  necessary^  the  following  il^iii 
so^estion  was  entered  on  the  roll : — "  And  now,  on  the  s^^burh 
8th  day  of  May^  a.d.  1863^  the  defendant  suggests,  and 
gives  the  Court  here  to  understand  and  be  informed, 
that  the  defendant  dwelt  and  carried  on  business  within 
the  city  of  London,  or  the  liberties  thereof,  at  the  time 
of  this  action  brought,  and  that  the  plaintiff  did  not 
at  the  time  this  action  was  brought  dwell  more  than 
twenty  miles  from  the  defendant,  and  that  neither  the 
plaintiff  nor  the  defendant  then  was  or  is  an  officer  of 
the  Court  holden  under  the  provisions  of  The  London 
(City)  Small  Debts  Extension  Act,  1852,  and  that  this 
action  was  commenced  for  a  cause  for  which  a  plaint 
might  have  been  entered  in  the  Court  holden  under  the 
provisions  of  the  last  named  Act/' 

Flea.  That  this  action  was  commenced  about  the  24th 

day  of  October,  a.d.  1855,  on  a  bill  of  exchange,  by  a 

writ  of  summons  issued  under  the  provisions  of  The 

Summary  Procedure  on  Bills  of  Exchange  Act,  1855, 

in  the  form  contained  in  Schedule  A.  to  that  Act  annexed, 

and  indorsed  as  therein  mentioned,  and  not  otherwise, 

uid  for  no  other  cause  of  action  whatsoever ;  and  that 

Her  Majesty  has  not  by  any  order  in  council  directed 

^hat  all  or  any  part  of  the  provisions  of  that  Act  shoiild 

^Pply  to  the  said  Court  holden  under  the  provisions  of 

^e  Act  in  the  suggestion  mentioned. 

Demurrer,  and  joinder. 

£eane,  for  the  defendant. —  The  plaintiff^s  adoption 
^^*"  the  process  given  by  The  Summary  Procedure  on 
^ilU  of  Exchange  Act,  1855,  18  &  19  Vict  c.  67.,  does 

2  B  2 
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1864.  not  relieve  him  from  the  operation  of  The  Landcn  (City) 
HARRia  Small  Debts  Extension  Act,  1852, 15  &  16  Vict.  c.  luvii. 
SwiKBUEH.  '•  ^^^'*  ^^^  depriving  plaintiffs  of  costs  who  sue  in  a 
superior  Court  Sect  1  of  stat  18  &  19  VicL  c.  67., 
which  entitles  the  plaintiff  to  sign  judgment  for  costs, 
relates  solely  to  judgments  by  defiEiult ;  and  Healof  t. 
Johns  (a)  was  decided  upon  that  section.  Sect  2,  by 
which  a  defendant  may  obtain  leave  to  appear  and 
defend  the  action,  says  nothing  about  costs;  and  this 
is  a  case  under  that  section.  In  actions  founded  on 
contract,  stat.  15  &  16  Vict  c.  Ixxvii.  deprives  the 
plaintiff  of  costs  in  two  events;  first,  by  sect.  119, 
in  actions  for  any  cause  other  than  those  specified  in 
sect.  118,  where  a  verdict  is  found  for  a  sum  not  more 
than  60/.,  unless  the  Judge  who  tries  the  cause  certifies, 
and  secondly,  by  sect.  120,  in  any  action,  not  being  for 
breach  of  promise  of  marriage,  where  the  plaintiff  recovers 
a  sum  less  than  20/.,  unless  the  Judge  certifies,  and  except 
in  the  case  of  a  judgment  by  default. 

Further,  by  The  County  Courts  Amendment  Act, 
19  &  20  Vict  c.  108.  «.  4.,  the  provisions  of  the  County 
Courts  Acts  are  to  apply  to  any  debt  not  exceeding  20il, 
although  secured  u{y)n  a  bill  of  exchange  or  promissory 
note,  and  notwithstanding  stat  18  &  19  Vict  c.  67. ; 
therefore,  so  far  as  regards  actions  and  judgments  on 
such  bills  and  notes,  the  two  statutes  are  in  conflict,  and 
the  later  repeals  the  earlier.  [He  also  referred  to  <m*^ 
30  of  stat  19  &  20  Vict  c.  108.] 

Joseph  Brown  {Oppenheim  with  him),  for  the  plaintiff. 
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Stat.  18  &  19  VicL  c.  67.  $.  1.,  which  gives  to  holders  I864i. 
of  bills  and  promissory  notes  a  summary  mode  of  pro-  Harsii 
oeeding  and  obtaining  judgment  in  the  superior  Courts,  Swiiiburv. 
rqpeals,  as  fSeur  as  regards  proceedings  under  it,  those 
sections  of  The  London  (City)  Small  Debts  Exten- 
sion  Act  which  say  that  a  plaintiff  may  not  sue  in  a 
superior  Court  except  imder  the  penalty  of  losing  his 
costs.  It  is  not  likely  that  the  Legislature  would  give 
costs  when  judgment  is  allowed  to  go  by  default,  and 
would  withhold  them  when  an  unfounded  defence  was 
pleaded.  Costs  would  be  increased  by  compelling 
holders  of  bills  and  promissory  notes  to  sue  in  Small 
Debts  Courts,  where  the  defendant  may  plead  without 
leave.  ICockbum  C.  J.  When  a  Judge,  under  sect  2 
of  stat  18  &  19  VicL  c.  67.,  gives  leave  to  a  defendant 
to  appear  and  defend  the  action,  he  might  impose  the 
terms  that  no  suggestion  as  to  costs  should  be  entered : 
that  would  enable  both  statutes  to  be  worked  together.] 
The  Legislature  had  in  contemplation  that  stat.  18  &  19 
VieL  c.  67.  would  be  extended  to  other  Courts,  for  sect  9 
empowers  Her  Majesty,  by  order  in  council,  to  direct 
that  the  Act  shall  apply  to  any  Court  of  record. 

Eeane  was  not  called  upon  to  reply. 

CocKBUBN  C.  J.     Our  judgment  must  be  in  favour 

of  the  suggestion  to  deprive  the  plaintiff  of  his  costs, 

Mid  the  demurrer  to  the  plea  must  therefore  prevail.     It 

ia  clear  that,  independently  of  The  Summary  Procedure 

^  Bills  of  Exchange  Act,  1855,  the  plaintiff  who  has 

'^'^^'Ught  this  action  in  a  superior  Court,  the  cause  of 

^^  feeing  within  the  jurisdiction  of  the  Sheriffs  Court, 

^^Uld  not  be  entitled  to  costs ;  and  the  question  is,  whe- 


V. 
SWINBUBK. 
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1864.  ther  there  is  anything  in  stat.  18  &  19  VicL  c.  67.  to  alter 
Hahris  *^®  ®^^  ^^  things  which  existed  at  the  time  it  passed. 
I  am  of  opinion  that  there  is  not.  If  the  plaintiff 
contemplates  that  there  is  no  defence  to  his  action,  he 
may  take  advantage  of  the  summary  mode  of  procedure 
which  sect.  1  of  the  statute  points  out;  but,  when  there 
is  a  presentable  ground  of  defence,  the  statute  does  not 
depriye  the  defendant  of  the  right  of  submitting  it  to 
the  consideration  of  the  jury.  Under  sect.  2,  when 
there  is  reasonable  ground,  a  Judge  will  give  leave  to 
defend  the  action;  and  then  the  Legislature  intended 
that  the  ordinary  rule  as  to  costs  should  prevaiL  The 
plaintiff  must  exercise  his  discretion  whether  he  will 
adopt  the  mode  of  proceeding  given  in  stat.  18  &  19 
Vict  c.  67.  8.  1.,  at  the  risk  of  losing  his  costs,  by 
reason  of  a  provision  in  some  other  Act  depriving  the 
plaintiff  of  costs  in  case  he  does  not  recover  a  sufficient 
amount  I  cannot  doubt  that  this  is  a  case  omitted  by 
the  Legislature,  but  I  see  nothing  in  this  Act  to  alter 
the  position  in  which  a  plaintiff  stands  under  the 
operation  of  The  London  (City)  Small  Debts  Act,  1853. 
It  may  be  that  the  Legislature  left  it  to  persons  who 
thought  it  expedient  that  the  provisions  of  stat.  18  &  19 
VicL  c.  67.  should  be  extended  to  Courts  with  local 
jurisdiction,  to  resort  to  the  Queen  in  council  for  an 
order  to  that  effect  under  sect.  9 ;  but  there  is  nothing 
in  that  Act  to  do  away  with  the  provisions  of  The 
London  (City)  Small  Debts  Act  which  deprive  the 
plaintiff  of  his  costs. 

Cromfton  J.  It  is  said  to  be  the  opinion  in  the  dty 
of  London  that  it  is  hard  upon  plaintifib  that  th^ 
should  be  deprived  of  costs  in  these  cases;  but  that 
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hardship  may  be  remedied  by  applying  for  an  order  1864. 
in  council  under  stat.  18  &  19  Vict.  c.  67.  s.  9.  We  Harris 
must  endeavour  to  see  what  is  enacted  in  these  con-  Swinbwrh. 
fused  Acts  on  County  and  Small  Debts  Courts.  We 
must  not  rely  too  much  on  the  supposed  intention  of 
the  Legislature ;  for  no  doubt  the  construction  suggested 
by  the  defendant  will  prevent  plaintiffs  from  making 
use  of  the  provisions  of  The  Summary  Procedure  Bills 
of  Exchange  Act,  1855,  so  freely  as  they  otherwise 
would.  The  present  case  is  distinguishable  from  Healey 
y.  Johns  (a),  for  the  first  section  of  stat.  18  &  19 
Vict.  c.  67.  enacts  that,  if  the  defendant  does  not  appear^ 
in  which  case  the  costs  would  be  very  small,  the  plaintiff 
may  at  once  sign  final  judgment  for  any  sum  not  ex- 
ceeding the  sum  indorsed  on  the  writ,  together  with 
interest,  "  and  a  sum  for  costs''  &c.  But  I  think  there 
is  much  force  in  the  argument  of  Mr.  Ltish  in  that  case, 
that  the  words  in  sect.  1  are  to  be  understood  as  amoiint- 
ing  to  no  more  than  that  the  plaintiff  shall  sign  judg- 
ment with  costs  where  they  are  recoverable  by  law. 
However,  we  are  not  called  upon  to  decide  that  point. 
The  present  case,  in  which  the  defendant  obtained  leave 
to  appear,  is  governed  by  sect  2,  and,  there  being  no 
express  words  in  it  giving  costs,  it  is  argued  that  it 
must  be  implied  that  the  plaintiff  should  get  his  costs, 
for  otherwise  plaintiffs  could  not  use  The  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855.  But  that 
is  too  vague  an  argument  for  us  to  proceed  upon. 
When  a  Judge  has  given  a  defendant  leave  to  appear, 
and  he  appears  accordingly,  the  action  proceeds  as  if  it 
had  been  commenced  by  an  ordinary  eight  day  writ. 
As  has  been  suggested  by  the  Lord  Chief  Justice,  the 

(a)  8  E.  #  B.  W6. 
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1864.       Judge^  when  he  gives  the  defendant  leave  to  appear, 

Habbis      ™^y  inapose  terms  as  to  entering  a  suggestion  to  deprive 

SwiiiBinur.    *^^  plaintiff  of  costs ;  subject  to  that  the  action  proceeds 

*    with  all  the  consequences  as  to  costs  which  belong  to 

an  ordinary  action. 

Shbe  J.    One  principal  object    of  all   enactments 
depriving  the  plaintiff  of  costs  is  to  diminish  the  evils 
arising  from  the  delay  and  unnecessary  expense  of  an 
action  in  one  of  the  superior  Courts.    If  the  holder  of 
a  dishonoured  bill  of  exchange  or  promissory  note  knows 
that  his  debtor  has  no  defence  to  an  action  on  it,  he 
may  take  advantage  of  The  Summary  Procedure  on. 
Bills  of  Exchange  Act,  1855 ;  and  in  case  the  debtor 
does  not  obtain  leave  to  appear,  the  plaintiff  has  his 
remedy  under  sect.  I.    But  if  the  debtor  thinks  that' 
he  has  a  defence  under  sect.  2,  and  obtains  leave  from 
a  Judge  to  appear,  the  case  comes  within  the  provisions 
of  The  London  (City)  Small  Debts  Extension  Act,  1852, 
if  the  cause  of  action  arose  within  the  district  of  the 
Court  established  under  that  Act.     The  plaintiff  must 
suffer  the  consequences  of  having  injudiciously  taken 
proceedings  under  The  Summary  Procedure  on  Bills  of 
Exchange  Act,.  1855,  and  lose  his  costs,  unless   he 
recovers  a  sufficient  amount  to  entitle  him  to  them. 

My  brother  Btackbum,  who  has  been  obliged  to  leave 
the  Court,  authorized  me  to  say  that  he  entirely  concurs 
in  our  judgment. 

Judgment  for  the  defendant  ..if 
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1864. 


The  Queen  against  The  Inhabitants  of  Great  ^"^^ 
Salkeld. 


Pauper* 
8ut.9&10rfrf.c.  66.1.1.  enacts  that  no  person  shaU be  remored  f,^J^f^** 


rtridence  of  aMnon  in  any  part  of  a  onion  shall  hare  the  same  efifect  ^^   24  if  25  Viet, 
roforence  to  the  proyisions  of  the  said  section  as  a  residence  in  any  ^  ra  .  i 
parish."  Held,  per  CocVmm  C.  J.  and  Shee  J.,  Crampton  J.  dissentiente,     '  ^' 
that  a  panpor  who^  having  resided  three  years  in  a  parish,  remoTcd  to 
another  parish  in  the  same  nnion,  and  after  residing  there  for  some 
months  became  chargeable,  was  removable  to  the  parish  of  his  settlement. 

TTPON  appeal  at  the  Michaelmas  Qaarter  Sessions 
for  the  county  of  Cumberland  m  1863^  against  an 
order  for  the  removal  of  John  MaUinson  and  Hannah 
his  wife^  and  their  five  children^  fironi  the  township  of 
Flumj^an  Wall  to  the  parish  of  Great  Salkeld^  the  order 
was  confirmed^  subject  to  the  following  case. 

The  pauper  John  MaUinson^  who  is  now  forty-two 
years  of  age,  never  resided  in  any  parish  or  township  in 
tiie  Penrith  Union  other  than  the  parish  of  ChrecU 
Salkeld  and  the  township  of  Plumpton  Wall,  and  he  was 
resident  in  Great  Salkeld  continuously  from  the  year  of 
his  birth  until  he  removed  to  Plumpton  Wall  on  the  1st 
July,  1862.  He  became  legally  settled  in  Great  Sal- 
keld in  1842,  by  apprenticeship,  and  also  gained  a  second 
settlement  there  in  1857,  by  renting  a  tenement.  While 
80  residing  in  Great  Salkeld  with  his  wife  and  family  he, 
in  the  month  of  December,  186P,  became  chargeable 
thereto  and  applied  for  relief  to  the  relieving  officer  of 
the  Penrith  Union,  and  was  relieved  by  him  at  the 
charge  and  expense  of  Great  Salkeld  from  the  14th 
December,  1860,  to  the  6th  July,  1861,  with  the  ezcep- 
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1864.       tion  of  a  fortnight.     During  the  period  from  the  14ih 
The  QuBBM    December,   I860,  to  the  6th  July,   1861,  he  and  his 

Inhabilkntfl  of  ^^"^7  resided  in  Great  Salkeld. 
sSSttD  ^^  *^®  ^^  •'"^^»  ^^^^  (^P  ^  ^}nch  time  the  pauper 

aud  his  family  had  resided  in  Great  Salheld),  the  pauper 
took  a  cottage  in  Plumpton  Watt  and  removed  there 
with  his  wife  and  family.  On  the  80th  September, 
1862,  the  pauper,  whilst  residing  in  Plumpton  Watt^ 
again  became  chargeable,  and  applied  to  the  relieving 
officer  of  the  Penrith  Union,  for  relief;  the  officer 
brought  the  case  before  the  Board  of  Guardians  of  that 
Union,  who  ordered  the  pauper  to  be  relieved  from  the 

»  common  fund  of  the  union,  and  this  continued  till  the 

22nd  June,  1863,  when  the  Board  of  Guardians,  on  the 
complaint  of  the  parish  officers  of  the  parish  of  Penrith, 
in  the  same  union,  stopped  the  relief  from  the  common 
fund.  The  pauper  continuing  chargeable  to  Plumpton 
Wall  after  the  stoppage  of  the  common  fund  relief,  the 
parish  officers  of  that  township  obtained  the  present 
order  of  removal 

If  the  Court  should  be  of  opinion  that  the  residence 
in  the  parish  of  settlement  should  not  be  included  in 
the  calculation  of  the  three  years  residence  in  a  union 
required  to  establish  the  status  of  irremovability  under 
stat.  24  &  25  Vict  c.  55.  s.  1.,  the  order  was  to  be 
confirmed.  If  the  Court  should  be  of  a  contrary 
opinion,  the  order  was  to  be  quashed. 

Mellish,  in  support  of  the  order  of  Sessions. — Stat.  24 
&  25  Vict  c.  55.  8.  1.,  enacts  that  ''the  period  of  three 
years  shall  be  substituted  for  that  of  five  years  in''  sect 
1  of  Stat.  9  &  10  Vict  c.  66., "  and  the  residence  of  a 
person  in  any  part  of  a  Union  shall  have  the  same  efiect 
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in  reference  to  the  proirisions  of  the  said  section  as  a  1864. 
residence  in  any  parish.*'  Therefore,  a  person  is  not  The  Quekh 
removable  from  a  union  within  which  he  has  resided  for  i^jiaijJinta  of 
three  years;  but  if  he  has  been  resident  for  less  g^^^ 
than  the  required  period  in  different  parishes  in  .the 
same  union,  one  of  which  is  the  parish  of  his  settlement, 
he  is  still  removable  to  that  parish.  He  would  be 
removable  if  he  went  to  a  parish  out  of  the  union 
unless  he  was  absent  three  years,  and  it  cannot  have 
been  intended  that  if  he  went  for  however  short  a 
time  from  the  parish  of  his  settlement  within  a  union 
to  another  parish  within  it,  he  should  not  be  re- 
moved back :  for  this  would  have  the  effect  of  charging 
his  maintenance  on  the  common  fund  of  the  union, 
under  stat.  11  &  12  lict  c.  110.  s.  8.,  if,  when  he 
becomes  chargeable,  he  is  out  of  the  parish  of  his  settle- 
ment but  within  the  union,  though  it  would  be  charged 
on  the  parish  of  his  settlement  if  he  was  out  of  the 
union.  The  residence  intended  in  stat.  24  &  25  Fict 
c.  55.  «.  1.  is  a  residence  out  of  the  parish  of  settle- 
ment ;  the  period  of  residence  in  the  parish  of  settle- 
ment within  the  imion  is  not  to  be  counted  as  part 
of  the  thre^  years.  The  effect  of  the  statute  is,  that 
the  word  ''union*'  is  substituted  for  ''parish*'  in  stat. 
9  &  10  Vict  c.  66.  Stat.  24  &  25  Fict.  c.  55.  s.  1.  was 
passed  to  prevent  the  hardship  of  a  pauper  being 
removed  to  the  parish  of  his  settlement  by  reason  of 
temporary  sickness,  and  does  not  apply  to  such  a  case 
as  this.  [Cromptan  J.  Stat.  24  &  25  Vict.  c.  55.  s.  1. 
is  the  'first  step  towards  abolishing  the  law  of  settlement.] 

MouUy  oontriu— Stat  24  &  25  Vid.  c.  55.  «.  1.  cannot 
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1864.       contemplate  irremovability  from  one  union  to  anotber 
The  Qubbh""  union ;  for  the  olject  of  stat  9  &  10  Vict.  c.  66.  s.  1., 
Inhabitants  of  ^^^^  i*  amended,  was  to  prevent  removal  from  one 
Salkeld      P*™t  *o  another.    And  there  is  no  such  thing  in 
the  law  as  a  union  settlement  or  removal  from  one 
union  to  another:  removal  must  be  to  some  area  in 
which  a  settlement  is  gained.     The  proper  construction 
of  stat.  24  &  25  FicL  c.  55.  s.  1.  is,  that  residence  in 
a  union  shall  have  the  same  effect  with  regard  to  removal 
out  of  a  parish  as  residence  in  a  parish ;  and  there  is 
no  hardship  on  unions  in  this.     *^  Union/'  as  the  place 
of  residence,  is  to  be  substituted  for  *'  parisV  in  stat. 
9  &  10  VicL  e.  66.  #.  1.,  but  not  as  the  place  of  irre- 
movability. 

CocKBURN  C.  J.  I  am  of  opinion  that  thb  order  is 
good^  and  ought  to  be  confirmed.  The  effect  of  the  recent 
statute,  24  &  25  Ftct.  c.  55.  #.  1.,  so  far  as  r^ards  the 
area  of  residence  necessary  to  confer  irremovability,  is, 
that  it  has  made  a  person  who  becomes  chargeable  irre* 
movable  when  he  has  resided  the  required  time  within 
any  part  of  a  union,  as  distinguished  from  any  part  of  a 
parish.  Under  stat.  9  &  10  Ftct  c.  66.  #•  J.  a  pauper, 
in  order  to  be  irremovable,  must  have  resided  in  the 
same  parish  for  five  years.  Stat.  24  &  25  Viet  c.  55.  s.  l.> 
which  shortens  the  period  of  residence  to  three  years, 
also  says,  that  "  the  residence  of  a  person  in  any  part  <tf 
a  union  shall  have  the  same  effect  in  reference  to  the 
provisions  of"  sect.  1  of  stat  9  &  10  Vict  c.  66.  **aa  a 
residence  in  any  parish.''  It  is  true,  as  Mr.  Mauk 
argued,  that  in  strict  legal  sense  there  is  no  such  thing 
as  irremovability  fit)m  a  union ;  although  the  parish  in 
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irhich  a  pauper  has  resided  is  a  constituent  part  of  a       1864. 
union^  he  is  not  removed  from  the  union,  but  from  that     The  Quexh 
particular  parish*  But,  looking  at  the  object  of  stat  9  &  inhabitants  of 
10  Viet.  e.  66.,  and  transferring  the  word  "  union"  into     g^J^. 
sect  1  from  the  recent  statute,  I  think  we  should  con- 
strue it  as  enacting  that  a  residence  for  three  years 
in  any  particular  parish  within  the  ambit  of  a  union 
confers  irremovability.     In  order  to  prevent  persons 
who  had  fixed  themselves  in  a  particular  neighbourhood 
being  torn  away  from  the    associations  of   a  whole 
life,  it  was  considered  expedient  to  extend  the  area  of,  ^ 

irremovability  to  contiguous  parishes  within  the  same 
union,  so  that  as  between  two  parishes  one  within  and 
the  other  without  a  imion,  the  pauper  would  become 
irremovable  by  residence  in  one  of  them  for  three  years. 
But  it  was  not  intended  to  interfere  with  the  rights  and 
liabilities  of  parishes  in  the  same  union,  and  to  make  a 
pauper  by  a  residence  of  a  few  days  in  a  parish  irre- 
movable as  between  parishes  in  the  same  union.  That 
would  be  an  injustice  as  regards  the  basis  of  the  law  of 
settlement,  against  which  we  ought  to  struggle  in  con- 
atruing  the  recent  statutes. 

Crompton  J.    I  have  great  diflSculty  in  avoiding  the 
inconvenience  which,  as  has  been  pressed  on  us  very 
^bly,  will  follow  the  construction  contended  for  by  the 
appellant  parish.     If  it  had  been  foreseen,  the  Legis- 
lature m^ht  easily  have  obviated  it ;  but  they  did  not 
look  at  all  the  consequences  of  an  enactment  which  they 
thought  beneficial  to  the  labouring  classes.     The  diffi- 
culty I  feel  is  in  finding  any  words  in  stat.  24  &  25  Vict. 
c.  55.  #•  1.  to  carry  out  the  view  which  the  Lord  Chief 
Justice  and  my  brother  Shee  entertain.     It  has  been 
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1864.  held,  in  all  the  cases,  tliat  a  person  coming  within  the 
The  Queen  statutory  provisions  preventing  his  removal  gains  a 
Inhabrtanta  of  8***^  of  irremovability  from  a  particular  parish.  Th&ce 
Baiwd  ^®  ^^  ®^^  thing  as  removability  except  from  one  parish 
to  another.  According  to  my  view,  the  enactment  has 
not  the  effect  which  Mr.  Mellish  suggests  of  substituting 
the  word  "union''  for  •' parish''  in  stat  9  &  10  VieL 
e.  66.  s.  I.  By  the  earlier  statute,  a  person  was  irre- 
movable fit)m  a  parish  if  he  had  resided  in  it  five  years. 
The  recent  statute  does  two  things :  it  shortens  the 
period  of  residence,  and  thereby  remedies  the  hardship 
arising  from  the  operation  of  the  law  as  to  removal : 
and  it  gives  the  ambit  of  the  union  as  the  limit  within 
which  a  person  may  reside  without  being  subject  to 
removal.  The  section  is,  "  That  after  the  25th  March 
next  the  period  of  three  years  shall  be  substituted  for 
that  of  five  years  specified  in"  section  I  of  stat.  9  &  10 
VicL  c.  66.,  and  then,  departing  from  the  words  used 
in  its  own  first  branch,  it  does  not  say  that  the  word 
"  union"  shall  be  substituted  for  "  parish,"  but  "the 
residence  of  a  person  in  any  part  of  a  union  shall  have 
the  same  effect  in  reference  to  the  provisions  of  the  said 
section  as  a  residence  in  any  parish."  The  effect  of  resi- 
dence for  three  years  in  a  parish  would  be  to  prevent 
removal  from  the  parish.  So  residence  in  any  part  of  a 
union  prevents  removal  from  any  parish  within  the  union 
in  which  the  pauper  is  at  the  time  of  applying  for  relief. 
The  other  construction  may  be  most  convenient,  and 
may  be  correct,  but  my  mind  does  not  adopt  it. 

Shee  J.  I  feel  great  diffidence  in  differing  from 
the  opinion  of  my  brother  Crompton ;  but,  on  the  whole, 
I  think  the  construction  contended  for  by  Mr.  MeUUk 
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correct.    The  object  of  stat.  9  &  10  Vict.  c.  66.  s.  1.        1864. 
was  to  improve  the  condition  of  the  poor  by  enabling    The  Quebh 
them  to  claim  a  right  to  remain  in  a  parish  after  having  i^jiabUaiits  of 
devoted  their  labour  to  it  for  a  period  of  five  years.      g^"^p^ 
That  provision  being  thought  insu£Scient,  stat.  24  &  25 
Vict.  e.  55.  8.  1.  was  passed^  substituting  the  period  of 
three  years  for  five  in  the  former  statute^  and  giving  to 
residence  in  any  part  of  a  union  the  same  effect  as 
residence  in  a  parish ;  so  that  residence  for  three  years 
in  any  of  the  parishes  forming  a  union  should  entitle 
a  person  to  remain  in  the  union.     The  construction 
which  makes  the  enactment  apply  to  two  parishes  within 
the  same  union  would  give  rise  to  great  hardship  on 
one  of  them.     Therefore  I  think  we  shall  satisfy  the 
intention  of  the  Legislature  by  construing  the  recent 
enactment  as  substituting  the  words  "  from  any  union'' 
for  "from  any  parish''  in  sect.  1  of  the  earlier  statute. 

Order  confirmed  (a). 

(a)  The  doubt  raised  in  this  case  has  been  removed  by  stat.  27  &  28  Vict, 
c.  105.,  which  enacts,  sect.  1,  "  That  in  the  case  of  any  poor  person 
heretofore  chargeable  or  hereafter  becoming  chargeable  in  any  parish 
comprised  in  a  union  not  being  the  parish  of  his  settlement  the  period 
of  time  during  which  he  shall  hayo  resided  in  the  parish  of  the  settle- 
ment, if  in  the  same  imion,  shall  not  be  excluded  in  the  computation  of 
the  time  of  residence  required  to  render  him  exempt  from  removal  under 
the  statutes  above  referred  to/'  9  &  10  Vict  c.  66.  and  24  &  25  Vict, 
e.56.    See  also  the  Union  Chargeability  Act,  28  &  20  Vict,  c,  79. 
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Special 
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UnoiasHty. 


RoBEBTS  and  Wife  against  Robebts. 

Dedaration  bj  husband  and  wife,  alleging  that  she  was  a  member  of 
a  sect  of  Protestant  Dissenters,  and  also  a  member  of  one  of  the  priyata 
societies  of  that  sect,  and  that  the  sect  and  its  Societies  are  sabject  to 
roles  and  regulations,  and  the  members  of  the  sect  and  its  Societies  are 
subject  to  nues  and  regulations,  and  under  the  controulandauthori^  of 
the  Societies  and  of  their  leaders  with  respect  to  the  moral  and  reUgioui 
conduct  of  the  members,  and  their  being  allowed  to  be  and  oontinae 
members ;  and  by  the  rules  and  rc^^ulations  a  member  of  one  Socidty  in 
the  sect  cannot  become  a -member  of  another  Society  in  the  sect  milass 
the  leaders  or  elders  of  the  first  certify  that  the  member  is  moraDj  and 
otherwise  fit  to  be  a  member,  and  that,  by  reason  of  words  spoken  of 
the  wife  imputing  want  of  chastity  to  her,  she  was  not  allowea  to  con- 
tinue a  member  of  the  Society,  and  the  leaders  or  elders  refused  to  certiff 
that  she  was  morally  or  otherwise  fit  to  be  a  member  of  the  sect  &c., 
and  she  was  not  allowed  to  become  a  member  of  the  Society  in  L^  and 
was  prevented  from  attending  religious  worship,  and  she  became  iignred 
in  her  good  name  and  reputation,  and  sick  and  sreatly  distressed  in  body 
and  mind.  On  demurrer :  held,  that  the  spedal  damage  alleged  was  not 
sufficient  to  make  the  words  actionable. 

nPHE  declaration  stated  that  the  plaintiff,  Margaret^ 
was  a  member  of  a  sect  of  Protestant  Dissenters, 
to  wit,  Calvinistic  Methodists,  and  was  a  member  of  a 
private  society  and  congregation  of  that  sect  held  at 
Denbigh  in  North  Wales,  and  the  sect,  and  the  different 
Societies  of  it,  were  subject  to  certain  rules  and  regula- 
tions, and  the  different  members  of  the  sect  and  the  Socie- 
ties were  respectively  subject  to  those  rules  and  regula- 
tions, and  under  the  controul  and  authority  of  the  several 
respective  Societies  and  of  the  leaders  of  the  same,  with 
respect  to  the  moral  and  religious  conduct  of  such  mem- 
bers, and  with  respect  to  their  being  respectively  allowed 
and  permitted  to  be  and  continue  to  be  members  of  the 
different  Societies  and  congregations  of  the  sect,  and  by 
those  rules  and  regulations  a  member  of  one  Society  in 
the  sect  could  not  become  a  member  of  another  Society  in 
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the  sect  unless  the  leaders  or  elders  of  the  first  men-  1864. 
tioned  Society  certified  that  the  said  member  was  morally  -r^^ertT' 
and  otherwise  fit  to  be  a  member  of  such  sect  and  of  a  bobbrtb 
Society  of  the  same ;  and  the  defendant,  being  a  member 
of  the  sect  and  of  the  Society  to  which  the  plaintiff 
Margaret  then  belonged,  and  well  knowing  the  pre- 
mises, falsely  and  maliciously  spoke  and  published  of  the 
plaintiff  Margaret^  and  of  her  as  a  member  of  such  sect 
and  Society,and  in  the  presence  of  the  leaders  or  elders  and 
other  members  of  the  Society  and  congregation  which  the 
plaintiffs  and  the  defendant  had  just  before  then  been 
attending,  the  false  and  scandalous  words  following  in 
the  WeUh  language,  (setting  them  out),  which  words  being 
translated  into  the  English  language  have  the  meaning 
and  effect  following,  and  were  so  understood  by  the  per- . 
sons  to  whom  they  were  so  spoken  and  published,  that 
18  to  say,  "  You**  (meaning  the  plaintiff  Robert  Roberts) 
"  have  got  for  a  wife*'  (meaning  the  plaintiff  Margaret) 
**  as  great  a  whore  as  any  in  the  town  of  Liverpool.  I  had 
connection  with  her  several  times,  the  last  time  a  night 
or  two  before  she  left  for  LiverpooV* ;  meaning  thereby 
that  the  plaintiff  Margaret  had  been  guilty  of  such 
immoral  conduct  as  would  prevent  her  being  allowed 
and  permitted  to  remain,  become,  or  be  a  member  of 
any  Society  and  congregation  of  the  sect  aforesaid  :  and 
by  means  of  the  premises  the  plaintiff  Margaret  was 
not  allowed  or  permitted  to  continue  or  be  any  longer 
a  member  of  the  Society  and  congregation  aforesaid,  and 
was  turned  out  of  the  same,  and  the  leaders  or  elders  of 
the  Society  refused  to  certify  that  the  plaintiff  Margaret 
was  morally  or  otherwise  fit  to  be  a  member  of  the  sect 
or  of  any  Society  or  congregation  of  the  same ;  and  the 
plaintiff  Margaret  being  desirous  of  becoming  a  mem- 
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1864.       ber  of  a  Society  and  congregation  of  the  sect  in  Liverpool, 

BoBEBTs      ^^  ^ot  allowed  or  permitted  or  able  to  become   a 

EoBKBTs.      Dieniber  of  the  Society  in  Liverpool,  and  was  prevented 

from  attending  religious  worship ;  and  by  means  of  the 

premises  the  plaintiff  Margaret  became  and  was  greatly 

injured  in  her  good  name  and  reputation^  and  became 

sick  and  ill  and  greatly  distressed  in  body  and  mind. 

Averment.     That^    by    means   of    the    premises^    the 

i^KmMiS  Robert  Roberts  had  been  put  to  and  incnrred 

great  expenses  in  and  about  nursing  the  plaintiff  Mar^ 

garet  and  endeavouring  to  get  her  cured  from  her  sickness, 

illness  and  distress  of  mind,  and  had  sustained  divers  other 

injuries  and  damages.     And  the  plaintiflb  claimed  SOOil 

Demurrer^  and  joinder. 

•  Mclntyre,  for  the  defendant. — The  words  in  the 
declaration  are  not  actionable  without  special  damage  ; 
Alhop  and  Wife  v.  AIIsop  (a).  Lynch  v.  Knight  and  Wife, 
in  error  (J).  In  the  written  judgment  prepared  by  Lord 
Campbell,  in  the  latter  case  (c),  the  following  passage 
occurs^  p.  593,  '^  I  may  lament  the  unsatisfactory  state 
of  our  law,  according  to  which  the  imputation  by  words^ 
however  gross,  on  an  occasion,  however  public,  upon  the 
chastity  of  a  modest  matron  or  a  pure  virgin,  is  not  action- 
able without  proof  that  it  has  actually  produced  special 
damage  to  her;  but  I  am  here  only  to  declare  the  law." 
And  no  special  damage  is  alleged  sufficient  to  render 
the  words  actionable  by  reason  of  such  damage.  The 
allegation  that  the  plaintiff  Margaret  was  injured  in 
her  good  name  and  reputation,  and  became  sick  and  ill 
and  distressed  in  body  and  mind,  is  not  sufficient;  AVsop 
and  Wifey.  Albop  (a).  {^Crompton  Hutton,  contr^ — Tliat 

(a)  6H.4-N.5^  (b)  9  B,  L.  C.  677. 

(c)  Lord  Campheli  died  before  judgment  was  giren  in  that  case^  but 
the  written  judgment  was  read  by  Lord  Brougham, 
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is  admitted.]     The  remaining  head  of  special  damage,        1864. 
that  she  was  not  allowed  to  continue  a  member  of  the 


BOBKBTB 


Society  and  congregation    of   Calvinistic    Methodists  ▼• 

and  was  prevented  from  attending  religious  worship,  is 
not  temporal  or  pecuniary  damage.  The  first  part 
amounts  to  no  more  than  that  she  was  excluded  from 
associating  with  particular  persons :  it  is  not  alleged  that 
she  was  a  teacher  in  the  Society  and  congregation,  or 
that  she  deriyed  any  special  advantage  from  being  a 
member  of  it.  As  to  the  other  part,  the  elders  could 
not  prevent  her  firom  attending  the  chapel.  In  Bateman 
and  Wife  v.  Lyall  and  Wife  {a)  there  was  an  allegation 
of  loss  of  customers  by  the  husband  in  his  business  in 
consequence  of  the  words  spoken  of  his  wife  by  the 
female  defendant. 

Crampion  Hutton,  contra. — SuflScient  special  damage 
to  the  wife  is  shewn  for  which  the  husband  may  main- 
tain this  action.  If  the  special  damage  must  be  pecuniary, 
an  action  for  slander  of  a  wife  never  could  be  main- 
tained, as  the  damage  would  be  to  the  husband,  not  to 
the  wife.  An  action  will  lie  for  words  spoken  by  which 
a  woman  has  lost  her  marriage;  Davis  v.  Gardiner  (&). 
[^Blackburn  J.  Marriage  has  always  been  considered  a 
valuable  consideration.]  In  Lynch  v.  Knight  and  Wife  (c) 
the  special  damage  relied  upon  was  not  the  natural  and 
probable  consequence  of  the  words  spoken ;  but  it  was 
the  opinion  of  Lord  Campbell,  at  p.  589,  that  loss  of 
consortium  or  conjugal  society  would  give  a  cause  of 
action  to  a  wife  as  well  as  to  a  husband.  {Black' 
burn  J.     Lord    Cranworth^   p.  595,  was  strongly    in- 

(a)  7aJ?.^:A638.  (6)  4Cb.  165. 

(c)  9  H,  L,  a  677. 

2  c  2 
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1864»  dined  to  agree  in  that,  though  Lord  WensUyddk  was  of 
BoBBBTs  a  different  opinion.  Crompton  J.  The  loss  of  consortium 
R0BEBT8.  ^f  ^^  ^^^^  ^as  always  been  considered  a  temporal 
damage  in  an  action  by  the  husband  for  criminal  con- 
versation.] In  the  present  case  there  is  a  loss  of  some- 
thing more  than  consortium  vicinorum ;  the  wife  was  a 
member  of  a  religious  Society  and  congregation,  and 
as  such  entitled  to  a  seat  in  the  chapel  belonging  to 
that  Society  and  congregation ;  but  in  consequence  of 
the  words  spoken  by  the  defendant  she  was  turned  out 
of  it  {Mclntyre. — It  is  not  alleged  that  she  was  entitled 
to  a  seat  in  the  chapel  without  payment.  Blackburn  J. 
Unless  she  has  been  deprived  of  something  of  pecuniary 
value  it  is  difficult  to  distinguish  the  present  case  from 
that  of  slander  of  a  chaste  unmarried  woman.]  The 
Court  will  not  extend  that  doctrine.  Value  is  attached 
to  social  advantages  and  position  of  which  the  Court 
will  take  notice :  the  wife  had  a  status  as  member  of 
the  Society  and  congregation  which  she  has  lost.  {Cock'- 
bum  C.  J.  She  had  no  other  benefit  firom  it  except 
attending  a  congregational  place  of  worship:  and  she 
may  get  that  benefit  whether  she  attends  as  a  member 
of  the  Society  or  not.]  A  right  to  a  seat  in  a  church  or 
^  chapel  is  an  advantage  of  which  the  law  will  take  notice. 
The  reason  why  the  loss  of  consortium  vicinorum  is  not 
sufficient  special  damage  is  that  the  most  capricious 
motives  may  deprive  a  person  of  it.  [He  referred  to 
Com.  Dig.  Action  upon  the  Case  for  Defamation  (D.  80).] 

Mclniyre  was  not  called  upon  to  reply. 

CocRBURN  C.  J.  No  cause  of  action  is  shewn  on 
this  declaration^  as  it  does  ^^not  allege  special  damage 
sufficient  to  make  the  words  spoken  of  the  female 
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plaintiff  actionable.  It  is  admitted  that  the  loss  of  1864. 
consortium  vicinorum  is  not  suflScient;  and  I  am  of  "robertb" 
opinion  that  the  loss  by  the  female  plaintiff  of  member-  h^bebts 
ship  of  this  Society  and  congregation,  which  appears  to 
have  been'^oonstituted  for  religious  or  spiritual  purposes, 
amounts  at  roost  to  no  more  than  the  loss  of  the  merely 
nominal  distinction  of  being  able  to  call  herself  a 
member  of  it  It  does  not  appear  that  any  real  or 
material  advantages  attach  to  membership;  such  as 
loss  of  a  seat  in  the  chapel,  or  of  the  opportunity  of 
attending  Divine  worship  there.  If  by  reason  of  the 
words  spoken  the  female  plaintiff  had  been  excluded 
firom  the  meetings  for  religious  worship,  or  from 
anything  substantial  which  by  right  attached  to  mem- 
bership of  the  Society,  I  should  be  disposed  to  hold 
that  it  was  sufficient  special  damage.  I  think  that  to 
prevent  a  woman  whose  character  for  chastity  is  assailed 
from  bringing  an  action  for  the  purpose  of  vindicating  it  is 
cruel;  but,  as  the  law  at  present  stands,  such  an  action 
is  not  maintainable  unless  it  be  shewn  that  the  loss  of 
some  substantial  or  material  advantage  has  resulted 
from  the  speaking  of  the  words.  That  is  not  shewn 
in  this  declaration,  and  therefore  I  reluctantly  hold 
that  the  demurrer  is  good.  If  upon  further  inquiry 
anything  can  be  found  amounting  to  such  special 
damage  as  the  law  requires,  the  plaintiffs  may  have 
leave  to  amend  their  declaration. 

Crompton  J.  On  the  last  observation  made  by  the 
Lord  Chief  Justice,  I  wish  to  remark  that  the  amend- 
ment should  be  immediate,  so  that  the  cause  may  be 
tried  at  the  coming  Assizes. 

I  agree  that  the  presefit  case  falls  within  the  rule 
that  the  loss  of  consortium  vicinorum  is  not  sufficient 
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1864.  special  damage.  Here  is  no  loss  of  a  temporal 
B0BEBT8  nature ;  or,  if  there  be  any,  it  is  merely  nominaL 
EoBKBTi.  Though  I  wish  the  law  were  different  in  the  case  of 
words  affecting  the  chastity  of  a  woman,  yet  the  line 
must  be  drawn  somewhere  between  words  which  are 
and  words  which  are  not  actionable ;  and,  if  we  held 
that  the  action  for  slander  could  be  supported  by  the 
allegation  that  the  plaintiff  had  suffered  some  nominal 
special  damage,  we  must  apply  that  doctrine  to  all  kinds 
of  less  disparaging  words,  and  should  thereby  en- 
courage actions  which  ought  not  to  be  brought,  as  for 
saying  that  a  person  did  some  disreputable  act  though 
not  essentially  criminal.  My  only  doubt  is,  whether 
the  being  prevented  from  attending  religious  worship 
is  sufficient  special  damage;  but  if  it  was  conducted 
in  a  chapel  the  female  plaintiff  could  not  be  prevented 
from  attending  and  occupying  a  seat  there;  especially 
if  she  paid  for  her  seat.  We  do  not  however  know 
how  that  is :  it  is  not  even  stated  that  this  Society  had 
a  chapel.  The  special  damage  alleged  is  of  a  nominal 
nature,  and  therefore  our  judgment  must  be  for  the 
defendant. 

Blackburn  J.  The  law  upon  the  subject  of  dis- 
paraging words  spoken  of  other  persons  is  not  in  a 
satisfactory  state.  For  words  written  an  action  is  main- 
tainable, though  possibly  not  more  than  one  £Eurthing 
damages  could  be  obtained,  whereas  for  words  spoken 
imputing  unchastity  to  a  woman  no  action  can  be  main* 
tained  unless  special  damage  is  shewn;  for  which 
purpose  there  must  be  material  injury  to  the  interests 
of  the  person  slandered.  What  is  here  alleged  is  no 
more  than  loss  of  the  consortium  vicinorum* 

Judgment  for  the  defendant 
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The  Qu^teN,  on  the  prosecution  of   the  Burial  {Saturday, 

^  ifoy  28th.] 

Board   of  Chbist   Chubch  Great  Warley, 


against  The  Overseers  of  South  Weald.        ch^^. 

Order  in 

COUHCii, 

1.  A  consolidated  chapeliy,  formed  by  order  in  council,  on  the  repre-  Enrolment  of 
sentation  of  the  Church  building  Commissioners,  under  stat.  8  &  9  Vict,  houndaries 

e,  70.^  «.  9^  the  boundaries  of  which  are  set  forth  in  the  order,  is  duly  |^  Chancery, 
eonstituted   without  enrolment  of  the  name  and  description  of  the  59  q  3^  c,  134. 
boundaries  in  Chancery,  even  supposing  it  rendered  essential  by  the  ^  fj  *   '   ' 
{UDviidons  of  stat  59  (r.  3.  e,  134.  «.  6.  3  a'q  y{cu 

2.  By  stat  15  &  16  Vict,  c.  85.  s,  12.  vacancies  in  a  Burial  Board  may  ^  70  *  9 

be  filled  up  "  when  and  as  the  vestry  shall  think  fit."    By  stat  18  &  19  j^^yiai  Board, 
Vict.  c.  128.  s,  4.  every  vacancy  shall  be  filled  up  bv  the  vestry  within    yacancy, 
one  month  after  the  vacancy ;  and,  in  case  of  neglect,  "  the  vacancy  p^^^  qf 
may  be  filled  up  by  the  Bunal  Board."    Held,  per  Cockburn  C.  J.  and  appointment, 
Siacktum  J.,  Orompton  J.  dubitante,  that  the  vestry  might  fiU  up  a   jg^  |g  y^^t, 
Tmcsmcy  in  the  Board  at  any  time  before  the  Burial  Board  did  so,  though  ^  ^  ,  12. 
not  within  one  month  after  the  vacancy.  ^  jg  a'^q  y{ct, 

3L^  On  the  26th  November,  1858,  three  vacancies  occurrred  in  the  ^  j28.  a,  4. 
Burial  Board  of  a  consolidated  chapelry  formed  under  stat  8  &  9  Vict,    Qmce ' 
c  70.,  none  of  which  were  filled  up  either  by  the  vestry  or  the  Board,    ^L^  warranto. 
until,  on  the  2l8t  June,  1859,  F,  was  appointed  by  the  vestry  to  be  a   ^ 
member  of  the  Board.    F,  and  two  other  members  of  the  Bosurd  signed 
a  certificate  directing  the  overseers  of  5.,  one  of  the  parishes  a  portion 
of  which  was  included  in  the  consolidated  chapelry,  to  pay  the  pro- 
portion  of   the  expenses  incurred    in  respect  of  the  burial  ground 
chargeable  on  that  part  of  the  parish  of  8.     On  mandamus  to  the 
overseers  of  8,,  commanding  them  to  pay  or  raise  the  necessary  sum : 
held,  per  Cockburn  C.  J.  and  Blackburn  J.,  that  F,  was  duly  appointed, 
and  therefore  the  certificate  was  valid ;  per  Crompton  J.  and  Blackburn 
J.,  that  if  quo  warranto  would  lie  for  the  office  of  member  of  a  Burial 
Board,  as  to  which  quare,  the  appointment  of  F.  could  not  be  questioned 
in  this  collateral  proceeding,  and  then  the  certificate  would  be  valid. 

T^ANDAMUS  to  the  overseers  of  the  poor  of  the 
parish  of  South  fVealdy  in  the  county  of  Essex. 
The  writ  recited  that  by  an  order  in  council^  dated  the 
2l8t  July,  1855,  made  upon  a  representation  of  the 
Clommissioners  for  building  new  churches^  certain  con- 
tiguous portions  of  the  parishes  of  Great  Warley^  Shen- 
field  and  Sovih  Weald,  in  the  county  of  Essex,  were 
united  and  formed  into  one  consolidated  chapelry  for  all 
ecdesiaatical  purposes  for  the  consecrated  church  x^lled 
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1864.        Christ  Church,  situate  in  the  parish  of  Great  Wdrley, 
The  QuEBN    luider  the  power  for  such  purpose  contained  in  stat.  8  & 
Overseers  of    ^  Vict  c.  70.,  and  the  consolidated  chapelry  was  named 
wS^.       TAtf    Consolidated   Chapelry  of  Girist    Church   Great 
fVarley.    That  banns  of  marriage,  and  the  solemni- 
zation of  marriages^  churchings,  and  baptisms,  had  been 
duly  authorized  to  be  published  and  performed  in  the 
church.   That  the  incumbent  thereof  became  entitled 
for  his  own  benefit  to  the  whole  of  the   fees  arising 
from  the    performance  of    such  offices   without  any 
reservation  thereout,  and  that  under  and  by  virtue  of 
the  provisions  of  that   Act,  and  of  the  several  Acts 
incorporated  therewith,  and  of  stat.  19  &  20    VtcL 
c.  128.,  the  district  or  consolidated  chapeLy  became 
a  separate   and   distinct  parish   for  ecclesiastical  pur- 
poses, and  known  as  such  by  the  name  of  T^e  Parish 
of   Christ  Church   Great    Warley.      That   the    parish 
of   Christ   Cliurch   Great    Warley  did  not    separately 
maintain  its  own  poor,  and  had  not  heretofore  had  any 
separate   burial    ground.      That   from   the  period   of 
the  consecration  of  the  church  vestries  or  meetings  in 
the  nature  of  vestries  had  been  held  therein  by  the 
inhabitants  of  the  parish  of  Christ  Church  Great  Warley. 
That,  imder  and  by   virtue  of  and  according  to  th^ 
statutes  concerning  the  burial  of  the  dead,  a  vestry 
meeting  was  duly  convened  of  the  parish  of  CAraT 
Church  Great  Warley,  for  the  purpose  of  determining^ 
whether  a  burial  ground  should  be  provided  for  thafe 
parish,  pursuant  to  the  statutes,  and  that  public  notices 
of  such  vestry  meeting  &c.   was  given  in  the  usuaB- 
manner  seven  days  before   holding  such  vestry  meet^ 
ing,   and   by   which  vestry,  holden    in  pursuance  of 
such  notice,  to  wit,  on  the  17th  November,  1867,  i* 
^as  resolved    that   i^  burial   ground  should  \^  pra^ 
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Tided  under  the  statutes  for  the  parish ;  and  a  copy 
of  such  resolution^  extracted  frpm  the  minutes  of  the 
yestry  and  signed  by  the  chairman,  was  afterwards  sent 
to  one  of  the  principal  Secretaries  of  State  pursuant  to 
the  statutes.  That  after  such  resolution  the  vestry 
appointed  certain  persons,  being  not  less  than  three  nor 
more  than  nine  persons  (naming  them),  and  being  rate- 
payers of  the  parish^  to  be  and  the  same  became  and 
were  the  Burial  Board  of  the  parish  pursuant  to  the 
statutes.  That  at  a  meeting  of  the  vestry  of  the 
parish  duly  convened  and  held,  and  of  which  due  notice 
was  given,  it  was  afterwards  resolved  by  the  vestry, 
according  to  the  provisions  of  the  statutes,  that  the 
Burial  Board  should  be  authorized  to  incur  expenses  to 
the  amount  of  1200/.  in  providing  and  laying  out  a 
burial  ground  under  the  burial  Acts  and  building  the 
necessary  chapel  or  chapels  thereon.  That  the  Burial 
Board  so  appointed  for  the  parish  did,  under  the 
authority  and  in  accordance  with  the  burial  Acts,  with 
the  sanction  of  the  vestry  of  the  parish,  and  with  the 
approval  of  the  Commissioners  of  the  Treasury,  to  wit, 
on  the  25th  October,  1859,  borrow  a  sum  of  1200/.  for 
providing  and  laying  out  a  burial  ground  under  the 
burial  Acts,  and  charged  the  repayment  of  the  said  sum 
of  money  and  interest  thereon  by  annual  instalments 
upon  the  poor  rates  of  such  portions  of  the  parishes  of 
Great  Warley^  Shenfield  and  South  Weald  as  are  com- 
prised within  the  parish  of  Christ  Church  Great  JVarley, 
and  had  purchased  and  laid  out  a  burial  ground  and 
erected  a  chapel  and  lodge  thereon,  which  burial  ground, 
except  so  much  thereof  as  was  set  apart  to  remain 
unconsecrated,  and  a  chapel  thereon,  with  the  approval 
of  the  Secretary  of  State,  were,  to  wit,  on  1st  September, 
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1864.  I860,  duly  consecrated  by  the  bishop  of  the  diocese, 
The  QuBEH  ^^^  *^®  burial  ground  from  the  time  of  the  consecration 
Oversee     f  ^"  ^^^  ^^^  ^  *^®  burial  ground  for  the  parish  of 

South  Christ  Church  Great  Warley.  That,  by  a  certificate 
under  the  hands  of  the  Rev.  T.  H.  Bunbury  and  E.  M. 
Daldy  and  F.  Francis,  being  members  of  the  Burial 
Board  and  duly  authorized  to  exercise  its  powers, 
they,  on  the  29th  Janr/ary,  1861,  certified  that  the 
sum  of  149/.  105.  had  been  incurred  by  the  Burial 
Board  for  the  parish  of  Christ  Church  Great  Warley,  in 
carrying  into  execution  the  several  Acts  relating  to 
burials  beyond  the  Metropolis,  and  thereby  authorised 
and  directed  the  overseers  of  the  poor  of  the  parish  of 
South  Weald  to  pay  the  sum  of  53/.  15«.,  being  the  pro- 
portion of  such  sum  of  149/.  \0s.  chargeable  upon  that 
part  of  the  parish  of  Christ  Church  Great  Warky  which 
is  comprised  within  the  parish  of  South  Weald,  to  the 
treasurers  of  the  Burial  Board  for  and  on  behalf  of  the 
Board.  That  the  overseers  have  levied  and  collected 
from  the  parishioners  of  that  part  of  the  parish  of  SouA 
Weald  which  is  comprised  within  the  parish  of  Chrid 
Church  Great  Warky  a  separate  rate  for  the  purpose 
of  paying  the  sum  of  53/.  15^.  so  certified  and  directed 
to  be  paid :  Yet  the  defendants,  well  knowing  the  pre* 
mises,  and  having  paid  the  sum  of  40/.,  parcel  of  the  sum 
of  53/.  15^.  80  certified  and  directed  to  be  paid,  but  not 
regarding  their  duty  in  that  behalf,  declined  and 
refused  to  pay  the  balance  of  the  sum  of  532.  15f.,  to 
wit,  the  sum  of  13/.  15^.,  parcel  of  the  said  sum,  to  the 
treasurers  of  the  Burial  Board  for  the  parish  of  Chrid 
Church  Great  Warley,  according  to  the  certificate,  or  to 
make  and  levy  a  rate  for  that  purpose.  The  writ  com- 
manded the  defendants  to  pay,  or,  if  necessary,  raise  the 
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sam  of  13/.  15s.  to  pay  to  the  treasurers  of  the  Burial        1864. 
Board  lor  the  parish  of  Christ  Church  Great  Warky,    The  Quxem 
according  to  the  certificate  made  by  the  Board  re-    ovenleersof 
quiring  such  payment,  pursuant  to  the  provisions  of      ^^^" 
stats.  15  &  16  Vict.  c.  85.,  18  &  19  Vict.  c.  128.  and 
20&21  Vict.  c.  SI. 

Return.  That  the  consolidated  chapelry  of  Christ 
Church  Great  Warley  is  alleged  to  have  been  made 
and  created  by  the  Commissioners  for  ecclesiastical  pur- 
poses imder  and  by  virtue  of  stat.  8  &  9  Vict.  c.  70., 
and  also  by  virtue  of  an  order  in  counciL  That 
the  6th  section  of  stat.  59  G.  3.  e.  134.  and 
the  9th  section  of  stat.  8  &  9  Vict.  c.  70.  enact  and 
explain  and  declare  the  manner  in  which  such  consoli- 
dated chapelries  are  to  be  created  and  made,  and  all 
things  necessary  to  be  done  to  make,  constitute,  and 
create  the  same.  Yet  the  Commissioners  did  not  do  all 
things  necessary,  nor  did  they  satisfy  the  requirements 
of  the  said  sections,  in  order  to  constitute  the  said  con- 
solidated chapelry,  in  this,  that  they  did  not  cause  such 
district  to  be  named,  ascertained  and  marked  out  by 
described  bounds,  and  such  name  and  the  description  of 
such  bounds,  when  approved  by  Her  Majesty  in  council, 
to  be  enrolled  in  the  High  Court  of  Chancery.  That  the 
said  consolidated  chapelry  has  never  been  duly  created  or 
made,  and  that  the  part  of  the  parish  of  South  Weald 
allied  to  be  included  therein  is  still  a  portion  of  the 
parish  of  South  fVeald,  and  not  legally  separated  there- 
from. That  the  incumbent  of  the  said  consolidated 
chapelry  is  not,  nor  has  he  ever  been,  entitled  for  his 
own  benefit  to  the  entire  fees  arising  from  the  perfor- 
mance of  the  offices  specified  in  the  14th  section  of 
stat  19  &  20  Vict.  c.  104  without  any  reservation  there- 
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out.  That  the  said  consolidated  chapelry  is  not,  nor 
ever  was,  a  separate  and  distinct  parish  for  ecclesiastical 
purposes.  That  the  said  consolidated  chapelrj  or  dis- 
trict, never  having  been  a  separate  and  distinct  parish 
or  place,  or  separately  maintaining  its  own  poor,  and 
that  part  of  the  parish  of  South  Weald,  included  therein, 
never  having  been  separated  from  the  parish,  the  inha- 
bitants or  vestry  of  the  consolidated  chapelry  had  no 
power  to  act  under  the  statutes  concerning  the  burial  of 
the  dead,  or  to  appoint  and  elect  a  Burial  Board,  or  to 
exerdse  any  of  the  powers  or  provisions,  or  to  put  in 
force  within  the  said  consolidated  chapelry  any  of  the 
statutes  concerning  the  burial  of  the  dead.  That  the 
certificate  was  not  signed  by  three  members  of  the 
Buritd  Board  duly  authorized  to  exercise  the  powers 
thereof,  for  that  F.  Francis,  being  one  of  the  three 
alleged  members  purporting  to  sign  the  same,  was  not 
a  member  of  the  Board  at  the  time  of  his  signing  the 
said  certificate,  and  coosequently  the  certificate  was  bad 
and  illegal 

Flea,  affirming  the  averments  negatived  in  the  return. 

The  defendants  joined  issue  thereon. 

On  the  trial,  before  Channell  B.,  at  the  Summer  Assixei 
for  the  county  of  Essex,  1863,  a  verdict  was  found  for 
the  Crown  by  consent,  subject  to  the  following  case. 

The  consolidated  chapelry  of  Christ  Church  Great 
Warley  contains  parts  of  the  parishes  of  Great  fVarl^, 
Shenfield  and  South  Weald,  in  the  county  of  Essex  (whidi 
parishes  are  contiguous  to  each  other),  and  is  situate  in 
the  diocese  of  Rochester.  A  population  being  collected 
together  in  the  chapelry  in  the  extremities  of  and  locally 
situate  in  the  parishes  so  contiguous  to  each  other  at  s 
distance  from  the  respective  churches  of  those  parishes. 
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and  there  being  a  consecrated  church  in  the  chapelry       1864. 
and  in  one  of  the  parishes^  Her  Majesty's  Commis-    xhe  Quxbn 
sioners  for  building  new  churches^  with  the  consent  of   Qy^^„  ^f 
the  Bishop  of  Rochester,  signified  under  his  hand  and      ^^^ 
seal,  and  with  the  consents  also  in  like  manner  signified 
of  the  Bishop  as   patron  in  right  of  his  see  of  the 
▼icarage  and  parish  church  of  the  parish  of  South  Weald, 
of  Earl  de  Grey,  patron  of  the  parish  church  of  the 
parish  of  8hef{field,  and  of  the  Master,  Fellows  and 
Scholars  of  the  College  of  St.  John  the  EvangelUt,  in  the 
University  of  Cambridge^  patrons  of  the  parish  church 
of  the   parish  of  Great   Warley,  represented  to  Her 
Majesty  in  council  the  expediency  of  uniting  the  con- 
tiguous parts  of    the  parishes  into  one  consolidated 
chapelry  for  the  said  church  with  respect  to  all  ecclesias- 
tical purposes,  which  representation,  with  the  said  con- 
sents, was  made  and  dated  the  27th  June,  1855.    (A  copy 
was  annexed.) 

South  Weald  is  a  vicarage,  and  the  Bishop  of  Rochester, 
in  right  of  his  see,  is  sole  patron  of  the  parish,  and  is  the 
sole  patron  of  the  parish  church.  Mr.  Tower,  before 
and  at  the  date  of  the  said  order,  was  and  still  is  the 
lay  impropriator  of  the  parish  of  South  Weald.  His 
consent  was  not  asked  for  or  obtained  to  the  formation 
of  the  district  chapelry,  and  he  has  never  assented 
thereto. 

The  description  of  the  boundaries  contained  in  the 
representation  is  correct,  and  the  statements  in  the 
representation  contained  are  in  every  respect  true. 

On  the  21st  July,  1855,  Her  Majesty  in  council  on 
the  said  representation  ordered  the  consolidated  chapelry 
to  be  so  formed.  (A  copy  of  the  order  in  council  was 
annexed.) 
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A  copy  of  the  order  in  council  approving  the  repre- 
sentation, and  of  the  plan  or  map  thereunto  annexed, 
was,  on  the  28th  July,  1855,  registered  in  the  R^stry 
of  the  Diocese  of  Rochester,  but  neither  the  representa- 
tion,  map,  or  plan,  or  order,  or  the  name  of  such  district^ 
or  the  description  of  the  bounds  thereof  when  the  same 
had  been  approved  by  Her  Majesty  in  council,  were,  nor 
was  any  of  them,  ever  enrolled  in  the  High  Court  of 
Chancery,  nor,  save  as  appears  by  this  case,  did  the 
Ecclesiastical  Commissioners  ever  cause  the  aforesaid 
district  to  be  named,  ascertained  and  marked  out  by 
described  bounds,  nor,  save  as  aforesaid,  was  the  same 
ever  done.  The  order  in  council  was  duly  inserted  and 
published  in  The  London  Gazette  on  the  27th  July, 
1855. 

On  the  6th  October,  1857,  the  Rev.  Hastings  Bobinsan, 
D.D.,  then  being  rector  of  the  parish  of  Great  Warley, 
the  Rev.  Charles  Almeric  Belli,  then  being  vicar  of  the 
parish  of  South  Weald,  and  the  Rev.  Cliarles  Isaac 
Yorhe,  then  being  rector  of  the  parish  of  Shenfield,  by 
a  document  (a  copy  of  which  was  annexed),  duly 
signed  by  them,  voluntarily  relinquished,  so  far  as 
by  such  document  they  lawfully  could,  in  favour  of 
the  incumbent  for  the  time  being  of  the  consolidated 
chapelry  of  Christ  Church  Great  ffarley,  all  fees  arising 
from  marriages,  christenings,  churchings  and  buriaU 
performed  in  the  church  of  the  consolidated  chapelry. 

No    release    or    relinquishment    was    ever   in   &ct 
executed  by  the  aforesaid  three  clergymen,  and  the       ^ 
defendants  contended  that  the  alleged  relinquishment     .^a 
was  wholly  inoperative. 

The  incumbent  of  the  consolidated  chapelry  has  hooL^CM 
thence  hitherto,  by  virtue  of  the  said  relinquishme 
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reoeived  for  his  own  use  and  benefit  the  entire  fees        is64. 
arising  from  the  performance  of  the  said  offices  in  the    r^^he  Qusem 
chnrdi  of  the  consolidated  chapelry,  without  any  reser-    o^g J^^  ^f 
▼ation  thereout.     ContinuaDy  since  the  order  in  council      ^^^ 
was  made,  banns  of  matrimony,  and  the  solemnization 
of  marriages,  churchings,  and  baptisms,  according  to  the 
laws  and  canons  in  force  in  this  realm,  have  been  duly 
authorise  to  be  and  have  been  published  and  performed 
in  the  said  church. 

The  certificate  in  the  writ  of  mandamus  mentioned 
was  signed  by  T.  H.  Bunbury^  E.  M.  Daldy  and  F. 
Francis,  on  the  29th  January,  1861.  (A  copy  accom- 
panied the  case.)  Such  certificate  was  duly  served  on 
and  received  by  the  defendants  on  the  6th  February, 
1861. 

T.  H.  Bunbury  and  E.  M.  Daldy,  at  the  time  of 
signing  the  certificate,  were  in  all  respects  members  of 
the  Burial  Board,  and  duly  authorized  to  exercise  the 
powers  of  members  of  the  Board. 

In  pursuance  of  the  provisions  of  the  Burial  Acts, 
the  Board  by  resolution  fixed  the  26th  November  in  each 
year  as  the  time  for  one-third  of  its  members  to  retire. 
Such  resolution  remaining  in  force  on  the  26th  November, 
1858,  three  vacancies  occurred,  none  of  which  were 
filled  up»  either  by  the  parish  or  the  Board,  until,  on 
the  21st  June,  1859,  F.  Francis  was  appointed  by  the 
yestry  of  the  parish  of  Christ  Church  Great  Warley 
to  be  a  member  of  the  Board.  F.  Francis  was,  at  the 
time  of  the  election,  and  has  been  continually  since,  a 
ratepayer  of  the  parish,  and  duly  qualified  to  be  a  member 
of  the  Board,  but  has  never  been  elected  to  be  a  member 
of  the  Board  otherwise  than  as  before  set  forth. 

F.  Francis  has  since  his  election  continually  acted  as 
a  member  of  the  Board. 
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1864.  No  objection  was  made  to  the  election  of  F.  FrumA 

The  QuEEv     ^^  ^^  vestry,  nor  within  seven  days  after  the  holding 

Overseers  of    thereof,  nor  at  any  other  time. 

W^"  ^^®  defendants  on  the  gist  December,  1861,  paid  4DL, 

part  of  the  sum  of  53/.  15^.  mentioned  in  the  certificate^ 

and  as  directed  thereby,  but  neglected  and  refused  tc 

pay  the  remainder  thereof  as  directed  by  the  certificate^ 

although  they  had  sufficient   money  in   their  handi 

arising  from  the  poor  rates  of  the  parish  of  South  Wedld^ 

and  applicable  for  that  purpose. 

The  said  district  or  consolidated  chapelry  has  not  at 
any  time  maintained  its  own  poor,  and  the  overseers  d 
the  poor  were  always  the  proper  persons  to  make  and 
collect  the  poor  rate  for  the  parish  of  South  WeaUL 

The  Burial  Board  have  assumed  to  act  and  acted  as 
a  Burial  Board  from  the  26th  November^  1857,  till  the 
present  tima 

The  documents  herein  referred  to  were  respectively 
signed,  sealed  and  executed  as  they  purport  respectively 
to  have  been,  and  the  facts  referred  to  and  recitec 
therein  are  true,  except  as  may  herein  appear. 

The  Court  was  to  be  at  liberty  to  draw  any  inferences 
or  find  any  facts  which  in  their  opinion  a  jury  ought  ^ 
have  drawn  or  found. 

The  defendants  at  the  trial  contended  that  they  wea 
not  bound  or  liable  to  pay,  as  directed  by  the  certificate 
the  sum  of  18/.  15^.,  on  the  following  grounds. 

That  the  consolidated  chapelry  was  not  duly  ana 
stituted. 

That  the  provisions  of  the  Burial  Acts  did  not  applj 
to  the  consolidated  chapelry,  and  could  not  be  put  iz 
exercise  therein. 

That  the  Burial  Board  never  was  duly  and  legally 
formed. 
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That  F.  Francis  was  not  duly  elected  a  member  of  the        isc4. 

Burial  Board;  and  The  Qi;£iir 

That  the  certificate  was  not  a  valid  certificate  in  point  q^^^^  ^f 

of  law.  SOITTH 

nXALD. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
on  the  facts  appearing  on  this  case  and  to  be  properly 
inferred  therefrom,  and  having  reference  to  the  objec- 
tions raised,  the  defendants  were  entitled  to  a  verdict 
on  any  or  either  and  which  of  the  issues  joined,  and 
the  verdict  and  judgment  were  to  be  entered  in  con- 
formity with  the  direction  of  the  Court. 

Petersdorff  Serjt,  for  the  prosecutor. — First.  The 
consolidated  chapelry  was  legally  created.  Stat.  59  G.  3. 
c  134.  s.  6.  empowers  the  Church  Building  Commis- 
sioners to  unite  and  consolidate  contiguous  parts  of 
parishes  into  a  separate  and  distinct  district  for  all 
ecclesiastical  purposes,  and  to  cause  such  district  to  be 
named,  ascertained  and  marked  out  by  described  bounds, 
"  and  such  name,  and  the  description  of  such  bounds, 
when  approved  by  His  Majesty  in  council,  to  be 
enrolled  in  the  High  Court  of  Chancery,  and  in  the 
office  of  the  registry  of  the  diocese  to  which  such 
district  shall  belong,  under  the  provisions  of  this  Act." 
This  enactment  as  to  the  enrolment  in  the  Court  of 
Chancery  is  directory  only.  But,  if  it  be  otherwise, 
Stat.  8  &  9  Vict.  c.  70.  s.  9.,  which  recites  that  "  it  is 
expedient  to  explain  and  amend  the  provisions"  of  the 
former  statute,  empowers  the  Commissioners,  with  the 
consent  of  the  Bishop  of  the  diocese,  &c,  to  represent 
to  Her  Majesty  in  council  the  expediency  of  uniting  coui. 
tiguous  parts  of  parishes  &c.  into  one  consolidated  cha* 
pelry  for  the  church  of  one  of  those  parishes  with  respect 

VOL.  V.  2d  b.  ft  s. 
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1864.       to  all  ecclesiastical  purposes,  "  and  such  representatio 
The  QuEBN    shall  contain  a  description  of  such  boundaries  as  ma 


▼. 


Oreiseers  of  appear  advisable  to  Her  Majest/s  said  Commissioners  fio 
WxAij).  siich  consolidated  chapelry,  and  shall  state  to  what  coi 
porate  body,  aggregate  or  sole,  or  person,  their  or  hi 
successors,  heirs,  and  assigns,  the  right  of  presentatio 
and  appointment  to  the  church  of  such  consolidate 
chapelry  is  proposed,  with  such  consents  as  aforeaaic 
and  with  the  approval  of  the  said  Commissioners,  t 
belong ;  and  if  thereupon  Her  Majesty  in  coondl  aha 
think  fit  to  order  such  consolidated  chapelry  to  be  s 
formed,  such  order  shall  be  good  and  valid  for  it 
purpose  of  forming  the  same.''  The  later  enactmec 
which  is  a  substitution  for  the  former,  does  not  reqoS 
the  description  of  the  boundaries  to  be  enrolled  in  % 
Court  of  Chancery. 

Secondly.  The  provisions  of  the  Burial  Acts  apply  i 
a  consolidated  chapelry  formed  under  stat  8  &  9  F^ 
c.  70.  [Grayy  contr&. — The  defendants  do  not  relyoa 
that  point.] 

Thirdly.  The  Burial  Board  was  duly  and  l^allji 
formed,  and  the  certificate  was  valid.  The  objection  raised 
is  that  Francis^  one  of  the  three  members  of  the  Board 
by  whom  the  certificate  was  signed,  was  not  duly  elected^ 
having  been  appointed  by  the  vestry  and  not  by  thi 
Burial  Board.  By  sect.  11  of  The  Metropolitan  Buiia: 
Act,  15  &  16  Vict  e.  85.,  the  enactments  of  which  an 
extended  beyond  the  Metropolis  by  stat  16  &  17  Vkt 
c.  134.  s.  7.,  the  vestry  are  to  appoint  a  Burial  Boaic 
of  not  less  than  three  ratepayers,  one-third  to  retir 
annually.  And  by  sect.  12  "  Any  vacancies  in  tb 
Board  may  be  filled  up  by  the  vestry  when  as  tfc 
vestry  shall  think  fit.''    By  stat.  18  &  19  Vict  c.  12^- 
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*  4^>  *'  Every  vacancy  in  any  Burial  Board  shall  be  filled       1864. 
np  by  the  vestry  appointing  the  same  within  one  month    The  QueeiT 
^ftdr  such  vacancy  shall  have  happened,  and  immediately    Qye»eerB  of 
ott  t;lae  oocnrrenoe  thereof  the  same  shall  be  notified  by      ^^SlxS 
^^   IBorial  Board  to  the  churchwardens  or  other  persons 
*^  '^'^liom  it  belongs  to  convene  meetings  of  the  vestry ; 
"^d    in  case  any  such  vestry  shall  neglect  to  fill  up  any 
staob    vacancy,  the  vacancy  may  be  filled  up  by  the 
fti^avial  Board  at  any  meeting  thereof."    That  section 
"^^^»    not  take  away  the  right  of  the  vestry  under  stat. 
IS   &;  16  Vict.  c.  85.  s.  12.  to  appoint  after  the  month 
^^^    elapeedy  if  the  Burial  Board  do  not  exercise  their 
P^^'^^er  of  filling  up  the  vacancy.    Further,  this  is  at 
***^>«^  a  defect^  irr^ularity»  or  error   in  form  in  the 
P'^'^oocedings  of  the  vestry,  and  as  such  is  cured  by  stat. 
*0    &  21   Vict.  c.  81.  8.  27.     [Cochbum  C.  J.     The 
*Pl>ointment  of  Francis  by  the  vestry,  if  not  warranted 
**!y  tJie  statute,  was  ultra  vires.] 

^Sray  (with  him   Woollett  and  Philbrick),  contrk. — 

****•«;.  Stat.  8  &  9  Vict.  c.  70.  s.  ft,  being  an  amendment 

^*  ^tat  59  G.  8.  c.  134.  s.  6.,  must  be  read  with  it,  not 

^^*       substitution  for  it.    Therefore  enrolment  of   the 

^*^^^<aiption  of  the  boundaries  is  still  necessary  and  the 

^^^^er  in  council  inoperative  for  want  of  it ;  Croisley  v. 

'^^*Aufriffht{a).     ICochbum  C.  J.     The  whole  machinery 

*^    cdianged  by  stat.  8  &  9  Vict.  c.  70.  *.  ft,  which  takes 

^^'^^^  power  out  of  the  Commissioners  and  vests  it  in  the 

^^^i^een  in  council;   and  therefore  stat.  59  G.  3.  c.  134. 

•^-  ft  is  virtually  repealed.     Moreover,  as  the  boundaries 

^*^  «et  forth  in  the  order  of  council,  an  enrolment  of  the 

^^•cription  of  them  is  no  longer  necessary.] 

(a)  2  T.  R,  «)3. 

2  D  2 
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1864.  Thirdly.  By  stat.  18  &  19  Vict  c.  128.  $.  4.,  the  power 

The  Queen  ®^  ^^^  vestry,  if  not  exercised  within  a  month,  is  gone, 
Overteera  of  *^^  vested  in  the  Burial  Board :  the  word  "imy*'  is  to  be 
South  construed  *'  shall/'  and  imposes  the  duty  of  filling  up  the 
vacancy  on  the  Burial  Board ;  otherwise  there  would  be 
at  the  same  time  two  bodies,  either  of  whom  might  make 
the  appointment  [Blackburn  J.  There  is  an  analog; 
in  the  case  of  ecclesiastical  patronage.  Cockhum  C.  i 
If  this  were  a  privilege  of  an  individual  to  be  exercise* 
within  a  limited  time,  after  the  lapse  of  that  time  ^ 
might  become  the  duty  of  the  public  body  to  exercise  i** 
but  stat.  18  &  19  Vict.  c.  128.  s.  4.  does  not  take  aw^ 
the  duty  or  power  of  the  vestry  to  appoint]  Would  ^ 
Court,  after  the  month  had  elapsed,  direct  a  manda;«c3 
to  the  vestry  to  fill  up  the  vacancy?  [Cochbum  C 
We  should  direct  the  writ  to  the  body  on  whom  it  ir- 
compulsory  to  fill  up  the  vacancy.  Blackburn  J.  A— 
suming  the  appointment  of  Francis  invalid  he  wW 
de  facto  a  member  of  the  Burial  Board,  and  if  this  is  a  - 
office  for  which  quo  warranto  would  lie  when  tried  b^ 
the  rule  laid  down  in  Darley  v.  The  Queen  (a),  he  murJ 
be  removed  by  quo  warranto.  Crompton  J.  The  acts  o^ 
a  person  de  facto  in  such  an  office  are  good.] 

Petersdorff  Seijt.  was  not  called  upon  to  reply. 

CocKBUBN  C.  J.  We  have  during  the  argumenf 
determined  the  first  point;  namely,  that  the  enrolmeo: 
of  the  boundaries  of  the  chapelry  in  the  Court  of  Chaia 
eery  is  not  necessary  since  stat.  8  &  9  VicU  c.  70.  $.  9. 

As  to  the  second  point,  I  am  of  opinion  ibm 
Francis  is  properly  a  member  of  the  Burial  Board,  a-— 

(a)  12  a  4-  F.  620. 
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tliojBnefore  the  certificate  is  valid.      Reading  stats.  15        1864. 

&    J  ^  Vkt  c.  85.  s.  11.  and  18  &  19  Fict.  c.  128.  t.  4.    The  QubuT 

^^fir^'tter,  it  appears  that  whereas^  under  the  first  enact-    overseers  of 

'^^■^^'t;,  the  vestry  had  an  unlimited  time  for  filling  up  a      wialS, 

va^^^^^ey  in  the  Board,  the  second  is  a  proviso  upon 

*^^*^^    and  enacts  that  they  shall  fill  up  the  vacancy 

'^^^l^on  a  month,  and  casts  on  them  the  obligation  and 

^^^"•^y   of  doing  it ;  but,  in  the  event  of  their  not  dis- 

^^^^-^'ging  their  duty,  "  the  vacancy  may  be  filled  up  by 

^"^      JBurial  Board.''     Mr.  Gray  calls  upon  us  to  read 

cty"  as  "  shalP' ;  as  has  been  done  in  some  statutes 

^n  it  was  manifest  from  the  context  and  other  provisions 

^*^^^^  such  was  the  intention  of  the  Legislature ;  but  it  is 

^    ^^arong  thing  to  do  so  when  both  these  words  occur, 

•^    Ixere,  in  the  same  section.     It  was  intended  that  it 

^*^otild  not  be  necessary  to  come  to  this  Court  for  a 

**^^xiidamus  if  the  vestry  do  not  fill  up  the  vacancy  in  due 

^*~«*^«;  for  then  the  Burial  Board  may  do  it.    But  if  the 

-^\ix-ial  Board  do  not  exercise  the  power  conferred  on 

^'^^lai,  the  duty  and  power  of  the  vestry  to  elect  is  not 

^^^^n  away  :  it  still  remains  obligatory  on  them  to  dis- 

^«^^ge  that  duty.     If  both  bodies  exercised  this  power 

*^   '^le  same  moment  of  time  there  might  be  a  difficulty 

to  which  election  should  prevail :  inasmuch  as  stat. 


xa 


*  19  VicL  c.  128.  s.  4.  gives  the  right  to  the  Burial 


"^^^^rd  in  case  of  default  by  the  vestry,  it  may  be  that 
^^  appointment  of  the  former  should  be  preferred  as 
^••^inst  the  latter.     But  it  is  unnecessary  to  decide  that 

^^^^stion  in  the  present  case,  for  the  Burial  Board  did 
^^^"^  appoint. 


CioMPTON  J.    On  the  main  question  I  have  not  the 
doubt.    When  a  consolidated  chapelry  is  formed 
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1864.       under  stat.  8  &  9  VicL  c.  70.  $.  9.,  a  new  mode  oi 
~The  QuESH    Acoomplisbing  that  object  is  provided. 

Ore  Jeers  of  *^  *^®  ^^^  P®^*   ^   "^  ^^*  ^"^^^  ^™  dottbt      Mr. 

Weald       Gray^B  argument  made  some  impression  on  my  mind 
but  I  do  not  dissent  from  the  view  of  the  Lord  Chiel 
Justice  and  my  brother  Blackburn.    Stat  IS  &  16  Viet 
c.  85.  $.  12.  empowers  the  vestry  to  fill  up  vacancies  in 
the  Burial  Board  *'  when  and  as  they  shall  think  fit  :^  i 
is  not  imperative  that  they  shall  fill  them  up  within 
particular  time.     Stat   18  &  19  Vict.  c.  128.  s.  4.  sag 
that  they  shall  fill  up  every  vacancy  within  a  month,  ai^ 
in  case  they  neglect   gives  the  power  to  the  BurS 
Boards  by  which  it  seems  to  have  been  intended  to  p^ 
vide  an  easier  remedy  than  mandamus  in  case  the  ves^ 
neglected  their  duty.    That  is  strengthened  by  the  ^> 
servation  of  the  Lord  Chief  Justice  as  to  the  won 
*'  shall''  and  '*  may''  being  both  used  in  the  same  aectiQE 
There  is,  however^  a  good  deal  in  Mr.  Grains  argumentoa 
the  inconvenience  of  two  bodies  having  the  same  poweii 
which  might  be  exercised  at  the  same  time.    And  I  df 
not  know  any  case  in  which  it  is  discretionary  in 
public  body  to  exercise  a  power  of  appointment  given  f 
them.    It  may  be  that  the  second  Act  being  an  amen 
ment  of  the  former,  the  L^slature  thought  that  Ht 
must  put  a  restriction  on  the  time  within  which 
power  should  be  exercised  by  the  vestry^  otherwise 
appointment  shall  go  over   to  the  Burial  Board 
think  the  construction  is  open  to  considerable  dc 
But  then,  wherever  quo  warranto  lies,  the  title  i 
office  cannot  be  impeached  in  a  collateral  proceed 
and  I  should  wish  to  ascertain  whether  it  would  ' 
this  office.    The  principle  that  the  acts  of  perse 
facto  in  office  are  good  for  collateral  purposes  is 
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All  one  and  ought  not  to  be  narrowed;  and  therefore^ 
if  laay  doabt  on  the  construction  of  the  statutes  is  well 
foix:xa.ded^  the  case  for  the  defendants  is  not  made  out, 
bec^ci.^3se  Francis  is  de  facto  in  office,  and  his  title  not 
I'&u^S  impeachable  in  this  proceeding  the  certificate  is 
good. 


1864. 


The  Queen 

V. 

Overseers  of 
South 
Wbaldw 


CII^cxKBUBN  C.  J.     I  express  no  opinion  on  the  latter 


I^^ULCKBUBN  J.     I  agree  with  the  rest  of  the  Court  on 
^■^^    first  question. 

^3ii  the  second  question  I  read  stat.  18  &  19  Vict, 
^^  X2&  «.  4.  as  a  proviso  on  the  unlimited  power  of 
"-■-^i^^  up  vacancies  given  to  the  vestry  by  stat.  15  &  16 
^''^^<=*,  €.  85.  8.  12.,  and  as  providing  that  they  shall  fill 
^^■^^'■aQ  up  within  a  month,  and  that,  if  they  neglect,  the 
*^'iXKaal  Board  may  appoint,  thus  avoiding  the  necessity  of 
^S^plying  for  a  mandamus  to  the  vestry.  The  later  enact- 
^"^^s^^^t  does  not  say  that  the  vestry  shall  not  fill  up  a 
^^<^^ncy  after  the  month.  In  that  view,  Francis  was 
^^^^l^tfiilly  in  possession  of  the  office,  and  therefore  the 

^^^^r  question  does  not  arise. 

^  do  not  throw  any  doubt  on  the  very  convenient 

^^^itrine  that  the  title  of  a  person  in  office  de  facto  can- 
'^^^'fc  be  questioned  in  a  collateral  proceeding.     But  with- 

^^^  further  research  and  further  argument  I  express  no 

^^Xmon  on  the  question  whether  this  is  an  office  for 
^^"•^ich  quo  warranto  will  lie. 

Judgment  for  the  Crown. 
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IN  THE  EXCHEQUER  CHAMBE] 


May  1 1th. 


The  Queen  against  The  Board  of  Wom 
THE  Stband  District. 


Reported  vol.  4,  p.  551. 


Wednesday^ 
May  11th. 

Marine  In^ 

surance. 

Construction 

of  policy. 

Consiructii'e 

reloading. 

Concealment 

of  material 

jacis. 


Carr  and  Josling  against  Sir  Moses  IK 
FiORE,  Bart. 


1.  Policies  of  insurance  are  to  be  construed  according  to 
rules  as  all  other  written  contracts,  namely,  by  ascertaining  the 
of  the  partieis,  to  be  gathered  in  the  first  instance  from  the  woo 
instrument,  but  interpreted,  if  necessary,  by  the  surrounding 
stances.  By  the  Exchequer  Chamber,  affirming  the  dedno 
Queen's  Bench. 

2.  A  policy  of  insurance  was  effected  on  the  ship  **  Doa  Heme 
her  cargo  "  at  and  from  port  or  ports  in  the  nver  Plat^  to  ti 
Kingdom^''  &c.,  "  beginning  the  adventure  upon  the  said  g 
merchandizes  from  the  loading  thereof  aboard  the  said  ship  at  at 
the  insurance  being  effected  to  protect  the  interest  of  the  ownen 
in  the  river  "Plate.  The  cargo  had  been  shipped  in  Patagonia  on  1 
ship,  then  bearing  another  name,  destined  for  England.  She  a 
Monte  Video  in  the  river  Plate  in  a  damaged  state,  and  a  porti< 
carKO  was  taken  out  for  the  purpose  of  repairing  her,  and  then 
On  oeing  repaired,  she  and  her  ciirgo  were  purchased  by  parties 
VideOy  who  changed  her  name,  and  the  above  insurance  was  ai 
effected.  An  average  loss  of  the  ship  and  cargo  having  take 
held  that  the  underwriters  were  liable.    Id. 

3.  Qwtre^  by  the  Court  of  Queen's  Bench,  of  the  doctrine  in 
Dubois^  3  Campb.  133,  that  if  goods  which  are  insured  are  put  • 
a  ship  in  a  state  likely  to  take  fire,  and  they  are  consumed  hj  so 
cause,  the  policy  is  not  vitiated  by  the  fact  of  the  state  of  the  g 
having  been  disclosed  to  the  underwriters. 

T^HIS  was  an  action  brought  by  the  plaintiffs  i 
the  defendant^  the  chairman  of  The  Alliance  . 
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^'^'^m^w^ance  Company,  sued  under  an  Act  of  Parliament  as        1864. 
'^F^x'-^^^senting  the  Company.  ^^mdIbr 

le  first  count  of  the  declaration  was  on  a  policy  of  "iioirrBFioRB. 

ance,  dated  the  4th  December,  1857,  "  at  and  firom 

or  ports  in  the  river  Plate  to  the  United  Kingdom^ 

leave  to  call  at  a  port  and  wait  for  orders/'  aiid 

:^h  was  on  the  ship  *'  Dos  HermanoSy^  and  her  cargo, 

L^d,  750/.  on  the  ship,  1 750/.  on  guano ;  "  beginning 

adventure  upon  the  said  goods  and  merchandizes  from 

loading  thereof  aboard  the  said  ship  at  as  above  :'' 

the  following  clause,  '^  It  is  understood  that  this 

^*-^^^^:».rance  has  been  efiected  to  protect  the  interest  of 

^^^^^     owners  who  reside  in  the  river  Plate."     The  count 

^^^^^^ed  that  the  ship  with  her  cargo  departed  from  the 

E^^^^^^of  Monte  Videom  the  river  Plate, on  her  voyage,  and 

*^^^^     ^consequence  of  tempestuous  weather  it  became  abso- 

•^^^'t^ly  necessary  for  the  preservation  of  the  ship  and 

^^^^^i^ds  to  proceed  to  a  port  of  safety,  namely,  the  harbour 

^^^    JUarajiham,  in  Brazil;  that  she  was  there  found  un- 

^^^^^vorthy  and  unfit  to  prosecute  her  voyage  without 

&^^at  repairs,  and  that  it  became  expedient  and  neces- 

^'^^^  to   abandon   the  voyage  and   sell   the   ship  and 

S^x^ds,  whereby  they  became  wholly  lost  to  the  persons 

i»^t:€rest€d. 

There  was  also  a  common  money  count. 

Ileas.  First.  To  the  first  count :  that  it  did  not  become 

^**^  \vas  not  absolutely  necessary  for  the  ship  to  proceed 

^^  ^hc  harbour  of  Maranham,  and  that  it  did  not  become 

^^P^client  and  necessary  to  abandon  the  voyage  and  to 

^^^    the  ship  and  the  goods,  &c.,  and  that  no  notice  of 

^^^donment  was  given  to  the  Company,  and  that  the 

^*^^1  and  goods,  &c.,  were  not  necessarily  sold,  and 

^*^  not  lost. 

^^econd.    To  the   same:   that  tliq  ship  was,  at  the 
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1864.        time  of  her  departnre  for  the  voyage^  unseaworthy  §or 
Cau        the  voyage. 
HoMTBFioBs.      ^Hiird.  To  the  same  :  that  certain  factB  which  were  at 
the  time  of  the  making  of  the  policy  material  to  the  risks 
of  the  policy  and  material  to  be  known  to  the  Company^ 
and  which  the  plaintiffs  and  the  persons  alleged  to  be 
interested  in  the  ship  and  goods  and  their  agents^  before 
and  at  the  time  of  the  making  of  the  policy,  well  knew, 
and  of  which  the  Company  was  then  ignorant,  were 
wrongfully  and  improperly  concealed  from  and  not  com- 
municated to  the  Company,  to  wit,  that  shortly  before 
the  ship  departed  from  Monte  Video,  as  alleged,  the  ship, 
being  then  called  and  known  by  the  name  of  Jlie  Jame$ 
N.  Cooper,  had  been  damaged  and  injured,  and  had 
become  and  was  wholly  unsea worthy,  and  her  cargo,  which 
had  been  loaded  on  board  the  ship  at  a  port  or  ports  not 
being  a  port  or  ports  in  the  river  Plate,  to  wit,  in  Pata- 
gonia, had  been,  whilst  on  board  the  ship,  wetted,  spoiled, 
damaged,  injured  and  deteriorated  in  quality  and  value;, 
and  a  great  part  of  the  cargo  had  been,  after  having  been 
so  wetted,  spoiled,  damaged,  injured  and  deteriorated  as 
aforesaid,  unshipped  from  and  reloaded  on  board  the 
ship  whilst  the  ship  was  at  Monte  Video ;  and  that  after 
all  the  above  mentioned  occurrences  had  taken  place,  and 
before  the  departure  of  the  ship  from  Monte  Video  as    4 
alleged,  the  name  of  the  ship  had  been  changed  into  the  « 
name  of  The  Dos  Hermanos,  in  which  name  the  ship^ 
was  insured  as  alleged ;    and  that,  by  reason  of  the  ship^ 
so  being  insured  in  the  name  of  The  Dos  Hermanos,  thesi 
Company  did  not  and  could  not  ascertain  before  th^^*. 
making  of  the  policy,  as  they  otherwise  could  and  woulo^. 
have  done,  the  aforesaid  facts  so  wrougfully  and  io 
properly  concealed  as  aforesaid. 
Fourth.  As  to  so  much  of  the  first  count  as  related 
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the  plaintiffs'  claim  in  respect  of  the  goods :  that  the  1864. 
goods  were  not  shipped  on  board  the  ship  at  any  port  or  cabr 
ports  in  the  river  PUde.  MoHxiVioR* 

Fifth.  To  the  money  count,  pajrment  into  Court 

Replication.  The  plaintiff  took  issue  on  the  first  four 
pleas^  and  under  the  fifth  took  the  money  out  of  Court 

He  likewise  demurred  to  the  fourth  plea. 

Issue  on  the  first  four  pleas^  and  joinder  in  demurrer 
on  the  fourth. 

The  issues  in  &ct  were  tried  at  the  Spring  Assizes 
in  1868  for  the  Southern  Division  of  the  county  of 
Lancaster,  when  a  verdict  was  returned  for  the  plaintiffs^ 
with  leave  reserved  to  the  defendant  to  move  the  Court. 

In  Easter  Term,  1863^  a  rule  nisi  was  granted  to  enter 
a  nonsuit  or  reduce  the  damages,  on  the  grounds  that 
material  information  known  to  the  assured  was  not 
communicated  to  the  insurers,  and  that  the  ship  did  not 
sail  on  her  voyage,  nor  were  the  goods  loaded  on  board 
wX  Monte  Video:  with  hberty  to  the  parties  to  consent 
to  a  special  case  being  stated  on  the  facts  and  questions 
raised  at  the  trial. 

The  following  special  case  was  stated  accordingly : — 

In  August,  1857,  the  ship  insured,  then  called  The 
Jamei  N.  Cooper,  an  American  vessel,  arrived  sea 
damaged  in  the  port  of  Monte  Video,  having  on  board 
a  cargo  of  about  800  tons  of  guano,  which  she  had 
shipped  at  Lionee  Island,  in  Patagonia,  destined  for 
England.  There  was  a  leak  under  the  cutwater  knees 
on  the  port  side  of  the  vesseL  The  two  upper  breast- 
hooks  and  the  cutwater  knees  and  some  wood  ends  and 
seams  had  started.  The  water  had  gone  on  top  of  the 
guano,  a  small  portion  of  which  near  the  bows  was 
moist.  The  rest  of  the  cargo  as  far  as  could  be  ascer- 
tained was  in    good    condition.      A   witness,    called 
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186li.  GuerreZj  stated  that  the  cargo  was  examined^  and  was 
Cabr  found  in  a  sound  state. 
MoHTEFioBB.  ^^^  ^^^  puTposc  of  repairing  the  vessel  the  caigo 
in  the  fore  peak  down  to  the  kelson  was  taken  ont  of 
her^  but  the  rest  of  the  cargo  was  not  moved.  The 
ship  then  underwent  thorough  repairs,  and  the  portioii 
of  the  cargo  which  had  been  discharged  was  reloaded 
on  board. 

In  the  early  part  of  September,  the  vessel  haring 
been  repaired^  she  and  her  cargo  were  put  up  for  sale 
by  the  respective  owners  thereof^  and  were  purchaaed 
at  Monte  Video  by  the  firm  of  Da  Costa,  Brothers,  of 
Monte  Video,  who^  not  being  American  citizens^  could 
not  sail  the  ship  under  the  American  flag,  and  they 
therefore  substituted  the  Oriental  flag  for  the  American, 
and  renamed  the  ship  The  Dos  Hermanos. 

Before  purchasing  the  ship  she  was  surveyed  by 
one  Sloan,  a  ship  carpenter,  by  order  of  Messrs.  Da 
Costa,  and  the  damage  which  she  had  suffered  was 
ascertained. 

The  injuries  to  the  ship  were  thoroughly  repaired 
before  the  vessel  left  Monte  Video. 

Messrs.  Da  Costa  determined  to  send  The  Dos 
Hermanos  and  her  cargo  to  England,  and  it  was  arranged 
that  the  Messrs.  Jacobs  8f  Co.,  bankers  and  monqr 
brokers  (also  of  Monte  Video),  should  advance  to  Messrs. 
Da  Costa  a  sum  of  4000/. ;  and  that  the  ship  and  cargo 
should  be  consigned  to  Messrs.  Carr,  Josling  jp  Co.^  of 
London  (the  plaintiffs),  who  were  the  London  agents  of 
Jacobs  §•  Co.,  and  the  4000/.  repaid  out  of  the  proceeds 
of  the  cargo  and  ship,  if  requisite,  in  England. 

In  pursuance  of  this  arrangement  Jacobs  jp  Co* 
handed  to  Da  Costa  8f  Co,  their  drafts  in  four  bills  of 
exchange  for  1000/.  each  upon  Carr,  Josling  jp  Co.,  and 
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received  the  bills  of  lading  for   the    cargo^    and  the        ^gg^ 

following  letter : —  — 

*'  Messrs.  Jacobs  Sr  Co.,  ,,     ▼• 

.^    _,  ,  MOMTBFIORS. 

Gentlemen,  "  Buenos  At/res,  Ist  October,  1857. 

"  We  enclose  the  bills  of  lading  of  the  cargo  of 
the  Oriental  ship  Dos  Hermanos,  consisting  of  800  tons 
of  guano,  with  the  necessary  certificate  of  the  American 
Consul,  that  you  may  have  the  goodness  to  provide  the 
insurances  in  London  of  the  said  vessel  and  cargo.  For 
our  part  we  rely  that  you  will  do  all  that  is  possible , 
to  carry  out  this  with  that  promptitude  which  charac- 
terizes you,  &C., 

"  pr  pro  Germane  Da  Costa  §•  Co., 

"jr.  Fenn." 
The   certificate  referred  to   was    in    the   following 
terms: — 

"A  M.  Hamilton,  Esq., 
"  U.  S.  Consul 

''  Monte  Video,  Ist  September,  1857. 
"  Sir.  According  to  your  official  request,  we, 
the  undersigned,  repaired  on  board  the  ship  James  N. 
Cooper,  and,  after  carefully  surveying  her,  have  to  report 
that  we  found  the  repairs  necessary  fully  executed,  and 
we  consider  said  ship  to  be  in  a  perfect  seaworthy  con- 
dition. 

"  Eben  Harden, 

"  Master  of  bark  Lillias. 
"  T.  B.  Carver, 
'*  Sworn  before  me,  "  Master  of  bark  Travatora. 

"R.  M.  Hamilton,  "  John  Sloan, 

"  U.  S.  Consul.'*  "  Master  ship  carpenter." 

The  case  here  set  out  the  original  bill  of  lading  in 
Spanish.     The  following  is  a  translation : — 
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1864.  '^  I>  LuU  Amaldo,  captain  of  the  Oriental  ship  Dm 

Qj^^^  HermanoSi  at  present  anchored  in  this  port  of  Mtmk 
MoHTBFioEi.  ^^^^9  bound  to  port  in  England^  acknowledge  to  have 
received  and  loaded  in  this  ship  under  deck  and  in 
good  condition  from  Messrs.  Germano  Da  Casta  jf  Bro- 
thersy  for  account  and  risk  of  whom  it  may  oonoeni, 
800  tons  of  Patagonian  guano  (of  or  from  Patagoma\ 
all  of  which  I  bind  myself  to  deliver  dry  and  in  good 
condition,  marked  and  numbered  as  in  margin,  in  the 
said  port  of  England,  excepting  the  risks  and  perils  of 
the  sea,  to  Messrs.  Carr,  JosUng  jp  Co.,  or  to  their  order, 
paying  me  the  freight,  to  which  effect  I  pledge  my 
person  and  my  goods,  together  with  my  said  Tessd, 
freight,  and  appurtenances.  In  faith  of  which  I  ngn 
four  bills  of  lading  of  the  same  tenor,  the  one  being 
accomplished  the  others  to  be  without  yalue. 

''  JUante  Video,  29th  September,  1867. 
*'  Luis  Ansaldo.*' 
On  the  same  day  (October  1st)    Messrs.  Jacobs  I* 
Co.   wrote  to  Carr,  Josling  gf   Co.  in    the    following 
terms : — 
*'  Dear  Sirs,  '*  Buenos  Ayres,  1st  October,  1857. 

'*  We  have  now  the  pleasure  to  wait  upon  you  with 
the  bills  of  lading  of  a  cargo  of  guano  forwarded  by  our 
friends,  Messrs.  Germano  Da  Costa  8^  Irmao  to  your 
consignment.  This  vessel,  The  Dos  Hermanos,  will  sail 
from  Monte  Video  for  Cork  or  Falmouth  for  orders  to 
any  port  in  the  United  Kingdom,  and  we  trust  yon  may 
be  able  to  effect  a  sale  previous  to  her  arrival. 

'*  Messrs.  Germano  Da  Costa  Sf  Irmao  mil  address  yoa 
direct  in  regard  to  their  wishes  for  the  sale  of  both  cargo 
and  ship,  and  we  trust  you  may  have  no  difiScoIty  in 
carrying  out  their  instructions. 
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''The  vesael  was  originally  The  J.  N.   Cooper,  an        1864. 
Amerienn  barque  of  549  tons,  and  in  consequence  of        cIrr 
repairs  and  disputes  had  to  be  sold  in  Monte  Video,  and    momtbfiors. 
in  order  to  assist  you  in  effecting  insurance  we  enclose 
you  the  certificate  from  the  American  consulate    at 
Monie  Video  that    she   is   in  a  seaworthy  condition. 
We  shall  be  obliged  by  your  effecting  an  insurance  on 
the  Teasel  and  cai^  for  the  sum  of  lO^OOOiL  on  the  best 
terms. 

*'  "We  remain,  dear  sirs,  your  obedient  servants, 

''Jacob$^Cor 

The  above  documents,  with  the  bills  of  exchange  for 
4000/.,  arrived  in  England,  and  the  bills  were  accepted 
by  the  drawees.  Afterwards,  and  on  or  about  the  27th 
No/oember,  1857,  Mr.  William  WanUyn,  a  brother  of 
one  of  the  members  of  the  firm  oi  Jacobs  %  Co.,  and  who 
carried  on  business  at  Manchester  and  Bury,  received 
information  from  Carr,  JosUng  jr  Co.  that  they  had  sus< 
pended  payment,  and  that  Jacobs  jf  Co.  were  interested 
in  their  stoppage. 

At  the  trial  Mr.  Wahkfyn  was  called  as  a  witness,  and 
stated  as  follows : — 

*'  I  carry  on  business  at  Manchester  and  Bury,  I  had 
a  brother  in  business  at  Monte  Video  and  Buenos  Ayres. 
The  name  of  the  house  was  Jacobs  %  Co.  On  the  27th 
November,  1857, 1  received  an  intimation  fix)m  Oorrr, 
JosKng  ^  Co.  that  they  had  suspended  pajrment.  I  was 
informed  by  them  that  Jacobs  ff  Co.  were  interested  in 
their  stoppage.  I  went  up  to  London  immediately.  I 
ascertained  that  the  value  of  the  ship  and  cargo  was 
8000JL  to  4000/.  more  than  the  amount  of  their 
bills.  I  learned  from  Carr,  Josling  ff  Co.  that  they 
had  accepted  the  bills,  but  could  not  meet  them. 
Great  loss  would  have  been  caused  if  the  bills  had  been 
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1864.       returned.      Carr,  JonUng  §•  Co.  handed  to  me  the  letter 
Cabb        of  the  1st  October,  1857,  from  Jacobs  jp  Co.,  of  Buenom 
MoHTEFioRE.  ^^^^^  *<>  CuvT,  JosUiig  8f  Co.    They  told  me  they  ha^ 
not  effected  any  insurance.     They  gave  me  the  letter 
and  also  the  certificate  of  the  seaworthiness  above  s^ 
out,  and  shewed  me  the  bills  of  lading.      They  dp^. 
not  give  me  the  bills  of  lading  then.       I   broug"^ 
away  with  me  the  letter  and  certificate  of  the  a^^ 
worthiness.    I  observed  that  the  bill  of  lading  was  ^fe^ 
tons  of  guano  from  Patagonia.     There  is  no  guanoi^ 
Monte  Video.     They  did  not  then  give  me  the  bill^ 
lading.    I  afterwards  gave  an  undertaking  to  pay   tn 
bill,  and  they  gave  me  the  bills  of  lading.    I  went  wn0 
the  letter  and  the  certificate  to  effect  an  insurance, 
went  to  Mr.  Poole,  the  insurance  broker.      I  told  hii^ 
the  whole  circumstances.     He  was  a  member  of  tfa^ 
committee  and  one  of  the  oldest  members  of  lAogS^ 
I  considered  that  the  insurance  ought  to  be  SOOOiL  \m^ 
cover  all.     Mr.  Poole  took  me  to  the  Royal  Exchange 
office.     Mr.  Warre  is  manager  for  the  Royal  Exchange 
Mr.  Poole  said  '  Here  is  Mr.  fVanklyn,  he  wishes  yo^ 
to  do  an  insurance.     His  brother  has  advanced  4000*- 
upon  a  vessel  and  cargo,  and  has  drawn  upon  his  agents 
CatTf  Josiing  §•  Co.,  for  the  amount.    They  have  stopped 
payment,  and  Mr.  IVanklyn  is  anxious  to  protect 
brother^  and  he  will  take  up  the  bills  for  Jacobs  Sf 
(his  brother's)  house  if  he  can  get  the  vessel  and 
insured  so  as  to  cover  him.'     Mr.  Warre  said  *  What 
she  V     Mr.  Poole  said  '  She  is  an  American  vessdl,  a 
was   The  J.  N.  Cooper,   but  has  been  sold  to  so: 
Spaniards  in  Monte   Video,  after  being  repaired  the 
and  they  changed  her  name.     She  is  now  called  Z 
Dos  Hermanos.    It  was  said  she  was  sold  in  conseque 
of  want  of  repairs  and  disputes.'    Mr.  Warre  said  ' 
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ham  had  her  offered  to  us.    We  did  not  like  her.'        1864. 
I  said,  'We  have  a  certificate  of  seaworthiness  of  the         cabr 
▼esael  and  this  letter.'     I  had  the  letter  in  my  hand  at    MoranoEi. 
the  time.    I  handed  them  to  Mr.  IFarre.    I  said  the 
orders  were  to  insure  for  a  much  lai^r  amount,  but 
mj  intention  was  to  insure  to  protect  the  bills,  I  men- 
tioned I  wanted  5000/.    Mr.  Warre  certainly  looked  at 
the  documents.    I  believe  he  read  them.     He  had  them 
in  his  hands  and  handed  them  back  to  me.    Mr.  Wiarre 
asked, '  Was  the  vessel  loaded  at  Monte  Video  f    Mr. 
JPM^e  said,   '  Of  course,   she  brought  the  cargo  from 
Patagonia  ;  there  is  no  guano  at  Monte  Video,*     I  said 
I  can't  tell,  but  she  had  been  repaired  there,  and  I 
should  say  some  portion  had  been  taken  out,  but  I 
know  nothing  for  certainty.  All  I  know  is,  my  brother  has 
advanced  4000/.  upon  the  ship  and  cargo ;  that  she  left 
Monte  Video  about  the  end  of  October,  and  ought  to  be 
more  than  half  way  here.     I  have  been  at  Monte  Video, 
and  spoke  from  experience.     After  a  pause  Mr.  Warre 
said,  *  We  will  do  half  the  amount  at  ten  guineas.'     I 
said  it  was  an  enormous  premium.     Mr.  Poole  said  *  I 
do  not  think  you  will  get  it  at  less.'     I  said,  '  very  well' 
and  Mr.  Warre  took  the  risk.     I  and  Mr.  Poole  went 
direct  to  the  Alliance  from  the  one  office  to  the  other. 
We  saw  Mr.  Gabb  the  manager.     Mr.  Poole  introduced 
me  as  one  of  the  firm  of  Bradshaw,  fVanklyn  §•  Co.  of 
Manchester.     I  made  the  same  statement  substantially 
to  him.     I  gave  Mr.  Gabb  the  letter.     He  passed  it  to 
a  gentleman  who  sat  beside  him.     The  gentleman  to 
whom  the  letter  was  handed  came  and  whispered  some- 
thing to  Mr.  Gabb.     Mr.  Gabb  said,  *  Upon  whose  ac- 
count is  the  insurance  to  be  effected  ?'  I  said  I  suppose  on 
aooomit  of  Jacobs  jp  Co. ;  they  hold  the  ship  and  cargo 
VOL.  V.  2  b  b.  &  8. 
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1861.        to  secure  themselves.     Mr.   Gabb  said^  '  Then  it  bad 
Carii        better   be    put    upon  the  face  of  the  pdicy*.    My 
MoNTsrioKs.  iinpression  is  that  Mr.  Poole  passed  them  a  slip  of  pspr, 
saying  that  the  Exchange  had  done  one  half;  he  mbi 
them  to  do  the  other  and  then  Mr.  WanUyn  wooU  be 
satisfied  he  had  done  all  he  could  for  his  brother.    Hfe 
paid  the  Alliance  the  same  premium,  ten  guineaSi   I 
got  both  policies  and  paid  the  bills.     They  are  here  ia 
Court     The  ship^  I  heard,  was  abandoned  at  Manrnhm 
and  was  sold  and  broken  up.    I  sent  the  papers  imms^ 
diately  to  the  offices." 

Cross-examined.  **  I  had  no  other  information  but 
the  certificate  and  letter.  The  letter  had  just  nmA 
to  Carr  <$•  Josling.  I  am  quite  positive  I  only  saw  tbn 
one  letter  then.  I  saw  this  letter  also  (being  the  letter 
of  the  1st  October,  1857,  firom  Da  Costa  to  Jacobs  ff  CW) 
I  had  not  been  informed  that  the  ship  had  met  aeicve 
weather  in  coming  to  Mofite  Video.  All  I  knew  was 
what  is  in  the  letter  and  the  certificate.  I  have  a  perfect 
recollection  of  all  the  circumstances.^' 

Mr.  John  Poole  was  also  called  and  stated.  '^  I  have 
been  at  LloycTs  fifty  years.  I  have  heard  the  evidence 
of  the  last  witness.  The  account  he  has  given  is  correct 
as  relates  to  my  knowledge.  I  am  certain  that  both 
certificate  and  letter  were  shewn  at  both  offices.*'  [It 
was  agreed  at  the  trial,  and  was  to  be  taken  that  what 
occurred  at  the  offices  was  as  stated  by  Mr.  Wankfyn.] 

A  £Eu»imiIe  of  the  policy,  as  drawn  up  by  Tie 
Alliance  Marine  Insurance  Company,  was  annexed  to  and 
formed  part  of  the  case. 

The  vessel    with  the   cargo   left   Monte    Video  fer, 
England  Q\\  the  21.^  t  October^  1857,  and  in  the  couie 
of  her  voyage  she  encountered  very  heavy  weather,  and 
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both  Bhip  and  cargo  suffered  sea  damage^  which  neces-         1864. 
ntated  her  patting  into  the  port  of  Maranham^  and        "^j^ 
erentnally  the  ship  was  condemned  and  sold  by  order    hohiIViori 
of  the  Tribunal  of  Commerce  at  Maranham^  and  such 
portions  of  the  cargo  as  were  not  rendered  useless  by 
tea  damage  were  also  sold. 

At  the  trial  it  was  admitted  that  the  sea  damage  to 
the  ship  and  cargo  which  necessitated  the  putting  into 
Maranham  caused  an  average  loss  of  both  ship  and 
cargo,  but  not  a  total  loss  of  either ;  and  it  was  agreed 
that  the  amount  should  be  referred. 

The  defendants  admitted  that  the  ship  was  sea- 
worthy when  she  sailed  from  Monte  Video,  and  that  she 
sailed  from  Monte  Video  intending  to  proceed  to  Entfland, 
and  they  further  admitted  the  interest  as  averred. 

It  was  agreed  that  the  Court  should  draw  all 
inferences,  and  have  all  such  powers  as  a  Judge  at  nisi 
priuB  as  to  amendment  or  otherwise. 

The  Court  or  either  party  was  to  have  power  to 
refer  to  the  pleadings  and  the  several  depositions  and 
exhibits  thereto,  and  the  demurrer  on  the  record  was  to 
be  argued  along  with  the  case. 

The  pleas  in  the  action  were  delivered  on  the 
19th  Juli/,  1861,  and  the  plaintiffs  applied  at  Chambers 
on  the  20th  March^  1863,  and  also  at  the  trial,  to  add 
an  equitable  replication  to  the  fourth  plea,  to  the  effect 
''that  at  the  time  of  effecting  the  insurance  it  was 
stated  to  the  defendant  that  the  goods  insured  had 
been  originally  loaded  at  Patagonia  and  brought  thence  * 

to  Monte  Video  in  the  same  vessel  on  board  of  which 
they  were  subsequently  dispatched  from  Monte  Video^ 
and  that  the  insurance  was  to  be  on  such  goods ;  and 
that  it  was  agreed  between  the  plaintiffs  and  the  de* 
2  z2 


at  Monte  Vtdeoy  and  that  it  was  contrary  to  tli 
tion  of  both  plaintiffs  and  defendant  that  th 
should  be  held  to  apply  only  to  goods  original 
on  board  the  vessel  at  a  port  in  the  river  Platen 
to  apply  to  goods  originally  laden  at  Patago 
brought  thence  to  Monte  Video.'^  The  plaintifi 
cation  was  refused  both  at  Chambers  and  at  the 

The  question  for  the  opinion  of  the  Court  was,  "^ 
the  plaintiffs  were  entitled  to  recover  under  th 
in  respect  of  both  ship  and  cargo,  or  either,  an 
of  them,  or  any  part  thereof. 

If  the  Court  should  be  of  opinion  in  favour 
plaintiffs,  the   verdict  was  to   stand  for  them 
amount  of  the  average  loss  to  be  settled  as 
agreed. 

If  the  Court  should  be  of  opinion  that  the  { 
were  entitled  to  recover  only  in  respect  of  the 
only  in  respect  of  the  cargo,  then  the  verdict  si 
entered  for  the  plaintiffs,  in  such  manner  as  th 
thought  proper,  the  average  loss  in  either  cai 
settled  as  already  agreed. 

If  the  Court  should  be  of  opinion  that  the  ] 
were  not  entitled  to  recover  either  in  respect  of 
or  of  the  cargo,  then  a  nonsuit  was  to  be  entere 

The  case  was  argued  in  the  Court  below,  in  ^ 
mas  Term,  1863,  November  17. 

Edward  James  {Milwardhui  fV,  Potter  wiih  I 
the  plaintiffs. — First.  The  proposition  that  a  polii 


/^ 
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present  form  will  not  cover  goods  put  on  board  before  1864. 
the  time  specified  for  the  commencement  of  the  adven-  cabr 
tore  does  not  hold  universally.  It  is  a  strict  rule,  and  mohtefioek. 
one  at  which  the  Courts  arrived  with  reluctance ;  Rick' 
man  v.  Carstairs  (a),  Robertson  v.  French  (J).  Nonnen  v. 
KettleweU  (c)  is  in  point  There  an  insurance  was  efiected 
finom  Landacrona  to  Wolgast,  and  although  it  appeared  that 
the  goods  had  been  loaded  on  board  the  ship  at  Gotten" 
burgh  before  she  arrived  at  Landscrona^  the  plaintiff  was 
held  entitled  to  recover.  That  case  is  supported  by  Bell 
V.  Hobson  {d)  and  Gladstone  v.  Clay  {e).  Here  was,  in  point 
of  fact,  a  reloading  at  Monte  Video,  and  an  entirely  new 
adventure  within  the  termsof  the  policy  commencing  from 
that  place.  The  objection  can  at  most  apply  only  to  the 
insurance  on  the  goods,  not  to  the  insurance  on  the  ship. 
Secondly.  There  was  no  concealment  of  material  &cts. 

Brett  {Cohen  with  him),  contra,  on  the  first  point 
argued  to  the  same  efiect  as  afterwards  in  the  Court  of 
Exchequer  Chamber.  [He  cited  Spitta  v.  Woodman  (/), 
The  IViUiam  (g),  and  Murray  v.  The  Columbian  Insurance 
Company  (A).] 

On  the  second  point  he  cited  2  Duer  on  Insurance,  891. 

Edward  James,  in  reply,  cited,  on  the  second  point, 
Boyd  V.  Dubois  (i),  and  Russell  v.  Thornton  (k), 

CocELBURN  C.  J.     There  are  two  questions  on  which 

(a)  5  5.  #  Ad,  651.  (b)  4  East  130. 

(c)  16  East  176.  (d)  16  East  240;  3  Camp.  272. 

(^)  13f.#A4ia  (f)  2  Taunt.  416. 

(j)  5  Ch.  Bob.  385.  (A)  11  Johns.  302. 

(t)  3  Can^,  133.  {k)  4  H.  f  N.  78a 
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1864.  the  Court  must  give  judgment.  First.  Whether  the  risk 
Cakr  attached  on  the  cargo  as  loaded  at  Monte  Video,  the  cargo 
MonTKnoRB.  ^^  ^^^*  having  been  loaded  at  Liones  Island  in  Patagonia  ; 
it  being  contended  that,  according  to  the  rule  laid  down 
in  the  cases  cited,  the  terms  of  the  policy  have  not  been 
complied  with.  Secondly.  Whether  material  facts  were 
not  brought  to  the  knowledge  of  the  underwriter  at  the 
time  of  the  insurance. 

As  to  the  first,  it  is  true  there  has  not  been  an  actual 
loading  on  board  this  ship  at  Monte  Video,  and  if  the 
authorities  establish  the  conclusion  that  an  actual  load- 
ing must  take  place  in  the  port  mentioned  in  the  policy^ 
no  doubt  the  defence  of  the  underwriter  would  be  suffi- 
cient. But  I  think  Nonnen  v.  KetileweU  {a)  establishes 
sufficiently  for  the  present  purpose  that  there  may  be  a 
constructive  loading  at  a  particular  place  so  as  to  satisfy 
the  language  of  such  a  policy  as  this.  In  that  case,  the 
cargo  having  been  put  on  board  at  a  port,  the  vessel 
came  to  that  from  which  she  was  insured,  in  order  to 
have  the  amount  of  duties  asce^^ned,  and  the  cargo 
was  examined  with  that  view.  A  portion  of  it  was  taken 
out  for  the  purpose,  and  when  the  Custom  House  offioem 
discharged  their  functions  it  was  put  back  again ;  and. 
this  was  held  a  sufficient  loading  of  the  whole  cargo  at 
the  second  port  to  satisfy  the  terms  of  the  policy.  Accor- 
ding to  the  authority  of  that  case,  therefore,  a  constmo- 
tive  loading  will  suffice,  and  this  brings  us  to  the  question, 
has  there  been  a  constructive  loading  here  ?  We  find  that 
when  this  vessel  came  to  Monte  Video,  having  sustained 
some  sea  damage,  a  portion  of  the  cargo  was  taken  out, 
and  afterwards  replaced,  and  that  renders  the  case  very 
similar  to  Nonnen  v.  Kettkwell  (a).  But  I  prefer  baaing 
(a)  IG  East  176. 
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my  decision  on  the  broader  ground,  namely^  that  here        1864. 

was  a  change  in  the  ownership  and  destination  of  the        cIer 

vessel.     When  the  cargo  was  loaded  on  board  it  was   jfoKTEnoaB. 

agreed  that  it  might  come  to  any  port  in  England;  on 

the  transfer  of  the  cargo  to  other  hands  the  new  voyage 

of  the  ship  was  to  be  to  any  port  in  the  United  Kingdom. 

Tliat  is  an  entire  change  of  ownership  and  a  partial  change 

of  destination^  which  made  this  a  new  adventure  and  a 

new  voyage.     This  cargo  must  therefore  be  considered 

as  constructively  shipped  and  loaded  at  Monte  Video. 

I  do  not  wish  to  pronounce  any  opinion  relative  to  the 
principle  on  which  Nonnen  v.  Kettlewell  (a)  was  decided. 
It  is  clear^  however,  that  Lord  Ellenborough,  both  in 
that  case  and  in  Bell  v.  Hobsonip),  thought  that  the 
old  rule  in  force  before  those  cases  had  gone  quite  far 
enough;  and  that  where  it  could  be  seen  there  was  a 
substitution  of  a  new  state  of  things,  what  virtually 
amounted  to  a  loading  of  the  cargo  at  the  place  specified 
would  sufBce.  If  either  the  view  taken  by  the  Court  in 
Nonnen  v.  Kettlewell,  or  its  application  to  this  case,  is 
erroneous,  the  Court  of  Exchequer  Chamber  can  review 
our  decision.  That  case  has  been  followed  by  various 
others ;  but  it  has  never  come  imder  the  review  of  a  Court 
of  error,  and  I  think  it  is  desirable  that  it  should  be 
confirmed  if  it  is  to  be  confirmed,  and  reversed  if  it  is 
to  be  reversed.  For  the  purpose  of  to-day  it  is  enough 
to  say  the  present  case  comes  within  the  principle  there 
laid  down. 

On  the  second  point,  I  do  not  think  that  we  are  called 
on  to  pronounce  an  opinion  on  the  matter  decided  in 
JBojfd  V.  Dubois  (c).     It  seems  to  me  a  strong  propo« 

(a)  16  East  176.  {b)  16  East  240;  3  Campb,  272. 

(c)  3  Campb.  133. 
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1864.        sition  to  say  that  where  goods  are  insured^  and  when 
C^        shipped  are  in  such  a  condition  as  to  contain  in  them- 
MoHTEFioRE    ^^^^^  *^®  gcmi   of  thcir  own  probable   destruction^ 
that  is  a  matter  which  need  not  be  brought  to  the 
knowledge  of  the  underwriters.     If  it  were  necessary  ftnr 
the  decision  of  this  case  to  carry  that  dc^ma  to  its  full 
ext^nt^  I  should  like  time  to  consider.     But  it  is  not 
necessary,  for  the  facts  here  enable  us  to  decide  the  case 
without  it     It  does  not  appear  that  the  cargo  generally 
had  been  damaged ;  a  small  portion  to  which  it  was 
shewn  some  damage  was  done  by  sea  water  had  been 
landed,  and  perhaps  dried  before  it  was  put  on  board  again.     , 
But  suppose  there  had  been  partial  damage  to  the  cargo^  ^^. 
it  is  doubtful  if  that  fact  was  brought  to  the  notice  o^^ 
any  of  the  parties.     It  appears  that  the  vessel  and  cargcc^ 
belonged  to  Da  Costa,  Brothers,  of  Monte  Video,  wh(^^ 
would  naturally  take  care  of  them,  and  there  is  nothin^^^ 
here  to  warrant  the  inference  that  they  knew  of  th^m 
previous  wetting  of  even  this  small  portion  of  the  cnrg^^i^ 
Practically  the  insurance  here  was  for  the  benefit  ^^ 
Jacobs  §•  Company',  by  whom  money  had  been  advanc 
on  this  cargo,  and  who  would  lose  if  it  received 
damage,  and  there  is  nothing  to  shew  that  they  eit 
had  any  knowledge  of  this.     The  case  therefore  fails 
to  there  having  been  anything  material  to  communic 
but  still  more  so,  as  to  whether  if  there  were  it 
brought  to  the  knowledge  of  Da  Costa  jf  Company,  \ 
still  more  of  Jacobs  ^  Company. 

WiGUTMAN  and  Mellob  JJ.  concurring^ 

Judgment  for  the  plaintifb^  I 
on   the   demurrer  and  on 
issues  of  fact. 
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1864. 
Ca&b 

MOHTEriOSX. 


ClRR 

The  defendant  having  brought  error  on  this  judg-    ^^^^; 
ment,  the  case  was  now  heard  before  Eble   C.   J.^ 
Wili.es  and  Keating  JJ.,  and  B&amwell,  Channell 
and  PiooTT  BB. 

Brett  {T.  Jonea^  Northern  Circuit,  and  Cohen  with 
him),  for  the  defendant. — ^According  to  the  express 
terms  of  this  policy  the  adventure  was  to  begin  from  the 
loading  of  the  ship  "  from  port  or  ports  in  the  river 
PlateJ*  It  appears,  however,  that  the  ship,  under 
another  name,  was  originaUy  loaded  in  Pataffonia,  that 
she  arrived  at  Monte  Video  in  the  river  Plate  in  a 
damaged  condition,  when  a  portion  of  her  cargo  was 
removed  to  enable  the  owners  to  repair  the  damage, 
and  was  then  replaced.  There  is  a  strong  current  of 
authority  that,  whatever  the  knowledge  or  intention 
of  the  parties,  the  language  of  such  a  policy  as  the 
present  does  not  attach  unless  the  goods  are  loaded  in 
the  ordinary  way  at  the  place  specified  in  the  policy ; 
1  Amould  on  Insurance^  pp.  471-2,  2nd  ed.,  Robertson 
V.  French  (a),  Homeyer  v.  Lushington  (i),  De  Symonds  v. 
Shedden  (c),  Spitta  v.  Woodman  (d),  Langhom  v.  Hardy  (e), 
Medman  v.  Lowdon  {/),  Mellish  v.  Allnutt  (g),  Rickman 
Ym  Carstairs  (A).  [Erie  C.  J.  referred  to  Tobin  v.  Har^ 
Jord  (t).]  A  similar  construction  has  been  put  on  this 
clause  in  the  United  States  of  America.    In  1  Phillips  on 

(a)  4  East  130.  {b)  15  East  46. 

((?)  2B.fP.  163.  (d)  2  Taunt.  416. 

(e)  4  Taunt,  628.  (/)  5  Taunt.  462. 

(g)  2M.fS.  106.  (A)  5  B.  j- Ad,  651. 

(0  13  C.  B.  N.  S.  791. 
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1864.        Ifuurance,  p.  511  et  seq.,  §  989,  8rd  ed,  "  Whethor* 

Q^^^        lying  the  risk  to  begin  '  on  the  loading  of  goods'  is  ] 

MoHTSFioBi.  description,  or  a  warranty  that  the  goods  shall  be  lo 

at  the  port  named  ? — ^This  description  restricts 

.  commencement  of  the  risk,  when  it  has  any  effect; 

the  jurisprudence  presents  divers  instances  of  the  fii 

of  insurances  imder  this  description,  which  would 

taken  effect  under  the  more  general  one  '  at  and  frc 

He  then  cites  several  cases,  and  among  them  HodgB 

Richardson  (a) ;  and  the  American  cases  of  Bicfum 

The  Marine  Insurance  Company  (i),  and  Murray  v. 

Columbian  Insurance  Company  (c). 

In  the  Court  below  Nonr^en  v.  KettleweU  (jt) 
relied  on  by  the  other  side.  That,  however,  is  n 
a  decision  on  facts  than  on  law.  Besides,  the  jadgi 
proceeds  partly  on  the  ground  that  the  policy  was 
from  average,  a  circumstance  which  is  of  no  imports 
Moreover,  the  report  cannot  be  trusted,  for  it  pitrf 
to  set  out  in  a  note,  p.  188,  note  (a),  the  previous  ca 
Sjntta  V.  Woodman  (e),  and  sets  it  out  incorrectly, 
true  that  the  Court  below  decided  in  accordance  with 
case,  but  they  added  that  it  might  be  reconsidered 
Court  of  error,  and  that  they  preferred  determiniiii 
present  case  on  principle,  namely,  that  there  had  be 
Monte  Video  a  change  both  of  owners  and  destinatio 
as  to  constitute  an  entirely  new  adventure.  But  not 
was  done  here  which,  according  to  mercantile  w 
amoimted  to  a  reloading  of  the  entire  cargo.  1 
excess  in  the  rate  of  premium  is  immaterial ;  Hal 
V.  Youny  (J).    It  is  difficult  to  attach  any  meaiiin 

(a)  1  W.  Bl,  463.  {h)  3  Johu.  307. 

(c)  11  Johns,  302.  (d)  16  EaU  176. 

{€)  2  Taunt.  416.  {f)%K^B,  312L 
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the    term    ''conatroctiTe"    loading.      In  Harrison  v.        i864. 
EmM{a)  Erk  J.  says,  p.  481,  "  It  would  be  contrary        ^^^ 
to  sound  principles  of  construction  to  alter  the  meaning  j|^,„^„^,^^ 
of  plain  distinct   words  defining  the  beginning  of  the 
adventure   because   of  words  the  meaning  of  which  I    . 
cannot  expressly  define.''     In  The  WilUam  (S),  Sir  W. 
Grant  says,  p.  895,  '^  The  act  of  shifting  the  cargo  firom 
the  ship  to  the  shore,  and  from  the  shore  back  again 
into  the  ship,  does  not  necessarily  amount  to  the  termi- 
nation of  one  voyage  and  the  commencement  of  another. 
It   may  be  wholly  imconnected  with    any  purpose  of 
importation  into  the  place  where  it  is  done." 

MiluHtrd  (  fF.  Potter  with  him),  for  the  plaintiffs,  was 
not  heard. 

Erle  C.  J.  This  judgment  must  be  affirmed.  Here 
is  a  policy  of  insmrance  on  the  ship  Dos  Hermanos  and 
her  cargo  of  guano,  at  and  from  port  or  ports  in  the  river 
Plaie  to  the  United  Kingdom.  And  the  question  is  if  the 
policy  ever  attached,  especially  with  respect  to  the  guanOj 
because  it  says,  '^beginning  the  adventure  upon  the 
said  goods  and  merchandizes  from  the  loading  thereof 
aboard  the  said  ship  at  as  above/*  that  is,  from  the  river 
/%7/e.  Thecargo  had  been  originally  loaded  on  board  at 
Patagonia f  and  was  brought  into  the  river  Plate  in  the  ship 
in  a  distressed  state,  and  there  part  of  the  cargo,  that  is 
to  say,  enough  to  enable  the  shipper  to  repair  the  ship, 
was  taken  out,  and  on  her  being  repaired  was  put  on 
board  again.  I  decide  this  case  on  the  authority  of 
Nonnen  v.  Kettlewell  (c),  that  the  stipulation  for  loading 

(a)  7  i&  #  B.  465.  {b)  6  a.  Rob.  385. 

(c)  UEastm. 
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1864.       at  the  port  of  departure  is  satisfied  here,  as  it  was  tiiere, 
Cj^       notwithstanding  there  was  a  partial  reloading  at  that 
MoMTBrioBx.  P^'^    -^^  ^^^  ^^^^^  being,  as  I  consider,  in  aooordance 
with  the  widest  and  most  important  principles,  if  there 
were  a  conflict  of  authority  on  the  subject  I  should 
abide  by  that  which  is  founded  on  reason.     But  that 
case  is  not  an  exceptional  one,  as  put  by  Mr.  BrtU.  ^^ 
The  contract  of  insurance,  though  a  mercantile  instm-^i^^ 
ment,  is  to  be  construed  according  to  the  same  rules 
all  other  written  contracts,  namely,  the  intention  of  tfa^. 
parties,  which  is  to  be  gathered  from  the  words  of 
instrument  interpreted  together  with  the  surroi 
circumstances.      If  the  words  of  the  instrument 
dear  in  themselves  the  instrument  must  be 
accordingly,  but  if  they  are  susceptible  of  more 
than  one,  then  the  Judge  must  inform  himself  by 
aid  of  the  jury  and  the  surrounding  circumstances  whg^r-^^ 
bear  on  the  contract. 

In  the  first  case  relied  on  by  Mr.  Brett,  Bobertsom  "^. 
French  (a).  Lord  Ellenborough  in  delivering  the  judgmeoiK  t 
of  the  Court  says,  p.  135,  "  In  the  course  of  the  argnmen  '^^ 
it  seems  to  have  been  assumed  that  some  peculiar 
of  construction  apply  to  the  terms  of  a  policy 
assurance  which  are  not  equally  applicable  to  the  terms 
of  other  instruments  and  in  all  other  cases :  it  is  there- 
fore proper  to  state  upon  this  head,  that  the  same  mle 
of  construction  which  applies  to  all  other  instruments, 
applies  equally  to  this  instrument  of  a  policy  of  in« 
surance,  viz.  that  it  is  to  be  construed  according  to 
its  sense  and  meaning,  as  collected  in  the  first  place 
from  the  terms  used  in  it,  which  terms  are  themsdves 
to  be  understood  in  their  plain,  ordinary,  and  popular 

(a)  4  Eatt  130. 
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aezise,  unless  they  have  generally  in  respect  to  the  snb-        1864. 

jeot-matter,  as  by  the  known  nsage  of  trade^  or  the  like,         Cakr 

aocjuired  a  peculiar  sense  distinct  from  the  popular    Mohtefiobb. 

sense  of  the  same  words ;    or  unless  the  context  evi- 

dexitly  points  out    that  they  must   in  the  particular 

insi;ance,   and  in  order  to    effectuate   the    immediate 

ixa-tention  of  the  parties  to  that  contract,  be  understood 

ixB.  some  other  special  and  peculiar  sense.'^    In  that  case 

tberc  was  no  doubt  whatever  as  to  the  meaning  of  the 

snljject  of  insurance.     Goods  were  insured  beg-inning 

tike   adventure  from  the  loading,  &c.,   ^'at  all,  any,  or 

every  port  and  place  where  and  whatsoever  on  the  coast 

of  Brazil"     There  is  a  full  description  that  the  intended 

adventure  was  with  respect  to  goods  put  on  board  at 

SrazUy  so  that  the  holding  that  that  policy  extended  to 

•^y  port  not  of  Brazil  would  defeat  the  intention  of  the 

Parties.    In  another  of  Mr.   Bretf^  cases,    SpitCa  v. 

^ocdman  (a),  the  insurance  was  on  a  ship  "  at  and  from 

^oiUnburgh**  to  her  first  port  of  discharge  in  the  Baltic^ 

^  specific  goods,  '^beginniug  the  adventure  upon  •the 

•**^  goods  from  the  loading  thereof  on  board  the  said 

BQipj*'  jjqIj  saying  where.     The  ship  was  loaded  in  London 

^^  sailed  thence,  bound  for  Gottenburgh,  or  some  port 

^  the  Baltic.      On  her  arrival  at  Gottenburghy  the  port 

-^Qlau  was  assigned  as  the  port  of  discharge,  for  which 

^^^^  she  sailed,  and  having  been  captured  it  was  held 

^^^  the  underwriters  were  not  liable.     But  it  seems  to 

t:liat  that  construction  defeated  the  intention  of  the 

'^^iiis  subject  was  much  considered  by  this  Court  in 
V.   Bumess  (J),  reversing  the  judgment  of  the 

(a)  2 Taunt,  416.  (b)  SB, ^8.  751. 
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1864.  Queen's  Bench  (a),  where  it  was  laid  down  that  it  it  a 
Q^g^  question  of  construction  whether  a  descriptive  statement 
MoHiinoE..  ^^  ^  P^^  ^  insurance  is  a  mere  representatioii  or 
a  suhstantive  part  of  the  contract  Here  the  wdds  ''tt 
and  from  port  or  ports  in  the  river  Plate  to  the  CUrf 
Kingdom,*'  ''beginning  the  adventure  upon  the  and 
goods  and  merchandizes  from  the  loading  thereof  aboard 
the  said  ship  at  as  above,''  are  to  be  looked  at  with  ihe 
surrounding  circumstances  of  the  case.  From  thoK 
circumstances  it  appears  that  at  the  time  the  contract 
was  made  the  parties  had  frdl  notice  that  periiapa  no  part 
of  the  cargo  was  loaded  in  the  river  Plate,  that  it  waa  a 
Patagonian  cargo^  and  that  their  intention  was  to  eflbct 
an  insurance  on  the  Dos  Hermanoswud  her  cargo^  whidi 
had  then  gone  over  a  considerable  portion  of  her  voy^^ 
The  provision  in  the  policy  as  to  the  adventure  bq^inning 
fi*om  the  loading  in  the  river  Plate  I  should  aay  wis  a 
mere  description  and  not  a  condition  precedent.  I  talks 
PhUfips  on  Insurance  to  be  a  masterly  book,  and  he  tlma 
heads  his  article  939,  vol.  1,  p.  511,  3rd  ed.,  in  which  tMi 
matter  is  discussed,  ''Whether  specifying  the  risk  tobegm 
'  on  the  loading  of  goods*  is  mere  description,  or  a  war- 
ranty that  the  goods  shall  be  loaded  at  the  port  named  f 
He  goes  through  many  cases,  some  of  them  confirming 
the  vi(;w  of  Mr.  Brett,  but  at  p.  516  he  says,  '^  Theae  dia- 
crepant  decisions  evidently  do  not  coincide  in  support  of 
any  general  proposition.  That  to  which  they  seem  to 
be  the  nearest  approximation,  and  which  may  be  adopted 
without  a  departure  from  any  general  principle,  U,  that 
This  specification  of  the  terminus  k  quo,  unless  it  appears 
by  the  policy  to  be  intended  as  a  warranty  of  the  loading 
at  the  desi^ated  place,  is  to  be  taken  as  mere  recital, 

(a)  I  B.^S.  877. 
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deflcription^  or  intention  or  expectation^  being  at  most        18B4. 
an  implied  representation  of  the  loadings  and  is  to  be         ca&k 
construed  accordingly/'      It  cannot  therefore  be  said  HovxBrioBx. 
that  the  American  lawyers  have  been  entirely  consistent 
in  what  I  think  an  unwarrantable  extension  oi  Robertson 
Y*  Freneh{a). 

Looking  at  all  the  cases  in  which  it  appears  under- 
writers never  attached  the  smallest  importance  to  the 
place  of  loading,  the  defendant  here  should  not  be 
allowed  to  defeat  his  liability  because  in  some  cases 
those  words  were  held  essential  I  have  taken  that 
result  of  the  cases  from  PhUKps  ;  and  in  Richards  v.  The 
Marine  Insurance  Company  (b),  cited  from  him  by  Mr. 
BreH  the  words  may  have  been  of  importance  or  not 
But  the  Judge  before  whom  the  cause  was  tried  adhered 
to  the  construction  put  by  him  at  the  trial,  that  they 
were;  and  when  the  plaintiff  applied  for  a  new  trial  on 
the  ground  that  the  assurers  subscribed  the  policy  with 
fall  knowledge  that  the  cargo  which  arrived  at  Nmtas  in 
Cuba  would  not  be  permitted  to  be  landed;  instead  of 
saying  that  the  words  were  incapable  of  being  affected  by 
surrounding  circumstances,  the  Court  refused  to  hear 
an  affidavit  to  shew  their  meaning,  because  the  plaintiff 
ought  to  have  been  prepared  with  that  evidence  at  the 
trial.  Without  at  all  intending  to  nm  counter  to  a 
series  of  decisions,  I  dispose  of  this  case  because  I  think 
^annen  v.  Kettlewell  (c)  decisive  in  favour  of  the  plain« 
tiffis,  whether  the  general  question  is  subject  to  the 
meaning  which  Mr.  Phillips  puts  upon  it,  or  whether  the 
stricter  construction  of  Mr.  Brett  ought  to  prevail. 

(a)  4  Eatt  ISO.  (6)  3  Jokna.  307. 

(c)  \%East\n, 
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1864.  I  think  I  may  say  that  my  brothers  fftOes  and  P^oii  (a) 

Carb        concur  with  me  in  this  decision. 


T. 

MONTinORS. 


BaABfWELL  B.    I  wish  to  add  one  word.     I  have  no 
desire  to  overrule  cases  already  decided^  but  I  think  the 
construction  of  this  clause  is  as  stated  by  Lord  CSiief 
Justice  Erie.     And  in  this  I  think  that  we  do  not  dissent 
from  or  overrule  Robertson  v.  French  (b).     It  is  not 
necessary  to  go  into  an  elaborate  argument  to  shew 
why  I  think  so,  but,  from  the  very  words  of  the  policy  ■ 
there,  if  loading  the  goods  at  a  particular  place  we 
meant  to  be  a  condition  precedent,  that  would  have 
more  distinctly  stated.     As  well  as  I  understand  tha^ 
case,  for  it  is  not  very  clearly  reported,  a  vessel 
taken  a  cargo  on  board  at  the  Cape  of  Good  Hope,  witT^ 
the  intention  of  trading  to  Brazil  and  bringing  back  ^ 

return  cargo  from  thence.     Insurance  was  made  on  *1-  iq 

return  cargo,  and  the  ship  was  insured  in  like  ma 
and  according  to  my  judgment  what  the  Court 
cided  was,  that  neither  ship  nor  cargo  was  insured 
the  beginning  of  the  return  voyage.     There  is  no 
in  that  case  inconsistent  with  the  principles  we  \ 
already  laid  down;  and  that  enables  me  to  rely 
the  more  confidence  on  Nonnen  v.  Ketdewell  (c). 


Keating  J.  and  Channell  B.  concurred. 

Judgment  aflSncB- 

(a)  These  learned  Judges  liad  left  the  Court  during  the  i 

(6)  4  Eatt  IdO.  (e)  16  Ekui  ITS. 
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and  another  against  The  Rotal  Exchangs  Wednesday, 
Assurance  Corporation. 


Marine  Insutm 
once. 


3.6  |}lAmti£EB  effected  with  the  defendants  a  policy  of  assnrance  oH  a  ^^^ 
miA  hep  cazgo  of  guano,  which  contained  the  following  clause :  *'  free   "^J^V  -„-«,|w 
^    an  ayerage  op  claim  apising  from  jettison  op  leakage  unless  con-    ^^lJL/^^ 
L^t  upon  stpandinff  sinking  op  fipe."    During  the  voyage  the  ship,  by   ***'^*^^'''* 
i-X'^stuous  weathep,  became  leaky,  and  was  compelled  to  put  into  a  port, 
L  'wu  there  found  unfit  to  proceed  on  her  voyage,  which  was  abandoned, 
^<S.   -tiie  ship  and  goods  sold.    Held,  by  the  Queen*8  Bench,  and  judg* 
■■■■  •■^'fc  aiBpmed  in  the  Exchequer  Chamber,  that   the  plaintiffs  were 
^Xi'tm'ftled  to  recorep  aa  for  an  average  loss. 


'  HIS  was  an  action  upon  a  policy  of  assurance^  dated 

5th  December^  1857,  eflTected  by  the  plaintiffs  with 

*^^   defendants'  Company^  for  2500/.  on  the  ship  Dos 

'^^'^^manoM  and  her  cargo  of  guano,  '*  at  and  from  Monie 

^'^^ieo  and  any  ports  in  the  river  Plate  to  any  ports  in 

■^^  United  Kingdom^  with  leave  to  call  and  wait  at  any 

^^^^ia  in  the  LrUh  or  English  Channel  for  orders. 

Being  on     \^^f         ^^^^\       £5000, 
I  Guano      £8500  / 

*  ^"^^  from  all  average  or  claim  arising  from  jettison  or 

^^^3uige  nnless  consequent  upon  stranding  sinking  or 

^^^^    The  value  of  £  to  be  mutually  admitted 

^**  ^justing  and  deciding  all  claims  for  loss  or  particu- 

^^*^  average." 

^lie  first  count  of  the  declaration,  after  averring  the 

^J^ng  of  the  policy  &c,  stated  that  the  ship  with  the 

^"^^^^8  on  board  departed  from  Monte  Video  on  the 

^^ge,  and  during  the  continuance  of  the  risk,  by  tem- 

^^^^Xious  weather,  became  leaky,  and  was  damaged,  and 

^^^     compelled  to  proceed  to  a  port  of  safety,  to  wit, 

^^^^anham ;  that  she  was  there  found  unfit  to  proceed 

^*^:iL.  V.  2  F  B.  &  s. 
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1864.       on  her  voyage^  and  that  it  became  necessary  to  abandoi 

Cars         the  voyage,  and  to  sell  the  ship  and  goods,  and  the 

RoTAL       ^^^  accordingly  sold,  and  the  vessel  and  goods  wer 

A^^ruS"     wholly  lost.    Averment  of  performance  of  all  condition 

Corporation,    precedent.    Breach,  nonpayment  of  the  amount  insured 

There  were  also  the  common  money  counts. 

The  defendants  pleaded  to  the  first  count.  Not  guilt 
by  statute  under  their  special  Act,  upon  which  issue  w« 
joined.  As  to  the  residue  they  brought  money  iar 
Court,  which  the  plaintiffs  accepted  in  satisfaction. 

The  cause  came  on  to  be  tried,  before  Martin  B., 
the  Spring  Assizes,  1863,  at  Liverpool,  when  by  oonsei^^ 
verdict  was  found  for  the  plaintiffs  for  the  amount  dain^^ 
leave  being  reserved  to  the  defendants  to  move  on  ^ 
points. 

In  Easter  Term  following,  a  rule  nisi  was  obtained  1 
the  defendants  for  entering  a  nonsuit  or  reducing  tJ 
damages  on  the  ground,  among  others,  that  the  poti^ 
was  free  from  average. 

The  parties  afterwards  stated  the  facts  in  a  specie 
case,  which  is  set  out  in  the  preceding  case  (a). 

The  question  for  the  opinion  of  the  Court  was,  wher 
ther  the  plaintiffs  were  entitled  to  recover  under  fh^ 
policy,  and  in  respect  of  both  ship  and  cargo,  or  either^ 
and  which  of  them,  or  any  part  thereof. 

If  the  Court  should  be  of  opinion  in  favour  of  tii6 
plaintiffs,  the  verdict  was  to  stand  for  the  amount  of  the 
average  loss  to  be  settled  as  agreed.  If  the  plaintifb 
were  entitled  to  recover  only  in  respect  of  the  ship,  oi 
only  in  respect  of  the  cargo,  the  verdict  was  to  be  enterec 
for  the  plaintiffs  as  the  Court  should  think  proper.  Thp 
average  loss  in  either  case  to  be  settled  as  agreed.    If  th^ 

{a)  See  p.  408. 
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plaintiffis  were  not  entitled  to  recover  either  in  respect       1864. 
of  the  ship  or  the  cai^o,  a  nonsuit  was  to  be  entered.  ^aer 

The  case  was  ai^ed  in  the  Court  of  Queen's  Bench       rotal 

in  Mickaebnas  Term,  1868,  on  the  20th  November.  Exohakob 

ABsurance 
CoipoxatioiL 

Edward  James  (  fF.  Potter  with  him),  for  the  plaintiffs. — 
The  only  question  is,  whether  the  plaintiff  can  recover 
in  respect  of  a  partial  loss:  this  depends  upon  the 
written  words  introduced  into  the  printed  form  of 
the  polip7,  ''£ree  from  all  average  or  claim  arising  from 
jettison  or  leakage  unless  consequent  upon  stranding 
sinking  or  fire.''  The  cargo,  consisting  of  guano, 
which  is  not  a  memorandum  article,  was  liable  to 
sustain  damage  by  sea  water ;  and  the  object  of  the  above 
words  was  to  provide  against  the  loss  of  the  guano  which 
might  be  pumped  up  with  the  leakage  water  or  thro?ai 
overboard  on  account  of  its  being  spoiled.  The  terms 
'•  jettison"  and  "  leakage"  are  not  here  used  in  their  ordi- 
nary sense.  The  latter^  in  its  ordinary  sense^  means 
injury  from  the  leaking  of  the  vessel,  though  not  caused 
by  tempestuous  weather ;  and  in  that  sense  cannot  be 
applicable  to  a  cargo  of  guana  The  former  means  not 
•imply  the  throwing  overboard  of  a  portion  of  the  guano 
but  of  a  portion  of  the  guano,  corrupted  by  being  mixed 
with  water:  omne  majus  continet  in  se  minus.  '' Ave- 
rage" and  '*  claim  arising  from  jettison  or  leakage"  mean 
the  same  thing. 

Brett  {Cohen  with  him)^  for  the  defendants. — The 
whole  scope  of  the  policy  shews  that  the  only  object  of 
the  clause  as  between  the  underwriters  and  the  assured 
was  to  meet  the  case  of  the  guano  being  damaged  by 
bilge-water  from  the  ordinary  leakage  of  the  ship.  Ques- 
tions have  arisen  whether  such  damage  did  or  did  not 

2  F  2 
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1864.  come  within  *'  average  loss/'  and  the  present  danse  wi 
cIkr  inserted  to  prevent  the  litigation  which  often  arose  firoi 
RoiAL  ^^^^  8^^  ^^  things.  The  intention  was  that  the  unde 
Assurance  ^^^^^^  should  not  be  liable  except  for  a  total  loss,  ai 
Coiporation.  that  they  should  be  able  to  protect  themselves  from 
disputed  claim  in  respect  of  this  description  of  carg 
This  construction  gives  effect  to  all  the  words  in  tl 
clause  bj  making  them  applj  to  different  thing: 
whereas  the  reading  su^ested  on  the  other  side  mak 
** claim'*  and  "average"  synonymous.  [Wightmam 
Could  the  plaintiffs  have  recovered  if  those  words  h 
not  been  inserted  ?]  If  the  damage  arose  from  admits 
sea  peril  they  conld ;  but  this  clause  was  introduced 
prevent  litigation  as  to  whether  the  loss  arose  from  siii 
or  not,  e.  g.,  a  dispute  might  arise  whether  rough  weatk 
amounted  to  a  peril  of  the  sea.  [Blachbttm  J.  lliat  if 
controversy  of  fact.]  There  can  be  no  jettison  oonstf 
quent  upon  sinking.  [Blackburn  J.  Suppose  the  shi 
sank  in  not  very  deep  water  and  was  raised,  the  k^ 
would  be  partial  Cockbum  C.  J.  How  is  leakage  000 
sequent  upon  fire?  Leakage  has  been  applied  to  a: 
escape  of  part  of  a  dry  cargo  which  is  capable  of  becominj 
liquid  by  the  access  of  water,  and  it  may  be  aj^lied  t 
guano  becoming  moist  and  in  a  leaky  condition.  Jetti 
son  clearly  applies  to  the  cargo,  therefore  probabl 
leakage  does.] 


Edward  James,  in  reply.  —If  the  words  in  this  daui 
are  used  in  their  proper  sense  it  will  not  be  possible  \ 
give  effect  to  them  all.  "  Leakage''  cannot  mean  damaf 
to  the  ship ;  for  there  will  be  bilge-water  in  the  nonn 
state  of  the  ship,  and  water  may  come  into  her  withoi 
leakage  from  shipping  a  sea;  in  which  case  pumpin 
would  be  necessary  and  some  essential  particles  of  ik 
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guano  would  be  lost^  though  not  from  throwing  any  18C4. 
overboard.  IBlackbum  J.  referred  to  Hills  v.  The  Lon-  ca^^; 
dan  Assurance  Corporation  (a).]  Botal 

EZCHAKOB 

ABsnrance 

CocKBUKN  C.  J.    It  is  very  doubtful  what  the  owners    Corporation. 

of  the  goods  and  the  underwriters  meant  by  the  lan- 

S^age  used  in  this  policy.     Their  object  was,  as  Mr. 

Brett  suggests,  to  prevent  disputes  arising  as  to  this 

commodity,  which  is  brought  over  in  large  quantities, 

>iid  is  subject  to  disintegration  by  the  access  of  sea 

''^ater;   but  their  endeavour  to  obviate  the  necessity 

of  litigation  has  led  to  it     If  punctuation  had  been 

employed,  two  commas  would  have  made  the  sense  dear, 

uot  in  the  absence  of  that  assistance  I  am  in  doubt 

how  the  clause  ought  to  be  read.     There  is,  however, 

S^'eat  force  in  the  argument  that  the  words  "  or  claim 

*ri«ing  from  jettison  or  leakage"  fee  are  superfluous,  if 

'^t  taken  as  explaining  the  preceding  word  ''  average.'' 

«ic  claim  arising  from  jettison  or  leakage  is  "  average,'' 

***d  it  was  imnecessary  to  put  in  those  words  if  the  con- 

*^*'^U5tion  contended  for  by  the  defendants  is  the  true  one. 
T  .      .  . 

*Oi  inclined  therefore  to  think,  that  the  true  reading  of 

^^  policy,  putting  a  comma  after  the  word  ''  claim,"  is 

^^^*  "  free  from  all  average  or  claim,  arising  from  jettison 

leakage,  unless  consequent  upon  stranding,  sinking, 

^  re,"  so  as  to  m^e  the  whole  description  apply  to  the 

^^*>ds  ''  average  or  claim."    The  words  "  or  claim"  have 


-^  introduced  to  enlarge  the  meaning  of  the  word  "  ave« 
^^^  in  case  of  any  claim  arising  which  might  be  thought 
^^^^  to  fall  within  it 

^XlTiGHTM  AN  J.    It  appears  to  me  that  the  word  "  claim" 
^^  introduced  ex  abundanti  cautel&  to  include  every- 

(a)  5  iY.  f  W,  fm. 
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thing  which  might  possibly  arise  from  jettison  or  le 
— there  might  be  a  claim  as  well  as  average  for 
arising  from  either.  The  words  ''arising  from  jc 
or  leakage''  must  be  applicable  to  the  whole  of  the  < 
part  of  the  sentence^  so  that^  whether  the  loss  was  < 
not  strictly  an  average  loss^  in  either  case  if  it  srom 
jettison  or  leakage  it  is  to  be  excludecL 

Blackburn  J.  Possibly  the  words  *'  or  claim' 
introduced  to  shew  that  the  word  "  average"  was 
to  be  used  in  an  extended  sense,  not  merely  fo 
ticular  average,  but  for  general  average.  But  wh 
may  have  been  the  object  of  introducing  them, 
could  be  no  claim  capable  of  being  enforced  agaii 
underwriters  which  would  not  come  within  the 
'*  average  :"  and  therefore  the  words  "  or  claim  i 
from  jettison  or  leakage"  are  redundant,  unless  the; 
introduced  to  shew  that  the  word  "average"  wi 
stricted  to  average  arising  from  jettison  or  leakage 
plaintiffs  are  therefore  entitled  to  recover  unless  tl 
was  an  average  or  claim  arising  from  jettison  or  le 
and  not  consequent  upon  stranding,  sinking  or  fire 
from  the  facts  it  appears  that  the  loss  did  not  so  a 

Judgment  for  the  plai 

Error  was  brought  on  this  judgment,  but  the  d 
ants  deeming  the  case  concluded  by  the  precedin 
of  Carr  v.  Monte/iore,  ante,  p.  408,  declined  to  ai^ 
and  the  judgment  was  accordingly  affirmed* 

Edward  James  (Milward  and  fV,  Potter  with 
for  the  plaintiffs.  Brett  {T.  Janes^  Northern  C 
and  Watkin  Williams  with  him),  for  the  defendant 

Judgment  afi 


END   OF   EASTER  VACATION. 
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XXVn.  VICTORIA. 

The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

CocEBURN  G.  J.      I        Blackburn  J. 
Cbompton  J.  I        Sees  J. 

The  following  cases^  decided  in  this  Term,  have  been 
already  reported. 

Gjindt  v.  Jubbek  -  .  -  -  ante,  p.  92 
HoDGMAN  V.  The  West  Midland   Railway 

Company 173 

Thackeray  v.  Wood  -----  825 
Harris  v.  Swinburn  -----  870 
Beg.  v.  The  Inhabitants  of  Great  Salkeld  -  877 
Roberts  v.  Roberts  -  -  .  -  .  884 
Reg.  9.  The  Overseers  of  South  Weald         -  891 
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Public  body, 
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Jyent. 

Damaat, 

MidcSe  Letel 

Drainage 

CommU" 

tioners. 


Cob  against  Wise,  Clerk  to  the  Middle  Level 
Drainage  CommissioDers. 

The  Middle  Level  Drainage  CommiBsioiien  were  empowered  tnd 
directed  by  statute  to  make  a  cu^  and  make  and  maintain  at  or  nMr  tti 
opening  a  sluice  to  exclude  the  tidal  waters.  They  were  trustee!  fir  a 
public  purpose,  and  acting  without  rewud.  The  alnice  was  pnpc^ 
made,  but  owing  to  the  absence  of  due  care  and  skill  in  the  poEMM 
employed  by  them  to  maintain  it,  the  sluiee  burst,  whereby  the  tidd 
waters  came  in  and  flooded  the  neighboring  lands.  Hiere  was  n«  pocC 
that  the  Commissioners  had  negligently  or  improperly  employed  unikil- 
AU  or  incompetent  agents.  HeM,  that  the  Conmiissionen  were  not  liiUi 
to  an  action  at  the  suit  of  the  owners  of  the  neighboring  lands:  per 
Cockbum  C.  J.  and  MeUor  J^  dissentiente  Blackburn  J. 

^PHIS  was  an  action  against  the  defendant^  as  deriL 
to  the  Drainage  Commissioners  for  carrying  into 
execution  stat  7  &  &  Vict  c.  cvi,,  for  improving  the 
drainage  and  navigation  of  The  Middle  Level  of  the  FeHM» 
The  declaration,  dated  the  24th  October,  1S6&,  alleged 
that  tlie  plaintiff  was  possessed  of  lands  in  the  pariahoi 
of  Tilney  AH  Saints,  Tilney  cum  Islington  and  TUn^ 
St.  Laurence,  in  the  county  of  Norfolk^  within  a  certain 
district  called  Marshland  Fen,  and  that  by  the  said  Act 
it  was  enacted  that  the  Drainage  Commissioners  ahould 
make  and  maintain  a  cut  for  conveying  the  water  firom 
the  Middle  Level  into  the  river  Ouse,  and  which  cot 
should  commence  at  the  sixteen  feet  river,  aboat  half 
a  mile  above  the  lower  end  of  the  said  river,  and  should 
terminate  at  the  river  Ouse,  southward  of  a  alnice 
called  The  Marshland  New  Sluice,  and  the  bottom  of 
the  cut  at  the  lower  end  thereof  should  not  be  less  than 
fifty  feet  in  width,  nor  less  than  three  feet  below  the 
datum  line  of  the  several  plans  and  sections  of  the  cat 
deposited  with  the  clerks  of  the  peace  of  the  oountiea  of 
Norfolk,  Cambridge,  Huntingdon  and  the  Isle  of  Eb/;  and 
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the  aides  of  the  cat  should  be  made  with  gradient  and        18G4. 
pit^r  slopes  from  the  bottom  thereof  to  the  surface  of         q^ 
the  land^  and  the  Drainage  Commissioners  should  also,        yUbm. 
where  necessary,  make  and  maintain  in  a  substantial  man- 
ner, a  bank  on  each  side  of  the  cut,  with  front  and  back 
forelands  thereto ;  and  each  of  the  banks  should  be  con- 
structed with  a  good  and  sufficient  puddle  clay  wall  in 
or  near  the  centre  thereof,  of  a  proper  depth,  width, 
height  and  dimensions,  and  so  as  effectually  to  defend 
the  lands  lying  on  each  side  of  the  drain  from  the 
passage  of  the  water  through  the  bank  at  all  times,  and 
the  puddle  wall  and  banks  should  be  so  formed  and 
maintained  as  effectually  to  prevent  the  water  of  the 
cat  from  passing  over  or  making  through  the  same  into 
any  of  the  adjoining  lands ;  and  that  by  the  said  Act 
it  was  further  enacted  that  the  Drainage  Commissioners 
should  make  and  maintain  a  good  and  substantial  sluice 
of  brick  and  stone  at  or  near  the  entrance  of  the  cut 
into  the  river  Ouse,  with   two  or  three  openings,  the 
waterways  of  which  should  not  altogether  be  less  than 
fifty  feet,  and  with  doors  to  each  of  the  openings  of 
sufficient  height  to  exclude  the  tidal  waters,  and  the 
Bin  sluice  should  be  placed  not  less  than  six  feet  below 
the  aforesaid  datum  line  in  the  Act  mentioned;  and 
that  after  the  passing  of  the  said  Act  the  Drainage 
Commissioners  did  make  a  cut  for  the  purpose  aforesaid, 
commencing  and  terminating  as  by  the  Act  is  directed 
(to  wit)  in  and  through  Marshland  Fen  aforesaid,  and 
did  also  make  a  sluice  of  brick  and  stone  at  or  near  the 
entrance  of  the  said  cut  into  the  river  Ouse :  Tet  the 
Drainage  Commissioners  so  carelessly,  negligently,  un- 
skilftdly,  and  wrongfully  conducted  themselves  in  and 
about  making  and  maintaining  the    cut,  banks  and 
walls  thereof,  and  in  and  about  making  and  maintaining 
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1864.  the  said  sluice  good  and  sabstantial,  that  by  means  of 
"^  such  their  careless^  negligent,  unskilful,  wrongful  and 
^y^^  improper  conduct  the  tidal  waters  burst,  ran  and  broke 
through  the  sluice  and  into  the  cut,  and  broke  down 
and  passed  over  and  through  the  banks  of  the  cut  into 
Marshland  Fen  and  overflowed  and  submerged  *  tbe 
same  and  the  lands  of  the  plaintiff;  and  by  reason 
of  the  premises  the  plaintiff,  who  then  was  seised  in  his 
demesne  as  of  fee  in  certain  part  of  the  lands,  and 
possessed  for  an  unexpired  term  of  years  of  oertsin 
other  part  of  the  lands,  not  only  was  and  for  a  kog 
space  of  time  would  be  expelled  from  and  deprived  of 
the  use  of  his  lands,  but  certain  crops  then  on  the 
lands  were  destroyed,  and  the  plaintiff  lost  the  guns 
which  otherwise  he  would  have  made  of  the  same,  and 
also  by  reason  of  the  premises  the  lands  of  the  j^aintiff 
became  saturated  with  the  waters  of  the  sea,  and  made 
unfit  for  bearing  crops,  and  the  fertility  of  the  same  has 
been  destroyed :  claim,  4000f. 

Pleas.  First.  That  the  Drainage  Commisuonera  wen 
not  guilty. 

Second.  That  the  plaintiff  was  not  seised  or  possessed 
as  alleged. 

Issue  on  both  pleas. 

On  the  trial,  before  JErle  C.  J.,  at  the  Norfolk  Spring 
Assizes  of  1863,  the  following  facts  were  proved. 

The  defendants,  the  Middk  Level  Drainage  Commis* 
sioners,  were  constituted  by  stats.  50  G.  8.  c.  125.  (Iced 
and  personal)  and  7  &  8  FicL  e.  cvi. 

The  cut  and  sluice  mentioned  in  the  declaration,  and 
directed  to  be  made  by  the  137th  and  138th  sections  res- 
pectively of  Stat.  7  &  8  Vict.  c.  cvi.,  were  made  from  the 
designs  and  under  the  superintendence  of  the  late  Mr. 
Walker,  an  eminent  civil  engineer,  and  complied  in 
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348;  and  from  that  time  until  the  present  the  cut  had        1864. 
sen  used  as  the  channel  for  conveying  the  waters  from         Cos 
le  JUiddk  Level  into  the  river  Ouse^  and  thence  bj  the        Wibb, 
Hue  to  the  sea. 

The  Commissioners  contracted  for  the  making  of  a 
addle  wall  on  the  banks  of  the  cut  in  the  very  terms  of 
ait.  7  &  8  Vict.  c.  cvi 

The  cot  passes  right  through  Marshland  to  the  river 
^arjr,  which  it  enters  at  the  above  New  Sluice,  but 
fanhland  is  not  drained  by  the  cut^  and  it  has^  and  for 

long  time  has  had,  a  system  of  drainage  of  its  own 
sxcept  as  hereinafter  stated),  wholly  separate  and  dis- 
inct  from  that  of  the  Middle  Level,  but  it  drains  into 
lie  OuMe.  In  pursuance  of  stat.  7  &  8  Vict  c.  cvi.  «.  170. 
eortain  lands  in  Wiggenhall,  consisting  of  about  300  acres, 
iihin  Marshland,  have  been  frY)m  the  opening  of  the 
Qt,  and  still  are,  drained  by  the  same. 

Marshland  contains  about  40,000  acres,  and  extends 
rom  the  Middle  Level  to  the  river  Ouse. 

The  plaintiff  is  an  owner  and  occupier  of  lands  in 
Marshland,  adjoining  to  the  cut. 

From  the  completion  of  the  works  in  1848  till 
fter  the  failure  of  the  sluice  after  mentioned,  WiU 
zm  Bond  was  the  sluicekeeper  at  a  salary  of  60/. 
yeBX,  with  a  house. and  garden,  and  the  only  person 
bo  lived  at  the  sluice.  Previously  to  having  the  charge 
*  tbis  sluice^ he  had  been  sluicekeeper  at  the  Tongs 
htice,  the  outlet  of  the  cut  through  Marshland,  by 
bich  the  Middle  Level  drained  previous  to  the  making 

the  cut  in  the  declaration  mentioned.  He  was  brought 
I  with  his  father  who  was  a  sluicekeeper,  and  his  whole 
Rb  had  been  spent  in  such  work.  He  had  to  enter  in 
book  the  height  of  high  and  low  water  at  every  tide  as 
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1864.        denoted  by  the  gauges  fixed  at  the  sluice,  and  it  was  hi 
"^         duty,  if  he  observed  anything  unusual,  to  report  it  U 
J^'  the  superintendent  or  resident  engineer  of  the  Com 

xnissioners,  in  order  that  he  might  inspect  the  mattei 
and  do  what  was  necessary  to  keep  everything  in  prope 
order.  From  1853  until  after  the  fall  of  the  aluio 
Robert  Lunn  was  the  superintendent  or  resident  en 
gineer  of  the  works  of  the  Commissioners,  and  livei 
at  March,  which  is  about  the  centre  of  the  MuUl 
Level  district,  and  is  about  16  miles  distant  fix>m  iba 
sluice.  He  had  not  gone  through  a  regular  scientifi 
education,  but  before  his  appointment  had  had  ocm* 
siderable  experience  in  engineemg  works,  and  had 
been  concerned  in  the  construction  of  the  cut,  bank 
and  bridges  as  agent  to  Mr.  Thombury,  the  ooii' 
tractor  for  making  the  same,  and  had  also  superin- 
tended those  branches  of  the  works  for  Mr.  Tlunm^ 
bury  from  their  commencement  in  1845  till  theu 
completion  in  1848.  He  was  sole  superintendent  o 
the  works  of  theMiddk  I^cel,  which  are  very  extensive 
He  had  not  the  custody  of  the  drawings  of  the  sluioe 
which  were  retained  by  the  principal  engineer,  Mr 
Walker,  and  which  Lunn  in  fact  saw  for  the  first  tinu 
at  his  own  request  at  Mr.  Walker^  office  in  London  oi 
the  2nd  May,  1862,  he  having  gone  there  to  consul' 
Mr.  Walker  as  to  the  dangerous  state  in  which  the  sluia 
then  was.  Bond  and  Lunn  were  examined  as  witnessei 
for  the  Commissioners.  Mr.  Walker  and  his  partner 
Mr.  Cooper,  continued  to  be  the  principal  engineers  o 
the  defendants  until  two  or  three  weeks  before  the  2nc 
May,  1862,  when,  in  consequence  of  the  then  reoen- 
sudden  death  of  Mr.  Cooper  and  his  own  advanced  yean 
Mr.  Walker  expressed  a  wish  to  retire,  and  before  tb 
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2nd  Mixy  Mr.  Bawkshaw  had  been  apj^ed  to  to  succeed       18(54. 
Mr.  Walker  as  principal  engineer.  Cob 

In  March,  1862,  symptoms  appeared  near  the  sluice  ^^-^^ 
which  although  at  the  time  they  did  not  appear  to 
Iaom,  whose  attention  was  called  thereto  by  Bond,  to 
be  of  any  material  importance,  yet  were  subsequently 
ascertained  to  indicate  danger  to  the  sluice.  Lunn 
did  what  he  thought  was  required,  and  on  the  2nd 
Jfoy  conferred  with  Mr.  Walker  thereon,  and  on  the 
4th  May  the  sluice  gave  way.  The  tidal  waters  from 
the  river  Ou$e  thereupon  flowed  up  the  cut,  and  on 
the  12th  May  the  waters  in  the  cut  overflowed  and 
made  a  breach  in  the  west  bank  of  the  cut,  whereby 
the  lands  of  plaintiff  were  overflowed  and  damaged. 
On  the  2nd  May  Lunn  consulted  Mr.  Walker  as 
above  stated,  but  no  commimication  was  made  to  the 
Commissioners  of  any  damage  or  apprehension  of 
danger  to  the  sluice,  nor  to  their  derk,  until  six 
o'clock  of  the  evening  of  the  4th  May^  when  a 
letter  was  sent  by  JLunn  to  the  derk  about  three 
Lours  before  the  sluice  gave  way,  and  it  was  then  too 
late  to  prevent  the  blowing  up  of  the  sluice.  On  the 
following  morning  the  Commissioners  consulted  Mr. 
Walker,  Mr.  Hawkshaw,  and  other  eminent  engineers, 
and  about  the  middle  of  the  same  day  gave  authority  to 
Mr.  Hawkshaw  to  take  such  steps,  and  execute  such  works 
as  he  should  deem  necessary  to  prevent  the  tide  from 
flowing  into  Marshland  and  prevent  injury  to  the 
country  generally,  regardless  of  expense,  and  Mr. 
Mawkehaw  accordingly  took  steps  for  that  purposa 
.  The  waters  from  the  Middle  Lenel  passing  along  the 
cut  had  not,  from  the  making  of  the  cut  until  the  12th 
<Afffjr»  gone  over  the  banks  of  the  cut. 

The  funds  of  the  Commissioners  are  derived  under 
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1864.        stats.  7  &  8  Vict.  c.  cvi.  ss.  182,  183, 188, 204,  205, 220, 
^         231,  235,  237,  and  11  &  12  VicL  c.  civ.  u.  27,  28, 29, 

Wise.  *^^  ^' 

The  borrowing  powers  of  the  CommissionerB  bue 
been  fully  exercised,  and  the  whole  of  the  mortg^pi 
remain  still  undischarged  and  at  the  time  of  the  tiiil 
the  Commissioners  had  no  surplus  funds. 

It  was  agreed  that  a  pamphlet  containing  the  summiiig 
up  of  Erk  C.  J.,  a  certain  map  of  the  lands  inundated, 
a  plan  of  the  Bedford  Level,  and  the  statutes  22  G.i, 
c.  16. ;  7  &  8  VicL  c,  cvi.,  and  the  Acts  therein  dted 
or  referred  to;  11  &  12  Vict,  c,  civ.  and  25  &  26  Fiet 
c.  dxxxviii.,  might  be  referred  to. 

The  Lord  Chief  Justice  reserving  leave  to  the  defend- 
ant,  if  necessary,  to  move  the  Court  to  enter  the  verdict 
for  him,  left  the  following  four  questions  to  the  jmy. 
Was  damage  caused  to  the  plaintiff  by  the  absence  of 
due  care  and  skill  on  the  part  of  the  Commissionen; 
first  in  respect  of  the  making  of  the  sluice ;  secondly  in 
respect  of  the  maintaining  of  the  sluice;  thirdly  in 
respect  of  providing  remedies  against  mischief  after  the 
sluice  was  destroyed,  and  fourthly  was  damage  caused  to 
the  plaintiff  by  reason  that  no  puddle  clay  wall  was  made 
along  each  of  the  banks  of  the  cut  ?  The  jury  answered 
the  first  question  in  the  negative  in  favour  of  the  defen- 
dant, and  the  other  three  questions  in  the  afllrmatiTe 
in  favour  of  the  plaintiff.  The  verdict  was  accordingly 
entered  for  the  plaintiff 

In  Easter  Term,  1863,  the  defendant,  in  pursuance  of 
this  leave,  obtained  a  rule  to  enter  a  verdict  for  himtrff, 
on  the  ground  that  the  action  was  not  maintainable 
because,  the  Drainage  Commissioners  being  a  public  body 
and  bound  to  discharge  public  duties  without  reward,  and 
the  Acts  of  Parliament  providing  no  funds  to  meet  such 
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a    demand  as  was  made  in  this  action,  they  were  not        1864. 
i'esponsible  for  the  negligence  of  engineers,  contractors,         q^ 
oflScers,  or  servants  whom  they  might  employ.  Wuk. 

ITic  statutes  bearing  on  this  case  were,  the  22  G.  2.  c.  16., 

$0   G.  3.  c.  125.  (local  and  personal)  $s.  18, 30, 38.,  7  &  8 

/^•Vr/L  c.  cvi.  ss.  19,  20,  21,  22,  137,  138,  182,  183,  188, 

^C>4,  205,  217,  220,  231, 235,  237, 239,  and  the  statutes 

**ex^in  recited  or  referred  to,  11  &  12  Vict.  c.  civ.,  25  & 

^^    ^icL  c  dxxxviiL 

^Plie  case  was  argued  in  Michnelmas  Term,  1863,  but, 
^■^  cu^nsequence  of  the  decease  of  Wighlman  J.  before  judg- 
^'^^sxit  was  given,  it  was  re-argued  in  Hilary  Term,  1864, 
•^^*»««ary  21st,  25th  and  28th,  before  Cockburn  C.  J.> 
^  ^-A^CKBUEN  and  Mellob  J J. 

-^Seane,  Doughu  Brawn  and  Phear  shewed  cause,  and 
^i»  JFUzray  Ketty^  O'Malley,  Metcalfe  and  R.  M.  Newton 
^^^^r^  heard  in  support  of  the  rule. 

^iThe  following  authorities  were  cited  in  the  course  of 
**^    argument 

'^Xhe  Mayor  of  Lynnv.  Turner  (a),  Whitfeld  v.  LordLe 
^^^-^mpeneer  (J),  Tlie  British  Cast  Plate  Company  v.  Mere- 
***^>i  (c),  Sutton  V.  Clarke  (rf),  Harris  v.  Baker  (e\ 
-^^^^^dlton  v.  Crowther  (/),  Bex  v.  The  Inhabitants  of  Liver- 
^^«^^4r  (y),  Rex  V.  The  Trustees  of  The  Weaver  Naviga- 
^^^^=^9^  (A),  Rex  V.  Antrobus  (i),  The  Mayor  of  Lyme  Regis 
^  -9lenley  (j),  Tlie  Governor  of  the  Bristol  Poor  v.  Wait  (A), 
=^.  V.  The  Mayor  of  Liverpool  (/),  Reg.  v.  The  Guar- 
fnsofthe  Wallingford  Union  {m),  Parnaby  y.  The  Lan- 

(a)  Cowp.  86.  W  Ctwp.  754. 

{e)  4  r.  2?.  704.  {d)  6  Taunt.  29. 

(#)  4  3f.  #  &  27.  (f)2B,4-C,  703. 

(9)  IB.^C.  61.  (A)  /rf.  70,  note  (c). 

(f )  2  ^.  #  E:  788.  0)  3  5.  #  -4<i.  77. 

(*)  6A.iE,  1.  (/)  9  ^.  #  ^.  436. 
(m)  10  /rf.  269. 
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1864.        eaiter  Canal  Company  (a),  Reff.  v.    The  Inhabitant 
CoK  Exminster{b\  Reg.  v.  Badcock  (c),  Allen  v.  Hay  ward 

WisB  -B^^-  V-   ^TAe  Norfolk  Commissioners  of  Sewers  {e\  . 

V.  The  Harrogate  Commissioners  (/),  Birkenhead  B 
Trustees  v.  The  Birkenhead  Overseers  {g\  Ward  v.  La 
The  Southampton  and  Itchin  Bridge   Company  t. 
Local  Board  of  Health  of  Southampton  {%),  Brine  t. 
Great  Western  Railway  Company  {fj,  Hartnall  v. 
Ryde  Commissioners  (A),  Humphreys  y.  Mears  (/), 
Y.  Smith  {m)y  Alston  v.  Scales  (n),  Pallister  y.  The  M 
of  Gravesend{o)f  Kendall  y.  King  (p),  Pickard  y.  SmOk 
Whitehouse  y.  Fellowes  (r),  Clothier  y.  Webster  (*), 
/iVfay  y.  5/.  Leonard? s^  Shoreditch  {t\  Metcalfe  y.  iJes 
iny/on  (ti),  Sico//  y.  7%^  Mayor  of  Manchester  (o),  ( 
y.  The  Trustees  of  The  Liverpool  Docks  {w)y  Mcud 
Tlie  St.  Helen's  Canal  and  Railway  Company  (x),  j 
y.  Williams  (y).  Hole  y.  The  Sittingboume  Railway  i 
pany  {z),  The  Mersey  Docks  Board  y.  PenhaUow  i 
Young  y.  Davis  {bb),  Bagnall  y.  The  London  and  I 
Western  Railway  Company  (cc\  Bush  y.  Martin  { 
Duncan  y.  Findlater  {ee\  Ferguson  y.  The  Earl  of . 

(a)  11  A,  #  E,  223.  {b)  12  A.fE.Z 

(c)  6  Q.  B.  787.  (rf)  7  C.  -B.  96a 

W  15  Q.  ^.549.  (/)K1012. 

{Sl)2E.i  B.  148.  (A)  7  £L  #  A  42a 

(i)  SKj-B,  801.  0*)  2  -B.  #  5.  402. 

(*)  4B,^a,  361.  (0  1  ilf.  #  fi.  187. 

(m)  2  Binff,  156.  (n)  9  ^wi^.  3. 

(o)  9  e.  5.  774.  {p)  17  C.  5.  483. 

(q)  10  a  5.  N.  8,  470.  (r)  /rf.  765. 

(8)  12  a  A  N,  8.  790.  (0  11  a  B,  N.  A  It 
(u)  11  £rcA.  257;  in  error,  5  /T.  #  JV.  719. 

(r)  lH,fN,  59;  in  error,  2/rf.  204.  (w)  S  H.  f  N.  161 
(*)  2H,^N.  840.  (y)  3  ^.  #iy.  30a 

(j^)  eH.iN.  488.  (<w)  1  K^N,Za& 

(bb)  7  H,f  y.  760.  (cc)  1  fl:  #  C.  644. 

(rfrf)  2K^a 311.  («)  6 a # F.aM 
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noul  (a).   The  Feofees  ofHeriofs  Hoipital  v.  Rosi  (A),  1864.. 
771^   Great  Western  Railway    Company  of  Canada  v.         cob 

Braid  {c\  Meek  v.  The  IVhitechapel  Board  of  Works  (d).  y/{^^ 

Cur.  adv.  vult 

The  Judges,  differing  in  opinion^  now  proceeded  to 
give  judgment  separately. 

Mbllor  J.  The  defendant  in  this  case  was  the  clerk 
fo  the  Commissioners  for  carrying  into  execution 
atat.  7  &  8  Vict  c.  cvi.,  being  "  An  Act  for  improving 
the  drainage  and  navigation  of  Tlie  Middle  Level  of  the 
Fens  J*  The  plaintiff  was  the  proprietor  of  lands  which 
*  were  submerged  and  damaged  by  an  inundation  of  the  tidal 
waters  of  the  sea,  occasioned  by  the  failure  of  certain 
works  made  and  erected  by  the  Commissioners  under 
the  provisions  of  the  Act  above  mentioned. 

The  cause  was  tried  before  Lord  Chief  Justice  Erie 
BtNarwich.  Thejuiy^inanswertoquestionsputtothemby 
the  learned  Judge^  found  that  the  plaintiffs  had  sustained 
damage ;  in  the  first  place  by  the  absence  of  due  care 
and  skill  on  the  part  of  the  Commissioners  in  respect  of 
the  maintaining  of  a  certain  sluice  erected  by  the  Com- 
niissioners ;  in  the  second  place  by  the  absence  of  such 
due  care  and  skill  in  not  providing  remedies  against 
mischief  after  the  sluice  was  destroyed;  and  in  the  third 
place  by  reason  that  the  puddle  clay  wall  was  not  made. 

And  the  question  is  whether  or  not  upon  these  find- 
ings of  the  jury^  in  connection  with  the  evidence  given  in 
^e  case  and  the  summing  up  of  the  Judge^  the  Commis- 
sioners are  liable  for  the  negligence  and  improper  conduct 

(tf)  9  a  #  F,  251.  (b)  12  a.  #  F.  607. 

(c)  1  Moo  P.  C  C.  N.  8,  101.  (d)  2  F.  i  F,  144. 

VOL.  V.  2  O  B.   &  8. 
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1864.       of  the  contractors^  agents,  and  servants  employedby  tl 
'       coE         ^  make  and  maintain  the  works  which  they  were  au 

^J*^  rized  and  required  to  construct  "  and  maintain''  ui 
the  provisions  of  the  ahove  mentioned  Act;  there  b 
no  finding  hy  the  jury  that  the  Commissioners 
negligently  or  improperly  employed  unskilful  or  inc 
petent  contractors  or  agents  in  the  making  or  mainl 
ing  of  such  works,  or  had  any  notice  or  knowledge 
the  banks  referred  to  in  the  187th  section  of  the 
had  been  constructed  without  a  puddle  day  waU  ii 
near  the  centre  thereof  as  required  by  that  section. 
Upon  the  best  consideration  which  I  have  been 
to  give  to  this  case,  I  am  of  opinion  that  the  Comi 
sioners  being  trustees  for  public  purposes  and  ac 
without  reward  and  deriving  no  tolls  or  profits  from 
works  so  made  and  executed,  nor  possessing  any  m< 
of  raising  funds,  except  for  the  specific  objects  of 
Act^  are  not  liable  in  this  action.  I  do  not  deny  1 
trustees  or  Commissioners  acting  for  public  purp 
without  reward  and  without  income  may  render  th 
selves  individually  liable  if  they  exceed  or  abuse  tl 
powers ;  nor  do  I  dispute  that  they  may  render  th 
selves  liable  in  their  representative  character^  Sutto 
Clarke  {a\  Boulton  \.  Crawther  (i).  Hall  v.  Smith 
by  acts  or  defaults  negligently  committed  or  ni 
under  their  direct  orders  or  with  their  direct  si 
tion  in  cases  in  which  they  have  the  power  of  reimb 
ing  themselves  out  of  rates  or  otherwise ;  but  I  d< 
whether  all  the  cases  in  which  it  has  been  decided  i 
trustees  or  Commissioners  may  so  become  liable  in 
absence  of  any  such  power  of  reimbursement  can 
reconciled  with  the  authorities  by  which   I  cons 

(a)  6  Taunt.  29.  (h)  2  B,  #  C.  703, 709—11. 

(c)  2  Bing.  156. 
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injrmd!  bound.    Each  case  must  depend  upon  the  parti-       1864. 
cnlwLT  proyisions  of  the  statute  under  which  Commis-         ^^^ 
•»o»^ers  or  trustees  are  empowered  to  act,  but  it  never       ^^^^ 
*^o^^-l-d,  as  it  appears  to  me,  have  been  contemplated  by 
Ui.^     Legislature  that  a  body  of  Commissioners  gratui- 
*^^^*^ly  acting  in  the  execution  of  a  public  trust  should  be 
^■^■'t>le  in  an  action  for  the  incompetence  or  want  of  skill 
*^^     ^contractors  and  agents,  whom  in  the  very  nature  of 
*"^^^:»g8  they  were  obliged  to  employ,  and  whom  they 
^■*-"  I^loyed  honestly  believing  them  to  be  competent  and 
^*"^iiul  without  at  the  same  time  making  provision  for 
lulling  them  to  raise  fimds  to  answer  claims  arising 
i  the  employment  of  such  contractors  or  agents. 
^She  duty  imposed  upon  the  Commissioners  in  this 
t  was  not  only  to  make  but  also  to  ''  maintain''  the 
'^^^xks,  and  if  that  was  an  absolute  duty  incumbent  upon 
^n.^in  under  all  circumstances  they  have  failed  in  the 
^^v^onnance  of  it;  but  such  failure  was  not  owing  to 
^*^y  negligence  or  unskilfulness  on  their  part,  and  was 
^^^^iQply  due  to  the  negligence  and  unskilfulness  of  the 
^c>xitractor8  and  agents  whom  they  employed  believing 
^^^an  to  be  competent  and  skilfuL 

^Rie  words  of  the  section  which  impose  the  duty 
'■^iist  have  a  reasonable  interpretation  in  connection 
^*th  the  scope  and  object  of  the  Act,  and  the  consti- 
^'^^nof  the  body  of  Commissioners  who  were  authorized 
^  caarry  its  provisions  into  effect 

It  could  not  have  been  supposed  that  the  Commis- 
^oiiers  could  make  or  nudntain  the  works  in  question 
^^Girwise  than  by  the  employment  of  contractors  and 
HT^ttts;  and  the  real  obligation  resting  upon  them,  as  it 
appears  to  me,  was  bonfi  fide  to  employ  such  contractors 
^'^  Agents  as  they  believed  to  be  skilful  and  competent. 

2  o  2 
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18G4.        Had  it  been  intended  to  impose  upon  them  the  duty  rf 
^^         maintaining  the  works  in  any  other  sense,  I  should  liaw 
expected  to  have  found  in  the  Act  some  proYision  br 
levying  rates   to  meet  the  possible  consequences  of 
failure.     I   can  find   no  such   provisions,  and   I  im 
driven  to  the  conclusion  that  the  duty  imposed  upon 
the  Commissioners  by  the  Legislature  was   not  an 
absolute  duty  to  maintain  the  works  under  all  con- 
tingencies, but  merely  to  take  reasonable  measores  and 
to  exercise  due  care  and  skill  in  appointing  proper 
agents  and  contractors  for  that  purpose.    There  are  cascs^ 
such  as  The  Southampton  ami  Itchin  Bridge  Compaxs  v. 
Tlie  Local  Board  of  Health  of  Southampton  (a),  in  whidi 
Commissioners  have  been  held  liltble  in  their  repraen- 
tative  character  for  actual  negligence  admitted  on  tlie 
record,  without  it  also  appearing  that  they  had  funds  out 
of  which  they  could  reimburse  themselves  in  respect  of 
damages  and  costs ;  but  in  the  case  of  Buck  v.  IF3- 
Itams  (h),  which  followed  and  professed  to  be  in  great  mea- 
sure governed  by  it,  it  appears  to  have  been  assumed  bj 
some  of  the  Judges  that  in  each  case  the  Commissioners 
had  the  means  of  reimbursing  themselves  out  of  rates; 
and  it  is  to  be  observed  that  in   The  Soutliampton  omA 
Itchin  Bridge  Company  v.  Tlte  Local  Board  of  HeaUk  ^ 
Southampton  (a)  Lord  Campbell  and  Wigktman  J.  tdf 
upon  sect.  139  of  The  PubUc  Health  Act,  1848,  11  &  12 
Vict.  c.  63.   which  empowered  the   Board   to  tender 
amends  as  implying  that  an  action  might  be  maintained 
against  the  Board  ''  for  a  wrong." 

The  cases  on  this  subject  are  not  all  easily  recondlabk^ 

but  those  which  establish  the  liability  of  trustees  or 

Commissioners  acting  gratuitously  in  the  execution  of  a 

public  trust  may  be  classed  as  follows :— Firstly.  Cases 

(a)  SE.4-B.  801.  (b)  3  fi  #  JV.  30a 
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individual  liability  where  trustees  or  Commissioners        1864. 
ive  exceeded  or  abused  their  powers.     Secondly.  Cases         "^ 

which  the  duty  or  obligation  imposed  upon  such  ^^* 
ostees  or  Commissioners  has  been  violated  by  reason 
*  directions  or  orders  given  by  them  for  the  doing  of 
le  veiy  acts  from  which  damage  to  others  has  resulted. 
birdly.  Cases  of  Commissioners^  trustees^  or  corpo* 
tionfl  authorized  to  construct  or  maintain  works  for 
ading,  or  the  like  profitable  purposes ;  such  as  dock 
usiees,  corporations  acting  as  proprietors  of  gas  or 
iter  works,  and  the  like ;  in  which  cases,  although 
qr  may  act  without  reward,  yet  the  object  of  their 
XKrporation  or  constitution  is  to  make  and  maintain 
irks  yielding  profitable  returns,  either  by  toUs  and 
es  or  payment  for  services  rendered,  and  in  their  very 
tare  are  mere  substitutions  on  a  large  scale  for 
lividoal  enterprize. 

rhere  is  really  no  sound  distinction  between  such 
lies  and  ordinary  trading  corporations,  such  as  rail- 
Y  and  canal  Companies,  banking  Companies,  market 
mpanies,  &;c.  It  is  true  that,  in  cases  like  Gibbs  v. 
ie  Trustees  of  the  Liverpool  Docks  (a)  and  The 
rrsey  Docks  Board  v.  Penhallow  (J),  the  trustees, 
hough  receiving  tolls  and  dues  for  the  use  of  their 
rks,  were  themselves  unsalaried,  and  the  surplus  of 
3  profits  earned  from  time  to  time  was  paid  over  to 
bKc  objects;  still  they  were  constituted  or  incorpo- 
ted  for  the  very  purpose  of  earning  profits,  by  the 
e  which  was  to  be  made  of  their  works.  To  the 
tent  of  their  earnings  firom  the  works  so  made  and 
aintained  it  would  have  been  highly  impolitic  to 
Lempt  them  firom   a  liability  to  which  all  individual 

(a)  3H.iN.  IW.  (b)  1  U,^N.  329. 
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1864.  owners  of  similar  works  are  subject ;  they  kept  qpei 
'^      '   their  dock  to  the  trading  public  for  reward  when  it  wai 

^J'  in  a  dangerous  condition,  and  inasmuch  as  th^  hai 

the  means  of  knowledge  that  it  was  so,  and  took  m 
measures  to  obviate  the  danger,  the  maxim,  ''respcii! 
deat  superior,''  was  properly  applicable  to  such  a  case 
The  Mersey  Docks  Board  v.  Penhalloto  (a)  does  not  goven 
the  present  case,  which  falls  within  the  reasoning  of  Hai 
y.  Smith  {b\  Duncan  y.  Findlater  {c\  Holliday  y.  Sk 
Leonardos,  Shoreditch  {d),  and  other  similar  authoritific 
The  Commissioners  here  are  authoriased  for  public  object 
to  erect  and  maintain  great  works  of  drainage  ai» 
navigation.  They  derive  no  other  profits  from  tb 
execution  and  maintenance  of  the  works  than  a  shan 
in  the  beneficial  results  anticipated  therefrom.  Tb 
funds  for  their  construction  and  maintenance  are  raisec 
by  rates  imposed  upon  the  districts  supposed  to  1m 
benefited  thereby,  but  no  business  is  authorized  to  1m 
carried  on  for  profit,  nor  are  any  tolls  authorised  U 
be  taken  for  any  use  of  the  works.  The  object  ii 
public,  although  the  direct  benefit  is  local.  It  is  noi 
in  any  respect  analogous  to  trading,  or  carrying,  o 
afibrding  dock  accommodation  for  profit.  The  Com 
missioners  have  no  property  except  such  as  is  strictl] 
incident  to  the  machinery  for  making  and  main 
taining  the  works  and  raising  the  necessary  rates,  ani 
they  have  no  power  to  levy  a  rate  for  any  other  pur 
pose.  In  trading  and  profit-earning  corporations  it  i 
reasonable  that  the  funds  to  be  earned  should  be  appli 
cable  to  all  the  consequences  of  their  business,  but  her 
the  only  funds    authorized  to  be  raised  are  strictl; 

(a)  7ff.^N.  329,  (6)  2  Binff.  ISft. 

(c)  6  a  #F.  891  (cQ  11  a  B.  N.  A  l^S. 


XXVn.  VICTORIA.  455 

fimited  to  the  oonstnictkni  and  maintenance  of  the       1864. 
works.     This  appears  to  me  to   amount   to  a  strong  '       coe 
indication  that  it  was  never  contemplated  by  the  Legis-        \^m, 
latnre  that  the  Commissioners  were  to  be  liable  under 
drcomstances  like  the  present    Most  of  the  cases  on 
this  subject  were  reviewed  by  the  Court  of  Common 
Pleas  in  HolUday  v.   SL  LeonartPs^   Shareditch  {a),  in 
which  Byles  J.,  who  tried  the  cause  of  Whitehoute  v. 
FeUawei  (i),  so  much  pressed  in  the  argument  before 
us,  explains  at  p.  208«  that  in  that  case  ^'  the  defendants 
were  personally  cognisant  of  and  parties  to  the  works 
which  caused  the  injury/'  and  so  distinguished  it  from  the 
case  under  consideration.    It  is  hot  necessary  for  me  to 
examine  the  authorities  in  detail,  but  it  will  be  found 
that  all  those  which  establish  the  liability  of  trustees, 
commissioners,  or  persons  clothed  with  the  gratuitous 
execution  of  a  public  trust,  are  included  in  one  or  other 
of  the  classes  above  referred  ta    As  was  said  by  Lord 
CoUenham^  in  the  case  of  Duncan  v.  Ftndiater{c)  p.  908, 
''  Cases  may  possibly  be  supposed  in  which  the  funds  raised 
by  a  statute  would  be  liable  for  acts  done  strictly  in  pur- 
suance of  the  directiona  of  that  statute,  but  none  in 
which  such  funds  would  be  liable  for  acts  done  without 
the  authority  of  the  statute.^' 

It  was  however  strenuously  contended  on  the  part  of 
the  plaintiff  that,  although  a  judgment  in  his  favour 
might  be  fruitless,  owing  to  the  absence  of  any  funds 
out  of  which  it  could  be  satisfied,  or  the  means  of 
raising  any,  that  he  was  nevertheless  entitled  to  such 
judgment ;  and  he  argued  that  various  provisions  of  stat. 
7  &  8  Vict.  e.  cvi.  shewed  it  was  contemplated  that  actions 
might  be  brought  against  the  Commissioners  for  acts,  &c. 

(«)  11  C.  B.  K8. 192.  (b)  10  C.  B.  N.  S.  765. 

(c)  6  C7.  #  F.  894. 
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1864.  done  by  them;  and  expressly  exempted  themfrom  peraonal: 
"^  '  liability^  except  in  cases  of  "  wilful  neglect  or  default," 
W18K  ^"^^  "^  ^  other  actions  or  suits  directed  that  executions 
on  any  judgment  or  decree  should  be  executed  against 
the  goods  and  chattels  of  the  Commissioners  belonging 
to  them  by  virtue  of  their  office.  There  may  be  cases 
in  which,  although  there  are  no  existing  funds  or  means 
of  raising  any  to  satisfy  a  judgment,  it  is  no  answer  to 
an  action  brought  on  a  deed  or  contract  expressly 
authorized  to  be  entered  into  or  for  an  act  within  the 
scope  of  the  authority  of  Commissioners  to  do,  and  to 
which  they  might  lawfully  apply  their  funds  if  they 
had  any,  Pallister  v.  The  Mayor  of  Gravesend  {a), 
Kendall  y.  Kinff  {b);  but  I  do  not  consider  them  analogous 
to  the  present. 

With  a  view  to  see  how  the  argument  ui^ed  on  tiia 
part  of  the  plaintiff  applies  to  the  present  case,  it  maybe 
well  to  consider  the  effect  of  the  provisions  refisrred  to    4 
which  provide  for  the  indemnity  of  the  Commissioners  ^ 
out  of  the  moneys  to  be  raised  by  virtue  of  their  Act  ,^ 
By  sect.  19  of  stat.  7  &  8  Vict.  c.  cvi.  it  is  enacted  that* 
nothing  in  any  "  deed  or  contract"  by  the  Act  authorize^^ 
to  be  made  by  the  Commissioners,  for  the  purposes  o^^ 
the  Act,   should  charge  or  affect  the  persons  of  th^ . 
Commissioners  or  their  own  lands,  &c  "with  or  for** 
the  performance  of  anything  contained  in  any  sucE^ 
instrument ;"  but,  that  all  damages,  &a  in  any  actioir^ 
i^  consequence  of  such  instrument,  or  which  any  suc^^ 
Commissioner  should  "  otherwise  be  put  to  by  virtue  ^ 
this  Act"   ^^ shall  be  discharged  out  of  the  monies 
arise  by  virtue  of  this  Act,"  &c  *^  unless  such  action  or  j 
or  any  such  damages  &c.  have  arisen  in  consequence  oft 
(a)  9  a  B.  TI^,  ih)  17  Om,  B,  483. 
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ful  neglect  or  default  on  the  part  of  the  Commissioner  1864. 
incorring  the  same.''  Then  by  sect  20  it  is  enacted  cob 
that  in  all  actions^  &c.  in  respect  of  any  matter  or  ^Jg^. 
thing  relating  to  the  execution  of  this  Act^  by  or  against 
the  Commissioners,  it  shall  be  sufficient  to  state  the 
names  of  any  two  of  the  Commissioners  or  the  name  of 
their  derk  as  plaintiff  or  defendant.  It  then  by  sect.  21 
provides  that  executions  are  to  be  executed  against  the 
goods  and  chattels  of  the  Commissioners  by  virtue  of 
their  office ;  and  by  sect  22  indemnifies  the  Commissioner 
or  derk  in  whose  name  suits  may  be  brought  or  defended 
out  of  the  monies  in  the  hands  of  the  treasurer  against 
all  suits  and  costs,  and  enacts  that  ''no  such  Commis* 
sioner  or  derk  shall  be  personally  liable  for  payment 
of  the  same,  unless  such  action  &c.  have  arisen  in  con- 
sequence of  his  own  wilful  neglect  or  default/' 

It  appears  to  me  that  these  clauses  of  the  Act  are 
strong  to  shew  the  nature  of  the  liability  which  the 
Commissioners  may  be  called  upon  to  bear  in  acting 
in  the  execution  of  this  Act.  They  must  necessarily 
enter  into  deeds  and  instruments,  make  contracts,  and 
employ  agents;  the  statute  therefore  provides  that  all 
liability  to  arise  in  consequence  of  such  instruments, 
or  which  any  such  Commissioners  shall  otherwise  be  put 
to,  shall  be  discharged  out  of  the  moneys  to  arise  by 
virtue  of  the  Acts,  unless  the  same  be  the  consequence 
of ''  ¥nlful  neglect  or  default  on  the  part  of  the  Commis- 
sioner incurring  the  same."  These  are  the  only  provi- 
sions which  regulate  the  indemnity  of  the  Commissioners; 
and  it  cannot  be  supposed  that  the  Legislature  could 
have  contemplated  any  other  liability  than  that  arising 
out  of  the  execution  of  deeds  and  instruments,  and  the 
employment  of  contractors  and  agents  for  the  execution 
of  the  works,  and  raising  the  necessary  funds ;    or  a 
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1864.       liability  arising  out  of  the  wilful  acts,  n^lects^   and 
"^         defaults  of  the  Commissioners.    The  former  liabifitj 

WiiBB  ^^  imposed  on  the  funds  to  be  raised  under  the  Ad, 
the  latter  was  to  be  borne  by  the  individual  Commii- 
sioners. 

There  is  no  third  course  apparently  oontemplited 
by  the  Act;  and  I  think  that  these  provisions  tend  to 
shew  that  the  remedy  of  the  plaintiff  cannot  be  agaimt 
the  Commissioners  personally,  inasmuch  as  they  hafB 
been  guilty  of  no  ''wilful  n^lect  or  default;''  nor 
under  the  circumstances  can  it  be  against  them  ia 
their  corporate  capacity  because  they  have  no  fimdi^ 
nor  the  means  of  raising  any,  which  they  can  appfy 
to  answer  for  damages  arising  to  the  plaintiff  on  ii^ 
of  the  grounds  of  nonfeassance  or  neglect  imputed  to 
them. 


Blackburn  J.  In  tins  case  I  have  come  to  a 
elusion  different  from  that  of  my  Lord  and  my  brother 
Mellor,  as  I  think  that  the  rule  obtained  to  set  aside 
the  verdict  for  the  plaintiff  ought  to  be  discharged. 

The  action  is  against  the  clerk  of  the  Drainage  Com^ 
missioners  for  carrying  into  execution  stat.  7  &  8  Vkt* 
c.  cvL,  for  improving  the  drainage  and  navigation  of 
The  Middle  Level  of  the  Peru,  as  representing  the  Dndii- 
age  Commissioners. 

The  declaration,  after  referring  to  the  137th  and  ISStii 
sections  of  the  Act,  which  authorize  the  Drainage  Com- 
missioners to  make  a  certain  cut,  and  by  which,  amcmgit 
other  things,  it  is  enacted  that  the  Drainage  Cominir 
sioners  shall  "  make  and  maintain  a  good  and  subsiur 
tial  sluice  of  brick  and  stone  at  or  near  the  entrance 
of  the  said  cut" ''  to  exclude  the  tidal  waters,"  avers  that 
the  cut  and  sluice  were  made,  and  then  sets  forth  \fj 
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▼ay  of  breach,  that  the  Drainage  Commissioners  "so        i864. 
carelessly,  n^ligently,  nnskilfally,  and  wrongfully  con-         "^      ' 
ducted  tbemselves  in  and  about''  inter  alia  "making  "• 

and  maintaining  the  said  sluice  good  and  substantial/' 
that  in  consequence  the  tidal  waters  burst  in  and 
flooded  the  plaintiff's  land. 

The  material  plea  was  Not  Guilty. 

On  the  trial,  before  the  Chief  Justice  of  the  Common 
Fleas,  it  was  proved  that  the  sluice  did  give  way,  and 
the  tidal  waters  broke  in,  flooding  the  plaintiff's  land 
and  occasioning  much  damage. 

There  was  much  evidence  given  as  to  the  cause  of  this 
accident 

The  Chief  Justice  left  several  questions  to  the  jury. 
Their  finding,  so  far  as  bears  on  the  present  point,  was, 
that  the  damage  to  the  plaintiff  was  not  caused  by  the 
absence  of  due  care  and  skill  on  the  part  of  the  defend- 
ants in  respect  of  making  the  sluice ;  but  they  also 
found  that  it  was  caused  by  want  of  due  care  and  skill 
on  the  part  of  the  defendants  in  maintaining  the  sluice. 

It  is  on  this  latter  finding  that  I  think  the  plaintiff 
entitled  to  retain  his  verdict,  and  I  therefore  omit 
noticing  any  other  part  of  the  verdict. 

The  Drainage  Commissioners,  from  the  nature  of  their 
body,  could  not  do  anything  in  the  nature  of  maintaining 
the  sluice  except  through  the  instrumentality  of  their  o£S- 
oers,  and  of  surveyors,  engineers,  and  other  agents  acting 
for  them ;  and  it  was  argued,  on  behalf  of  the  plaintiff, 
that  therefore  the  finding  of  the  jury  must  be  under- 
stood as  meaning  that  the  defendants  had  negligently 
ejiosen  incompetent  persons  to  whom  they  had  intrusted 
the  superintendence  of  the  maintenance  of  the  works; 
but  on  looking  at  the  evidence  and  the  summing  up,  I 
think  that  the  finding  cannot  be  so  understood. 
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1864.  I  think  it  most  be  nndentood  as  a  finding  that  tl^.^ 

"^        duioe  might  by  due  skill  and  care  have  been  maintaine^^^ 
^][^^        and  that  due  skill  and  care  were  not  applied  to  mai^^^ 
tain  it    That  was  negligence  on  the  part  of  ^^^^^  ^ 
whose  duty  it  was  to  cause  due  skill  and  care  to    '(^^ 
applied  for  that  purpose,  and  if,  as  the  plaintiff  contei^fi^^ 
that  duty  is  cast  on  the  Drainage  CommissionenSy      5^ 
Was  negligence  in  them.    The  question  whether  t&.^^^ 
duty  is  imposed  on  the  Drainage  Commissioners  depen^^^^ 
on  the  true  construction  of  the  Act  7  &  8  Vict  c. 
and  into  that  question  I  will  inquire  afterwards. 

On  the  other  hand,  the  defendant's  counsel  contend 
that,  even  if  the  duty  were  cast  on  the  Drainage  Coin^— ^^^ 
missioners,  yet  that  they  are  Commissioners  for  publi-^^-^^ 
purposes,  and  as  such  (it  was  said)  not  liable  for  an^  -^^^ 
acts  and  defaults  of  those  employed  by   them,  Hker'^^^ 
could   not    be    liable  for  a  failure    to    maintain 
sluice;  a  failure  which  could  not  have  arisen  exc 
from  the  default  of  their  engineers  and  surveyors 
other  persons  in   their    employment,  who    ought 
have  seen  the   defects   in   the   sluice   and   prompts — ^ 
the  Commissioners  to  take  the  proper  steps  to  reme 
them.     I  do  not  however  agree  that  such  is  the  law  wis 
regard  to  public  Commissioners. 

There  are,  no  doubt,  several  cases,  which  were  dt^r— 
during  the  argument,  in  which  it  has  been  said  tte.  ^ 
public  bodies  are  not  responsible  for  the  acts  of  thc^^^ 
whom  they  employ ;  but  all  those  cases  were  of  the  \i:^c^ 
in  which  the  liability  of  the  employer  depends  entir^^ 
upon  his  standing  towards  those  who  actually  did  ^:^1 
wrong  in  the  relation  of  master  and  servant.     They    0* 
all  cases  in  which  the  act  authorized  by  the  public  bo-« 
was  in  itself  lawful,  but  those  who  were  employedi. 
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.  ^  that  act  were  in  the  course  of  the  employment       1864. 
gnilty  of  negligence,  from  which  the  plaintiff  suffered,  ^     ~ 

,  These  decisioos,  or  at  least  the  greater  part  of  them,  ^^^^ 
Blight  be  supported  on  the  ground  that  the  relation  of 
jnaster  and  servant  did  not  exist  between  the  body  sued 
fUQid  the  person  guilty  of  negligence,  for  the  master  is 
liable  for  his  servants  because  he  selects  them  and  has 
ocmtrol  over  them,  and  in  many  cases  a  public  body  has 

-  not  this  selection  of  and  control  over  the  officers  whom 
It  is  abided  to  employ ;  but  this  explanation  does  not 
iqpply  to  HoUiday  v.  St.  LeonardCs^  Shoreditch  (a),  in 
which  the  Chief  Justice  of  the  Court  of  Common  Pleas 
gives,  as  the  ratio  decidendi,  p.  204,  that  '^persons, 
intrusted  with  the  performance  of  a  public  duty,  dis- 
diaripAg  it  gratuitously,  and  themselves  taking  no  per- 
sonal share  in  the  mode  of  its  performance,  are  exempted 
fiom  liability  for  the  negligent  acts  of  the  persons  em-^ 
ployed  by  them,''  which  seems  to  me  to  express  in  other 
words  that  there  is  an  exception  from  the  general  rule 
that  masters  are  responsible  for  the  negligent  acts  of  their 
servants,  when  the  master  falls  within  the  class  some- 
what indefinitely  styled  trustees  for  public  purposes. 
I  ahonld  therefore,  if  the  Drainage  Commissioners  were 
flpoght  to  be  charged  for  the  collateral  negligence  of 
their  servants,  act  upon  that  decision,  leaving  it  to  the 
plaintiff  if  advised,  to  call  on  a  Court  of  error  to 
examine  the  foundation  of  this  doctrine,  and  to  inquire 
how  far  it  is  founded  on  principle  or  really  established 
by  authority ;  but  the  doctrine  in  question  has^  as  it 
seems  to  me,  no  bearing  on  the  present  case,  since  the 
Drainage  Commissioners  are  not  sought  to  be  charged 
for  the  collateral  negligence  of  their  servants,  but  for. 
the  nonfolfilment  of  a  duty  which  was,  it  is  all^ed^ 

(a)  \\C.B.N.a.V&2. 


WiSK. 
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1S6I.       imposed  by  Act  of  Parliament  od  the  Drainage  Comndi* 

^         sioners  themselyes. 

,y;^  In  Duncan  v.  Findlaier  (a),  which  was  much  reUed  on 

by  the  defendant^  the  point  raised  by  the  UU  of  exoep* 
tions^  on  which  alone  the  House  of  Lords  decided,  mi 
whether  the  jury  were  properly  directed  ''that  lOid 
trustees  on  a  public  road  are  liable  for  any  injury  whick 
may  happen  to  passengers  in  consequence  of  the  n^- 
gence  or  improper  conduct  of  labourers,  or  sarveyai^ 
or  other  persons  employed  by  the  trustees,  or  by  the 
officers  of  the  trustees,  when  engaged  in  any  opentioB 
performed  under  authority  of  the  trustees."  It  woald 
appear  to  have  been  at  least  doubtful  whether  Ae 
persons  by  whose  negligence  the  injury  was  ooei- 
sioned  were  not  the  servants  of  a  contractor,  and  it 
certainly  does  not  at  all  appear  that  they  were  the  ser- 
▼ants  of  the  trustees,  so  that  no  doubt  the  exoeptioii 
was  well  founded.  The  Lord  Chancellor  (Lord  CoUm- 
ham),  however,  in  giving  judgment  in  the  House  of 
Lords,  intimates  an  opinion,  that  a  body  by  Act  of  Fiff- 
liament  created  and  endowed  with  funds  for  a  particalir 
purpose  can  never  as  such  be  liable  to  pay  damages  at 
all,  inasmuch  as  either  the  act  was  justified  by  the 
statute  under  which  the  body  acted,  or  was  a  wrong  tot 
which  the  trustees  who  ordered  it  might  be  reqxHisiUe 
as  individuals,  but  for  which  the  trustees  as  such  could 
not  be  liable,  on  the  ground  that  such  a  liability  would 
have  the  effect  of  diverting  the  trust  funds  from  the 
statutable  object.  This,  however,  was  not  the  dediioD 
of  the  House  of  Lords.  It  was  merely  the  opinion  of 
the  Lord  Chancellor,  which  (though  delivered  in  a  SkdA 
case,  not  an  English  one,)  is  entitled  to  great  respect 
and  weight,  but  which  is  not  binding  upon  us  as  a 
(a)  6  a  #  F.  894. 
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dedaion.  And  there  have  subsequently  been  several  1864. 
express  and  positive  decisions  of  our  own  Courts  opposed  cob 
to  the  opinion  thus  intimated  hj  Lord  Cottenham,  which,  ^^^^ 
as  it  seems  to  me,  establish  that  such  a  body  may,  in 
iheir  corporate  capacity,  be  guilty  of  wrongs  for  which 
judgment  will  go  against  them.  Amongst  these  are 
.  2%e  Southampton  and  Itchin  Bridge  Company  v.  The 
Local  Board  of  Health  of  Southampton  {a),  Ruck  v. 
WUKams  (i),  Whitehouse  v.  Fellowes  {c),  and  Browtilow 
T.  The  Metropolitan  Board  of  Works  (c/),  which  last  case 
luuB  been  recently  affirmed  in  the  Exchequer  Chamber  («)• 
In  all  these  cases  the  plaintiffs  obtained  judgment  for 
damages  against  public  corporate  or  quasi  corporate 
bodies  for  ajcts  done  by  them  in  excess  of  their  powers. 
The  respective  bodies  corporate  did  not  do  the  acts  per- 
sonally in  one  sense,  for  a  body  corporate  never  can  . 
literally  do  anything  itself,  but  the  wrongful  acts  com- 
plained of  were  the  personal  acts  of  the  corporations  in 
the  sense  that  the  corporations  directed  those  acts  to  be 
done,  and  were  not  merely  fixed  with  the  unauthorized 
and  unintended  negligence  of  their  servants. 

In  the  present  case  the  charge  against  the  defendants 
is  not  one  of  malfeasance  but  one  of  neglect  of  a  duty 
imposed  on  them ;  in' this  respect  it  very  closely  resembles 
The  Mereey  Docks  Board  v.  Penhallow  (/>  There  the 
defendants  were  a  public  body  who  kept  open  a  dock.  It 
had  been  held  by  the  Exchequer  Chamber,  in  the  previous 
case  of  Gibbs  v.  The  Trustees  of  the  Liverpool  Docks  {g\ 
that  the  law  cast  upon  them  the  same  duty  that  it  would 
have  cast  upon  any  other  body  keeping  open  a  dock  or  canal, 

(a)  8E.fB.  801.  {b)  3  JJ.  #  M  308. 

(e)  10  a  B.  N.  8.  765.  {d)  13  C.  B,  N.  S.  768. 

(«)  16  Id.  546.  (/)7  H.4-N,  329. 

(^)3ir.#-y.  161 
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viz.,  to  take  reasonable  care  so  long  as  they  kept  it 
open  for  the  public  use  of  all  who  might  choose  to  naii- 
gate  it,  that  they  might  navigate  it  without  danger  to 
their  lives  or  property.  The  issue  at  the  trial  was  oa 
Not  Guilty,  whether  the  Mertey  Board  had  n^lected 
this  duty.  The  Lord  Chief  Baron  directed  the  jury  that,  if 
the  defendants  by  their  servants  had  the  means  of  know* 
ing  the  state  of  the  dock  and  were  n^ligently  ignorant  of 
it,  the  defendants  were  liable.  This  ruling  was  hdd 
right  by  the  Court  of  Exchequer  Chamber.  The  House 
of  Lords  may  yet  reverse  that  decision,  but  while  it 
stands  it  seems  to  me  to  reduce  the  inquiry  in  the  pre- 
sent case  to  the  one  question,  whether  stat.  7  &  8  Vkt 
c.  cvi.  has  imposed  on  the  Drainage  Commissioners  i 
duty  to  take  due  care  that  the  sluice  was  maintained  as 
unqualifiedly  as  the  duty  which  the  law  cast  on  the 
Mersey  Board  to  take  due  care  that  their  docks  were 
reasonably  safe.  Now  sect  138  is  in  the  following 
terms : — "  That  the  said  Drainage  Commissioners  shall 
make  and  maintain  a  good  and  substantial  sluice  of 
brick  and  stone  at  or  near  the  entrance  of  the  said 
cut  into  the  river  Ouse,  with  two  or  three  openings^  the 
waterways  of  which  shall  not  altogether  be  less  than  fifty 
feet,  and  with  doors  to  each  of  the  said  openings  of  soffi- 
cient  height  to  exclude  the  tidal  waters.'^  Nothing  has 
been  pointed  out  on  the  argument,  and  I  have  not  mysdf 
discovered  anything  to  qualify  this  enactment,  which  cer- 
tainly seems  to  me  to  cast  upon  the  Drainage  Commit- 
sioners  the  duty  to  maintain  this  sluice.  The  comnum 
law  gives  a  right  of  action  against  those  neglecting  a  duty 
cast  upon  them  to  those  who,  in  consequence,  sustain 
damage.  I  entirely  assent  to  the  position  that  if  the  Lq;is- 
lature  have  shewn  an  intention  to  prohibit  this  right  of 
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action  in  the  present  case  that  will  eflTectually  prevent  it,        1864. 
and  I  agree  that  such  an  intention  need  not  be  shewn  in         "^ 
express  words  if  it  can  be  collected  from  the  whole  Act,        ^^^^ 
bnt  I  think  that  the  onus  lies  on  the  defendants  to 
shew  that  it  was  intended  to  prevent  the  right  of  action, 
and  not  on  the  plaintiff  to  shew  that  it  was  intended  to 
give  it 

Now  the  Commissioners  are  a  large  and  fluctuatiDg 
body  whom  it  would  be  very  difficult  to  sue  at  common 
law  as  a  body;  and  it  would  be  very  harsh  and  impolitic, 
(for  the  reasons  given  in  Hall  v.  Smith  (a)  ),  to  make  the 
individual  Commissioners  responsible  out  of  their  private 
means  for  the  defaults  of  the  body :  but  the  Legislature, 
being  aware  of  this,  have  (as  is  now  almost  universally 
the  case  in  Acts  of  this  sort)  provided,  by  sect.  20,  that 
the  Commissioners  may  be  sued  by  their  clerk  in  respect 
of  anything  relating  to  the  execution  of  the  Act,  and,  by 
sect.  21,  that  execution  on  any  judgment  thus  obtained 
against  them  shall  be  executed  against  the  goods  and 
chattels  belonging  to  such  Drainage  Commissioners  by 
virtue  of  their  office. 

It  certainly  seems  to  me  that,  if  it  were  necessary  to 
•hew  affirmatively  an  intention  on  the  part  of  the 
Legislature  that  judgment  might  be  obtained  and  execu- 
tion issue  against  the  Commissioners  as  a  body,  those 
sections  would  go  far  to  shew  it.  It  is  very  true  that 
the  execution  under  the  21st  section,  which  would  be  a 
snfficientremedy  for  any  judgment  for  a  small  sum,  would 
prove  perfectly  inadequate  to  meet  such  a  very  large 
liability  as  is  involved  in  the  present  claim,  and  that  the 
effect  of  judgment  against  the  Drainage  Commissioners 
would  probably  be  to  make  them  insolvent :  that  however 

{a)  2BingAb6. 
VOL.  y.  2  H  B.  &  s. 
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186^       doc8  not  sbcw  tbat  the  Legislatture  intended  to  take 
Cni         away  the  right  to  obtain  judgment,  and  is  not  a  groimd 

\^TtfE.  ^"  which  we  can,  as  I  think^  refuse  to  give  the  pkbtiff 
the  judgment  he  is  entitled  to.  He  will  na  doubt  vidi 
to  raise  the  question  whether  he  cannot  oompd  the 
Drainage  Commissioners  to  make  a  rate  for  the  pnrpoee 
of  liquidating  his  claim.  I  do  not  mean  to  expren  any 
opinion  now  prejudging  that  question.  I  think  it  pr^ 
mature  to  do  so,  and  that  we  should,  as  in  The  Souik' 
ampton  and  Itchin  Bridge  Company  y.  The  Lecal  Boari 
of  Health  of  Southampton  (a\  give  judgment  fot  tbe 
plaintiff  without  deciding  it  at  all :  but  even  if  it  weie 
decided  against  the  plaintiff  that  would  not  in  myojniuoB 
afford  any  ground  for  depriying  him  of  his  right  \to 
obtain  what  he  can  by  execution  under  sect.  21 ;  aid 
of  the  benefit  he  may  deriye  from  his  improyed  poaitioB 
before  a  committee  of  either  House  of  Parliament  in 
case  there  be  any  further  Legislation  on  the  subject 

For  these  reasons  I  think  the  rule  should  be  dii> 
charged. 

CocKBURN  C.  J.  This  is  an  action  broi]^ht  agaisit 
the  defendants,  as  Commissioners  of  the  drainage  of  Tki 
Middle  Level  of  the  Fens,  for  injury  sustained  by  tbe 
plaintiff,  by  reason  of  the  defendants  not  properly  con- 
structing and  maintaining  a  sluice  which,  as  such  Com- 
missioners, they  were  bound  under  the  Act  of  the  7  &8 
Vict  c.  cyi.  to  make  and  maintain  at  the  point  where 
the  waters  of  the  Middle  Level,  after  being  conyeyed  hj 
a  cut  across  the  Marshland  district,  are  discharged  into 
the  river  Ouse ;  as  also  for  omitting  to  make  a 
puddle  clay  wall  along  the  line  of  their  embankment  ai 
required  by  the  Act  of  Parliament. 
(a)  SE,iB.  801 
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By  the  finding  of  the  jury  the  defendants  were  absolved        1864. 
firom  all  charge  of  omission  or  negligence  in  respect  of         cob 
the  original  construction  of  the  sluice,  but  the  jury  found        y/Ibk. 
that  there  had  been  want  of  due  care  and  skill  on  the 
part  of  the  defendants  in  respect  of  maintaining  the 
dnice,  and  in  respect  of  providing  remedies  against 
mischief  after  the  sluice  was  destroyed.     The  jury  also 
found,  as  the  fistct  was,  that  there  had  been  an  omission  to 
construct  the  puddle  clay  wall ;  but,  as  the  disaster  which 
gave  rise  to  the  present  action  arose,  not  so  much  from 
the  absence  of  the  puddle  clay  wall  as  from  the  giving 
way  of  the  sluice,  this  finding  becomes  of  minor  impor* 
tanc& 

As  regards  each  of  these  heads  of  default,  however,  the 
question  for  our  decision  on  the  leave  reserved  at  the 
trial  is,  whether  the  case  ought  not  to  have  been  with- 
drawn firom  the  jury  on  the  ground  that  on  the  admitted 
facts,  with  reference  to  the  circumstances  in  which  the 
defendants  as  Commissioners  of  the  drainage  are  placed, 
they  were  in  point  of  law  exempt  from  liability. 

The  effect  of  the  decisions  in  the  cases  of  Hall  v* 
Smith  (cr),  Duncan  v.  Findlater,  in  the  House  of  Lords  (ft), 
and  of  HoUiday  v.  St  Leonards,  Shoreditch,  (c),  is  to 
establish  the  position  that  persons  intrusted  with  the 
performance  of  a  public  duty,  discharging  it  gratuitously, 
and  themselves  taking  no  personal  part  in  its  perfor-> 
ma&ce,  and  having  no  funds  at  their  disposal  out  of 
which  compensation  for  injury  arising  firom  the  negli- 
gent acts  of  the  persons  employed  by  them  can  be  made, 
are  exempted  from  liability  in  respect  of  such  negli- 

(fl)  2  Bing.  ISfi.  {h)  0  a.  j- F.  894. 

(c)  11  a  B.  N.  8.  192. 

2  H  2 


The  defendants  are  Commissioners  appointed 
acting  under  Acts  of  the  50  G.  3.  c.  125.  (local  and 
sonal)  and  7  &  8  Vict  c.  cvi.,  for  improving  the  dra 
and  navigation  of  The  Middle  Level  of  the  Fens.  ' 
powers  and  functions  in  respect  of  the  drainage 
entirely  distinct  from  those  which  are  incidental  to 
office  as  Commissioners  of  the  navigation;  and  it 
Commissioners  of  the  drainage  that  they  are  song 
he  made  liable  in  the  present  action. 

The  Drainage  Commissioners  appointed  nnder 
Acts  took  no  part  personally  in  the  original  constru 
of  the  works,  nor  have  they  ever  done  so  as  r^ard 
maintenance  of  the  works  or  management  of  the  d 
age.     They  are  not  persons  specially  named  or  sd 
for  the  purpose.     Every  landowner  in  the  district  i 
such,  a  Commissioner;   nor  is  there  any  option  oi 
part  of  persons  duly  qualified  to  decline  the  office 
is  of  course  impossible  that  such  a  body  of  personi 
themselves  personally  execute  the  duties  cast  upon  * 
by  the  Acts  of  Parliament :  all  that  they  can  do 
appoint  competent  persons  by  whom  these  duties 
be  performed.     Accordingly,  the  questions  left  tc 
jury  were,  whether  there  had  been  want  of  due 
on  the  part  of  the  defendants  in  selecting  the  pei 
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eridenoe,  we  must  take  it  that  it  was  on  the  latter        1864. 
hypothesis  that  the  verdict  against  the  defendants  pro-         cog 
ceeded.   This  case  therefore  stands  clear  of  the  decisions       -Wibk. 
in   fFItttehouse  v.   FeUowes  (a),   The  Southampton  and 
Bchin  Bridge  Company  v.  The  Local  Board  of  Health  of 
Southampton  (b),  and  Buck  v.  Williams  {c),  in  which  the 
n^ligence  imputed  to  the  defendants  was  of  a  personal 
character.    In  none  of  those  cases  was  the  negligence 
for  which  the  defendants  were  sought  to  be  made  liable 
that  of  their  servants  only — in  all  of  them  the  fact  was^ 
or  was  assumed  to  be,  that  the  defendants  had  them- 
aelves  personally  interfered  in  the  work,  and  had  been 
themselves  guilty  of  the  negligence  complained  of. 

The  defendants  are  therefore  so  far  within  the  rule, 
laid  down  by  Erk  C.  J.,  in  HoUiday  v.  St.  Leonard^ 9^ 
ShoredUch  (d),  as  to  the  immunity  of  persons  exercising 
public  duties  that  they  are  appointed  by  Act  of  Parlia- 
ment for  the  discharge  of  duties  which  they  cannot  them- 
selves personally  execute,  and  in  the  performance  of  which 
they  are  therefore  compelled  to  employ  others. 

It  is,  however,  contended,  on  the  part  of  the  plaintiff, 
that  the  defendants  are  not  Commissioners  appointed 
for  a  public  purpose  so  as  to  come  within  the  rule 
entitling  such  persons  to  exemption  fix)m  liability. 

In  support  of  this  proposition  it  is  urged  that  the 
drainage  of  the  district  in  question  is  matter  of  local 
rather  than  of  general  or  public  concern ;  its .  sole 
purpose  being  to  drain  and  improve  the  lands  within 
that  district  alone.  The  case  is  therefore  said  to  come 
within  the  principle  of  the  decisions  in  Beg.  v.  Badcock  (e) 
and  TTie  Birkenhead  Dock  Trustees  v.  The  Birkenhead 

(a)  10  a  B.  N.  8.  765.  {h)  S  E.  ^  B.  801. 

(c)  ZKi^N.  308.  (d)  11  C.  B.  N.  8.  192. 

(«)  6  C.  B.  787. 
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1864.  Overseers  {a\  in  which  it  was  hdd  iluit  prc^otr 
CoE  vested  in  trustees  for  the  bendit  of  a  local  district  k 
WisB.  rateable  to  the  relief  of  the  poor  in  the  pariah  in  whick 
it  is  locally  sitoate^  as  not  being  sufficiently  appropriated 
to  public  purposes  to  be  exempt  from  rateaUIitj. 
It  does  not,  however,  appear  to  me  that  these  cana^ 
which  were  decided  with  reference  to  rateabiKty  aloD^ 
are  at  all  conclusive  on  the  present  point.  All  prapoty 
from  which  a  benefit  or  profit  accrues  ovtfjtA^  vsadet  As 
statute  43  Eliz.  c.  2*,  to  contribute  to  Hie  idief  cf  As 
poor.  To  this  liability  an  exception  has,  however,  beeo 
established  in  the  case  of  property  devoted  to  pohGs 
purposes.  But  the  propriety  of  this  exception  has  it 
recent  times  been  questioned,  on  the  grotind  that  eioy 
such  exemption  necessarily  throws  an  additional  bnita 
on  other  property  in  the  parish;  and  the  tendem^  of 
modem  decisions  has  been  to  confine  the  exemplioa 
within  the  narrowest  possible  limits,  and  to  reatrk^  it 
to  those  cases  in  which  the  ptirpose  to  which  the  pro- 
perty is  appropriated  is  public  in  the  largest  sense  of 
the  term ;  that  is,  where  it  is  held  for  the  benefit  of  As 
entire  public  as  distinguished  from  any  portion  of  tbe 
public  however  extensive.  This  rule  does  not  appeir 
to  me  to  be  applicable  to  the  case  of  trustees  or  Com- 
missioners acting  for  an  extensive  district  in  a  matter  of 
general  and  not  of  individual  concern.  The  drainsge 
of  an  extensive  district,  without  which  a  vast  tract  of 
valuable  land  would  be  reduced  to  the  oonditkm  of 
marsh  and  fen,  and  would  thus  be  withdrawn  from  the 
producing  power  of  the  country,  is,  I  think,  sufficientlj 
a  matter  of  public  and  general  concern  to  entitle  thoee 
who  are  entrusted  with  the  construction  and  mansge- 
ment  of  the  works  necessary  for  such  a  purpose  to  the 

(«)  2E.fB.  148. 
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csharacter  of  public  Commiaaioiiers^  and  to  the  immunity        1864. 
'to  which  it  is  now  settled  that  trustees  or  Commissioners         qob 
^r  public  purposes  are  entitled.  ^J^^. 

In  like  manner  it  was  contended  for  the  plaintiff^  that 
€Mie  of   the  conditions    of  the    immunity  of  persons 
employed  for  a  public  purpose  being,  according  to  the  rule 
laid  down  by  ErleC  J.  in  HoUiday  v.  SL  Leonard! 9y  Shore^ 
ditch  (a),  that  the  sendees  should  be  gratuitous,   this 
condition  was  not  satisfied  in  the  present  case,  inasmuch 
as  the  Commissioners,  although  receiving  no  salary  or 
other  direct  remuneration  for  their   services,  yet,  as 
owners  of  land  within  the  district,  received  a  benefit 
firom  the  improvement  of  their  land  by  the  drainage. 
But  a  remote  and  indirect  benefit  of  this  kind,  inci- 
dentally arising  from  the  works,  and  not  received  by 
the  Commissioners  as  a  remuneration  for  their  services, 
is  not,  as  it  seems  to  me,  sufficient  to  take  the  case 
out  of  the  rule  as  to  immunity  above  referred  to. 

In  my  judgment,   however,  the   main  criterion   in 
^hese  cases  is  whether  there  is  any  fund  at  the  disposal 
Of  public  trustees  or  Commissioners  available  for  the 
jtayment  of  damages  in  respect  of  injury  occasioned  by 
t^^ligence.     Not,  indeed,  that  I  feel  the  force  of  the 
^^easoning  of  Best  C.  J.,  in  Hall  v.  Smith  {b),  that  no 
One    would  undertake  public  duties  vdthout  remune- 
ration if  liable  for  the  negligence  of  servants ;  inasmuch 
^8  it  is  not  pretended  that  public  trustees  or  Commis- 
sioners can  be  made  to  answer  in  damages  out  of  their 
^WD  private  funds.    The  ground  on  which  my  judgment 
l^xoceeds  is  that,  it  being  admitted  that  public  trustees 
^r  Commissioners  cannot  be  made  liable  in  their  indi- 
^dual  character,   the    fact  that  the  Legislature    has 
(«)  11  a  B.  N.  S.  192.  (h)  2  Uhiff.  156. 
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1864.  appropriated  the  funds  in  their  hands  to  specific  objeda, 
"  Cob  bo  as  to  exclude  their  application  to  the  payment  d 
Wise.  damages^  leads  fairly  to  the  inference  that  the  tmsteei 
or  Commissioners  cannot  be  held  liable  in  their  aggre- 
gate or  quasi  corporate  character.  In  HoUiday  y.  8L 
Leonard^ 8,  Shoreditch  (a),  Byks  J.  says,  p.  208  ''  Here,  the 
defendants  are  public  officers  acting  gratnitously  and  oom- 
pulsorily,  and  having  no  funds  out  of  which  the  damages 
could  be  paid ;  and  the  cases  shew,  that,  onder  such 
circumstances,  being  guiltless  of  personal  negligence^ 
they  are  not  liable.''  The  absence  of  any  such  fonds 
was  strongly  insisted  on  by  Lord  Cottenham  C  in  his  judg- 
ment in  Z>i£nca»  V.  FindhterQ)).  He  there  says,  pp.QO?— 8 
''  It  isimpossible  to  suppose  that  the  framersof  this  statute 
contemplated  that  any  part  of  this  fund  would  be  appro* 
priated  for  the  purpose  of  affording  compensation  for 
any  act  of  the  persons  who  might  be  employed  under 
the  authority  of  the  trustees.  If'  the  thing  dcme  ia 
within  the  statute,  it  is  clear  that  no  compensation  can 
be  afforded  for  any  damage  sustained  thereby,  except 
so  far  as  the  statute  itself  has  provided  it ;  and  this  is  deax 
on  the  legal  presumption  that  the  act  creating  th» 
damage  being  within  it,  the  statute  must  be  a  lawfiv 
act.  On  the  other  hand,  if  the  thing  done  is  not  withii 
the  statute,  either  from  the  party  doing  it  having  torn 
ceeded  the  powers  conferred  on  him  by  the  statute,  c= 
from  the  manner  in  which  he  has  thought  fit  to  pe= 
form  the  work,  why  should  the  public  fund  be 
to  make  good  his  private  error  or  misconduct? 
may  possibly  be  supposed  in  which  the  funds  raised 
a  statute  would  be  liable  for  acts  done  strictly  in  pi 
suance  of  the  directions  of  that  statute,  but  none 

(a)  11  a  B.  N.  S.  192.  (*)  6  a  #  F.  891 
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irliich  such  funds  would  be  liable  for  acts  done  without        1864. 

the  authority  of  the  statute."  Coi 

It  is  true  that  in  the  present  case  there  are  no  pro-        wibe, 

Iiihitory  words  such  as  occur  in  the  General  Turnpike 

A.ct;^  and  which  were  therefore  present  in  Duncan  v. 

JFHwm^aUr  (a) ;  but  it  appears  to  me  that  where  a  statute 

dir-iects  a  fund  to  be  raised^   and  expressly  directs  its 

application  to  specific  purposes^  this  has  by  implication 

tli^    effect  of  prohibiting  the  application  of  the  fund  to 

other  purpose. 

"I^ow,  these  Commissioners  are  directed  to  execute 

.  maintain  the  works  specified  by  the  Acts^  and  they 

empowered  to  levy  taxes  prescribed  by  the  Acts  on 

laKids  within  the  district     The  purposes  to  which  the 

fiisciLds  thence  arising  are  to  be  applied  are  set  forth  in 

t:K^   80th  and  88th  sections  of  the  50  G.  3.  c.  125. 

(loc^al  and  personal)  and  the  237th  section  of  the  7  &  8 

V^d.  c.  dv.  In  the  two  former  the  funds  are  specifically 

CLppropriated  to  the  purposes  therein  referred  to.    The 

Isu^goage  of  sect.  237  of  the  7  &  8  Vict,  is  somewhat 

'xxi^oie  general.    It  directs  that,  after  defraying  the  ex- 

P^mes  of  the  Act  the  funds  shall  be  applied  to  "  execu- 

^^g  and  completing  the  said  several  works  of  drainage, 

^^d  the  several  other  works,  matters  and  things  by  this 

"^^t  required  to  be  made,  done,  and  executed  by  the  said 

'^Hage  Commissioners,  and  for  the  general  purposes 

•^    ^^xrrtfing  this  Act  or  the  said  recited  Acty  or  either  of 

***•»,  and  t/te  said  recited  Act  into  execution/* 

^t:  is  on  the  concluding  words  of  this  section  alone 

^t  it  can  be  contended  that  damages  recovered  in  an 

^^^On  for  de&ult  or  negligence  could  be  paid  out  of  the 

^^cls  to  be  raised  by  the  Commissioners.     But  I  am  of 

(a)  6  a  #  F.  894. 


V. 

Wise. 
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18G4.       opinion  that  snch  a  charge  cannot  proparlj  be  conaiderel 
^         as  one  of  the  general  pnrposes  of  carrying  the  Acta  into 
execution.    It  cannot  be  presumed  that  the  Le^datnre 
contemplated  that  the  Commissioners,  or  those  em^ojed 
by  them,  would  be  guilty  of  breach  of  duty  or  negli- 
gence in  the  discharge  of  their  duties.    And  this  Tiew 
is  confirmed  by  the  circumstance  that,  by  the  217di 
section  of  the  7  &  8  VicL  c,  cvi.,  provision  is  made  &r 
compensation  where  ^'  any  person  or  body,  at  any  time 
after  the  said  Drainage  Commissioners,  or  any  penon 
employed  or  authorized  by  them,  shall  haye  began  to 
carry  this  Act  into  execution,  shall  happen  to  suafcain 
any  damage  or  injury  in  his  lands,  tenements,  or  here- 
ditaments, goods  or  chattels,  by  or  in  consequence  of 
any  act  of  the  said  Commissioners  for  Drainage,  or  thdr 
agents,  workmen,  or  servants,  for  which  such  penon' 
shall  have  had  no  recompence  or  satisfaction,  or  fat 
which  no  recompence  or  satisfaction  is  hereby  othenm 
provided/'    A  positive  appropriation  of  the  funds  to  be 
raised  by  the  Commissioners  being  thus  made  by  the 
Act,  this  appropriation,  as  I  have  before  said,  has  \fj 
implication  the  effect  of  negativing  the  authority  (tf 
the  Commissioners  to  apply  the  funds  in  payment  of 
damages.     Besides  this,  the  Act  contains,  in  sect  239, 
a  provision  for  the  reduction  of  the  taxes  whidi  the 
Commissioners  are  empowered  to  levy  to  one  half  or 
one  third  of  the  amount,  so  soon  as  the  works  shaD 
be  executed  and  the  debts  discharged.    Such  a  provision 
was  held,  in  Rex  v.  The  Inhabitants  of  Lwerpool  (a\  to 
be  a  ground  for  holding  that  the  dock  rates  and  dotiea 
authorized  to  be  taken  by  Act  of  Parliament  were  not 
even  rateable  to  the  relief  of  the  poor.    Lord  Tenierdai, 

(a)  IB.^C.  01. 
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in  giving  jndgment,  says,  p.  69  "  The  statute  under  whidi        1864. 
the  dock  rates  in  question  are  levied  does  not  indeed  con-         cob 
tain  an  express  direction  that  the  rates  shall  be  applied  to        yf]l^ 
the  purposes  specified,  and  no  other;  but  it  directs  that 
certain  burdens  shall  be  discharged,  and  that  then  the 
rates  shall  be  lowered ;  and,  therefore,  any  application  of 
those  rates  to  other  purposes  not  specified,  would  be  a 
direct  violation  of  the  statute/' 

We  were  pressed  on  the  argument  with  the  authority 
of  the  decision  in  the  case  of  Scott  v.  Mayor  of  Man^ 
cheUer  (a).     But   the  present  case   is  obviously  dis- 
tinguishable, inasmuch  as  there  the  trustees  were  in 
tihe  receipt  of  profits  beyond  the  amount  necessary  for 
t^e  primary  and  immediate  purpose  of  the  statutory 
jxywers,  and  applicable  to  the  benefit  of  the  town  of 
JSdancheMter.    The  defendants  were  thus  in  the  nature 
of  a  trading  corporation.     In  the  present  case  the  tax- 
«ition  is  imposed  expressly  for  the  execution  of  the 
^^orks,  without  any  provision  directing  the  application 
^  the  surplus  (if  any)  to  any  ulterior  purpose,  or  to 
^he  benefit  of  any  one. 

It  has,  indeed,  been  suggested  that,  whether  there  be 
funds  applicable  to  the  payment  of  damages  and  costs 
recovered  in  an  action  or  not,  a  plaintiff  who  has  sus- 
tained an  injiuy  is  still  entitled  to  bring  his  action, 
and  to  proceed  to  judgment  and  execution,  although  it 
may  be  known  all  along  that  such  a  proceeding  must 
necessarily  be  barren  of  any  profitable  residt.  It  appears 
to  me  that  such  a  position  is  untenable.  It  would  be 
to  bring  the  law  into  contempt  to  suffer  an  action  to 
be  maintained  where,  if  the  plaintiff  succeeds,  the 
judgment  cannot  possibly  be  satisfied  either  by  taking 
(a)  2K^N.  204. 
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▼. 
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1864.  ^^®  person  or  property  of  the  defendant^  or  by  any  other 
means.  A  resnlt  so  absurd  in  itself  is  a  strong  gnmnd 
for  applying  the  principle  of  total  immnnity  to  sod  i 
case.  But,  besides  tliis,  if  such  an  action  were  allowed 
to  be  maintained,  property,  which  ex  hypothec  caniKit 
be  applied  in  compensation  of  the  injury  complained  o^ 
might  be  taken  in  execution  of  the  judgment.  If  judg- 
ment were  obtained  against  the  Commissioners  fimds 
in  their  hands,  or  property  necessary  for  the  cxecotiaQ 
of  their  powers,  might  be  taken  in  execution  under  it; 
and  this  although  the  Act  of  Parliament  under  whidi 
the  public  trustees  or  Commissioners  were  appointed 
might  have  expressly  prohibited  the  application  of  the 
funds  to  any  other  purpose  than  the  purposes  of  the  Act 
Besides  which,  the  defendants  in  such  an  action  woold 
necessarily  be  put  to  expense  in  defending  it,  and  would 
either  be  compelled  to  pay  those  expenses  out  of  their 
own  pockets,  to  which  it  is  admitted  they  ought  not  to 
be  liable,  or  would  pay  them  out  of  the  public  fundi, 
which  on  the  hypothesis  ought  not  to  be  applied  to 
such  a  purpose. 

The  cases  of  Gibbs  v.  The  TrusUes  of  the  Liverpool 
Docks  (a)  and  T/ie  Mersey  Docks  Board  v.  PenhaUowip) 
may  appear  to  militate  against  this  view,  inasmuch  as  in 
those  cases  the  defendants  were  held  liable  for  negli- 
gence although  the  rates  and  tolls  leviable  by  them 
were  appropriated  by  the  Acts,  and  there  was  therefore 
no  fund  available  to  satisfy  the  judgment  It  may  be 
observed,  that  the  point  as  to  the  absence  of  funds  to 
satisfy  the  judgment  does  not  appear  to  have  been  taken 
by  the  counsel,  or  to  have  been  adverted  to  by  the 
Court  But,  assuming  tUat  this  difficulty  would  not 
(a)  3  U.  4'  X  164.  (h)  7  jy.  #  iV'.  329. 
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have  altered  the  decision  in  the  cases  referred  to,  the  1864. 
present  case  may  be  distinguished  from  them  on  the  q^ 
ground  that  the  cause  of  action  on  which  the  plaintiflfs  wIse. 
in  those  cases  succeeded  was  the  personal  negligence  of 
the  defendants ;  the  trustees  being  held  liable,  not  upon 
the  ground  of  any  default  or  negligence  in  the  execution 
of  their  duties  under  the  Act,  but  from  the  wrongful 
act  of  keeping  the  dock  open  and  inviting  vessels  to 
enter  it  when  it  was  in  an  unfit  and  dangerous  con- 
dition. The  distinction  between  those  cases  and  the 
present  is  that  which  I  have  already  pointed  out  as 
distinguishing  this  case  from  Whitehouse  v.  Fellowes  (a), 
namely,  that  the  defendants  are  here  sought  to  be 
made  liable,  not  for  their  own  default,  but  for  that  of 
persons  in  their  employ.  It  is  true  that  by  the  decla- 
ration the  defendants  are  charged  with  breach  of  duty 
in  not  constructing  and  maintaining  the  works.  But 
the  form  in  which  the  declaration  is  framed  cannot 
alter  the  substance  of  the  thing,  or  enlarge  the  liability 
of  the  defendants.  As  we  have  seen,  the  Commissioners 
cannot  discharge  their  duties  personally,  and  are  obliged 
to  employ  contractors,  engineers,  and  other  servants  for 
the  purpose.  And  the  question  lefl  to  the  jury,  although 
in  form  general,  as  to  whether  there  had  been  due  care 
and  skill  in  maintaining  the  sluice,  or  in  providing 
remedies  when  the  sluice  was  destroyed,  which  at  first 
sight  might  appear  to  have  had  reference  to  the  defend* 
ants  themselves,  came,  under  the  directions  and  obser- 
vations of  the  learned  Judge,  in  effect  to  be,  whether 
there  had  been  due  care  and  skill  on  the  part  of  the 
defendants^  servants. 
The  case  appears  to  me,  therefore,  in  all  respects,  to 

(a)  10  a  B.  N,  S.  765. 
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fall  within  the  principle  of  the  decisions  in  Duncan  ▼. 
Findlaier{a)  and  HolUday  y.  St.  LeanarJts^  Sharediich  {b\ 
by  the  authority  of  which  we  are  bound;  and  I  am 
consequently  of  opinion  that  the  defendants  are  not 
liable,  and  that  this  rule  should  be  made  absolute. 

Bule  absolute  (c). 

(a)  ^a.^F.  894.  (h)  11  a  B.  N.  8.  192. 

(r)  An  appeal  u  pending. 
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The  West  Riding  and  Grimsby  Railway  Com 
pany,  appellants,  The  Local  Board  of  Healtl 
for  the  District  Wakefield,  respondents. 


The  Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Viet.  e.  20. «.  £ 
enacts,  "  if  in  the  course  of  making  the  railway  the  Company  shall  !■ 
or  interfere  with  any  road  they  shall  from  time  to  time  make  good  =■ 
damage  done  by  them  to  such  road ;"  and  if  any  question  shall  arise 
to  damage  or  repair,  it  shall  be  refeired  to  two  justices ;  and  they  i 
direct  such  repairs,  and  within  such  period,  as  they  think  reasonabu% 
may  impose  on  the  Company  for  not  repairing  a  penalty,  which  shall 
paid  to  the  surveyor  &;c.  of  the  road  interfered  with  if  a  pubUe  road 
to  the  owner  if  a  priyate  road :  provided  that  in  determining  any  sach  qi 
tion  with  regard  to  a  turnpike  road  the  justices  shall  make  tJloifncr 
for  any  tolls  paid  by  the  Company  on  such  road  in  the  course  of 
using  thereof:   Helo,  that  justices  had  power  to  make  an  order  upc 
railway  Company  to  repair  highways  which  they  had  used  br  '^' 

carriage  of  materials  over  them  for  makmg  the  railway  and  works,  altmr^^c^ 
the  materials  were  carried  in  the  carts  of  contractors  or  of  other 
employed  by  them. 

/^ASE  stated  by  justices  under  stat.  20  &;  21 
c.  43. 
At  a  Petty  Session  holden  at  Wakefield^  in  the 
Riding  of  Yorkshire^  on  the  1st  February,  1864^ 
information  and  complaint  was  preferred  by  Jaw^'^^ 
Witham,  the  derk  of  and  on  behalf  of  the  Local  BoJ»  ""^ 
of  Health  for  the  district  of  the  borough  of  Wdh^fie^^^f 
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against   The  fFest  Riding  and  Grimsby  Railway  Com-  iS64. 

pony,  incorporated  by  The  West  Riding  and  Grimsby  '^ij~ 

BAflway  Act,  1862,  25  &  26  Vict  c.  ccxL;  charging,  ^^^'J*^ 

under  sect  58  of  The  Railways  Clauses  Consolidation  ^^^l^ 

Act,  1845,  8  &  9  Vict  c.  20.,  that  the  appellants  in  Ck)mpan7 

the  course  of  making  a  railway  which  they  were,  by  WAKsniLD 

liOcal  Board 
The  fFest  Ridinff  and  Grimsby  Railway  Act  authorized     of  Health. 

to  make,  did,  on  the  4th  May,  1863,  and  on  divers 
other  days  between  that  day  and  the  13th  January, 
1864,  use  and  interfere  with  ten  certain  roads  and  parts 
of  roads,  being  public  highways,  situate  in  the  district 
and  in  the  information  and  complaint  described,  and 
thereby  damaged  the  same,  namely  caused  the  same  to 
be  out  of  repair,  and  that  the  appellants  had  often, 
since  the  4th  May  last,  been  required  to  make  good 
the  damage  so  done,  but  had  not  made  good  the  same 
or  any  part  thereof,  but  that  the  same  roads  and  parts 
of  roads  were  still  out  of  repair  by  reason  of  the  use 
and  interference  aforesaid,  contrary  to  the  statute  in 
that  case  made. 

The  appellants  were,  by  their  Act  of  Parliament, 

authorised  to  make  a  railway  called  The  fFest  Riding  and 

Grimsby  Railway,  a  part  of  which  and  of  the  works 

connected  therewith  passes  through  and  is  situa^  within 

the  district  of  the  respondents. 

The  appellants  did  not  themselves  make  any  portion 
of  such  railways  and  works,  but  they  let  the  making 
of  them  through  the  whole  of  the  district  of  the  respon- 
dents to  Messrs.  Smith  ff  Knight ^  of  Great  George  Street, 
fVestminster,  contractors  for  public  works.  Messrs. 
•  SmiUi  ff  Knight  constructed  a  portion  of  those  parts 
of  the  railway  and  the  works  connected  therewith  which 
lie  within  the  limits  of  the  district  of  the  respondents. 
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and  underlet  the  constnictkm  of  the  rest  of  those  pnti 
of  the  railway  and  works  which  Ee  within  the  limits  d 
that  district  to  one  Pickles  as  their  sab-oontnctor. 

The  roads  named  in  the  order  were  nsed  and  illte^ 
fered  with  by  the  carriage  of  materials  oonsistiiig  d 
stone^  bricks^  timber  and  other  materials  over  the  saaii^ 
to  be  nsed  and  which  were  actually  used  in  the  maloBg 
of  the  railway  and  works.  A  portion  of  such  materiab 
was  conveyed  in  carts  belonging  to  Messrs.  SadA  |r 
Kmffhiy  the  contractors,  or  in  carts  of  other  pefsoni^ 
hired  by  Messrs.  Smiih  tf  Knight  to  convey  sock 
materials,  or  in  carts  of  other  persons  from  whom  Messii 
Smiih  jr  Knight  purchased  such  materials,  and  whs 
were  to  deliver  such  materials  to  Messrs.  SMtt  |r 
Knight  upon  the  railway  or  works  free  of  canii^ 
Other  portions  of  such  materials  were  oonv^ed  ia 
carts  belonging  to  the  sub-contractor  Piciies,  or  in  csHs 
of  other  persons  hired  and  employed  by  him  fior  thifc 
purpose^  or  in  carts  of  other  persons  from  whom  tho 
sub-contractor  purchased  the  same,  and  who  had  to 
deliver  such  materials  to  Pickles  on  the  railway  or 
works  free  of  carriage. 

On  the  part  of  the  respondents,  it  was  contended  that 
the  contcactors  and  sub-contractor,  and  those  emjdojed 
by  them  respectively  to  convey  materials  over  the  road% 
were  the  servants  of  the  appellants,  and  that  the  sfpA- 
lants  were  answerable  for  the  use  of  and  interferesoe 
with  the  road  by  all  of  them. 

On  the  part  of  the  appellants  it  was  contended.  First 
That  the  Company  had  not  used  or  interfered  with  the 
roads  within  the  meaning  of  sect  58  of  The  Railways 
Clauses  Consolidation  Act,  1 845 .  Secondly.  That  the  con  • 
tractors  were  independent  parties  and  were  in  no  i 
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the  servants  of  the  Company ;  and  thirdly,  That  they  and        ^^q^^ 
the  others  employed  by  them  had  merely  used  the  road 


West 
in  the  same  manner  as  all  the  public  had  the  legal  right       RiDiKa 

to  do.  Gbimsbt 

The  justices  determined  that  the    appellants  were      Company 
through  their  contractors  liable  to  make  good  the  damage    WAKsrisLi^ 
done  to  eight  of  the  roads  named  in  the  information  to    ^^fH^JS? 
the  extoit  of  half  the  repair  necessary  to  be  done  thereto, 
the  amount  of  damage  to  the  roads  being  proved  to  have 
been  as  much  again  as  that  occasioned  by  the  ordinary 
traffic,  and  directed  the  appellants  to  do  such  repairs 
on  or  before  the  13th  June  then  next. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  appellants  used  or  interfered  with  the  roads 
within  the  meaning  of  The  Railways  Clauses  Consolida* 
tionAct>  1845,  sect.  58? 

Sect.  58  of  The  Railways  Clauses  Consolidation  Act> 
1845, 8  &  9  Vict  c.  20. :  ''  If  in  the  course  of  making  the 
railway  the  Company  shall  use  or  interfere  with  any  road 
they  shall  from  time  to  time  make  good  all  damage  done 
by  them  to  such  road ;  and  if  any  question  shall  arise  as  to 
the  damage  done  to  any  such  road  by  the  Company,  or 
as  to  the  repair  thereof  by  them,  such  question  shall  be 
referred  to  the  determination  of  two  justices;  and  such 
justices  may  direct  such  repairs  to  be  made  in  the  state 
of  such  road,  in  respect  of  the  damage  done  by  the  Com- 
pany, and  within  such  period  as  they  think  reason- 
able, and  may  impose  on  the  Company,  for  not  carrying 
into  effect  such  repairs,  any  penalty  not  exceeding  hLper 
day  as  to  such  justices  shall  seem  just;  and  such  penalty 
shall  be  paid  to  the  surveyor  or  other  person  having  the 
znanagement  of  the  road  interfered  with  by  the  Company, 
if  a  public  road,  and  be  applied  for  the  purposes  bf  such 
road,  or  if  a  private  road  the  same  shall  be  paid  to  the 
▼OL.  y«  2  I  B.  &  s. 
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and  underlet  the  construction  of  the  rest  of  those  part 
of  the  railway  and  works  which  lie  within  the  limits  o 
that  district  to  one  Pickles  as  their  sub-contractor. 

The  roads  named  in  the  order  were  used  and  intei 
fered  with  by  the  carriage  of  materials  consusting  g 
stone,  bricks,  timber  and  other  materials  over  the  same 
to  be  used  and  which  were  actually  used  in  the  makinj 
of  the  railway  and  works.  A  portion  of  such  material 
was  conveyed  in  carts  belonging  to  Messrs.  Smith  { 
Knight^  the  contractors,  or  in  carts  of  other  perscMU 
hired  by  Messrs.  Smith  Sf  Knight  to  convey  sod 
materials,  or  in  carts  of  other  persons  from  whom  Messn 
Smith  ff  KniglU  purchased  such  materials,  and  wh 
were  to  deliver  such  materials  to  Messrs.  Smiih 
Knight  upon  the  railway  or  works  free  of  carriag 
Other  portions  of  such  materials  were  conveyed 
carts  belonging  to  the  sub-contractor  Pickles,  or  in  cas 
of  other  persons  hired  and  employed  by  him  for  ik. 
purpose,  or  in  carts  of  other  persons  from  whom  tli 
sub-contractor  purchased  the  same,  and  who  had  tc 
deliver  such  materials  to  Pickles  on  the  railway  or 
works  free  of  carriage. 

On  the  part  of  the  respondents,  it  was  contended  that 
the  contractors  and  sub-contractor,  and  those  employed 
by  them  respectively  to  convey  materials  over  the  roads 
were  the  servants  of  the  appellants,  and  that  the  appel' 
lants  were  answerable  for  the  use  of  and  interfereno 
with  the  road  by*  all  of  them. 

On  the  part  of  the  appellants  it  was  contended.  First 
That  the  Company  had  not  used  or  interfered  with  thi 
roads  within  the  meaning  of  sect.  58  of  The  Railway] 
Clauses  Consolidation  Act,  1845.  Secondly.  Thattheoon 
tractors  were  independent  parties  and  were  in  no  sense 
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the  senrants  of  the  Company ;  and  thirdly,  That  they  and        1^04^, 
the  others  employed  by  them  had  merely  used  the  road 


West 
in  the  same  manner  as  all  the  public  had  the  legal  right       RiDiKd 

and 
to  do.  Gbimsbt 

The  justices  determined  that  the    appellants  were      Company 

through  their  contractors  liable  to  make  good  the  damage    WAKsrisu^ 

done  to  eight  of  the  roads  named  in  the  information  to    ^^fH^JSjf 

the  extent  of  half  the  repair  necessary  to  be  done  thereto, 

the  amount  of  damage  to  the  roads  being  proved  to  have 

been  as  much  again  as  that  occasioned  by  the  ordinary 

traffic,  and  directed  the  appellants  to  do  such  repairs 

on  or  before  the  13th  June  then  next. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  appellants  used  or  interfered  with  the  roads 
within  the  meaning  of  The  Railways  Clauses  Consolida- 
tion Act,  1845,  sect.  58? 

Sect.  58  of  The  Railways  Clauses  Consolidation  Act> 
1845,  8  &  9  Vict  c.  20. :  "  If  in  the  course  of  making  the 
railway  the  Company  shall  use  or  interfere  with  any  road 
they  shall  from  time  to  time  make  good  all  damage  done 
by  them  to  such  road ;  and  if  any  question  shall  arise  as  to 
the  damage  done  to  any  such  road  by  the  Company,  or 
as  to  the  repair  thereof  by  them,  such  question  shall  be 
referred  to  the  determination  of  two  justices;  and  such 
justices  may  direct  such  repairs  to  be  made  in  the  state 
of  such  road,  in  respect  of  the  damage  done  by  the  Com- 
pany, and  within  such  period  as  they  think  reason- 
able, and  may  impose  on  the  Company,  for  not  carrying 
into  effect  such  repairs,  any  penalty  not  exceeding  51.  per 
day  as  to  such  justices  shall  seem  just;  and  such  penalty 
shall  be  paid  to  the  surveyor  or  other  person  having  the 
management  of  the  road  interfered  with  by  the  Company, 
if  a  public  road,  and  be  applied  for  the  purposes  bf  such 
road,  or  if  a  private  road  the  same  shall  be  paid  to  the 

VOL.  V.  2  I  B.  &  s. 
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owner  thereof:  Provided  always,  that  in  determininj 
any  such  question  with  regard  to  a  turnpike  road  tibi 
said  justices  shall  have  regard  to  and  shall  make  ful 
allowance  for  any  tolls  that  may  have  been  paid  by  th 
Company  on  such  road  in  the  course  of  the  usin{ 
thereof/' 

Cleashy  (Maule  with  him),  for  the  respondents.- 
By  sect  58  of  stat.  8  &  9  Vict.  c.  20.  the  burdei 
of  repairing  the  damage  done  to  a  road  by  the  use  of  i 
in  carting  and  conveying  materials  along  it  for  the  work 
of  a  railway  is  thrown  on  the  Company,  whether  the  cac 
employed  in  conveying  the  materials  belong  to  the  Co^ 
pany  or  not,  and  whether  the  works  are  constructed  ^ 
the  Company  or  by  a  contractor.  In  The  London  tm: 
North  Jfestem  Railway  Company  v.  Wetheran{a\ 
order  of  justices  made  under  this  section  directing  -i 
plaintiflFs  to  repair  a  highway  of  a  certain  length  nsedi 
them  in  the  course  of  making  their  railway  was  Ime 
good,  the  objections  taken  to  it  being  that  it  did  n^ 
specify  the  particulars  of  the  damage,  or  what  repaifl 
were  to  be  done. 


I 


Mellish,  for  the  appellants. — First.  The  use  and  inter- 
ference  intended  by  sect.  58  of  stat.  8  &  9  Vict,  c  20 
are  such  as  would  be  illegal  if  not  authorized  by  Ac 
of  Parliament  [Blackburn  J.  That  is  so  as  fSear  a 
regards  an  interference.]  By  sect.  53,  "If,  in  th 
exercise  of  the  powers  by  this  or  the  special  Act  grantee 
it  be  found  necessary  to  cross,  cut  through,  raise,  sink,  o 
use  any  part  of  any  road,  Sec.,  either  public  or  private  s 
as  to  render  it  impassable  for  or  dangerous  or  extraordi 
narily  inconvenient  to  passengers,  &c.,the  Company  shall 
(rt)  20  L.  J.  Q.  B.  337 ;  15  Jur,  247. 
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before  the  commencemeiit  of  any  sncli  operations^  canse        1864. 


Wmt 


a  sufficient  road  to  be  made  instead  of  the  road  to  be 

interfered  with,  and  shall  at  their  own  expense  maintain       ^^^d*^ 

such  substituted  road/'  &c.     The  description  of  use      ^»!"«"^ 

Hallway 
intended  in  sect.  58  is  the  same  as  that  in  sect.  53,      Company 

which  is  the  using  and  occupying  the  road,  not  the  ordi-  Wakifibld 
nary  use  of  it  for  passage.  [He  also  referred  to  sect,  of  Health. 
167.]  Sect  58  applies  to  private  as  well  as  public 
roads ;  and  the  Company  have  not  a  right  to  use  pri* 
vate  roads  for  traffic  unless  within  the  limits  of  devia- 
tion. [Sliee  J.  Sect.  80  gives  them  power  to  enter 
upon  and  use  private  roads  within  certain  limits. 
Blackburn  J.  And  the  kind  of  use  there  intended  is 
one  for  which  compensation  is  to  be  given  either  in  a 
gross  sum  or  by  half-yearly  instalments.]  That  section 
gives  '^  compensation  for  the  use  and  occupation  of 
the  road,  which  would  be  for  the  wear  and  tear  of  it. 
[Blackburn  J.  It  is  a  reasonable  bargain  that  the 
owners  of  a  private  road  should  be  paid  for  the  use  of 
the  road,  and  that  it  should  be  kept  in  repair  by  the 
C!ompany.]  On  the  construction  contended  for  by  the 
respondents  there  is  no  limit  to  the  length  of  roads 
for  the  use  of  which  the  Company  would  be  liable  to 
pay  compensation.  [Blackburn  J.  Practically,  sect.  58 
*  would  only  be  put  in  operation  near  the  works  of  the 
railway.  The  proviso  is  a  formidable  difficulty  in  the 
way  of  the  construction  contended  for  by  the  appellants.] 
It  seems  to  have  been  inserted  without  considering  the 
enactment. 

Secondly.  The  Company  would  be  liable  for  an  inter- 
ference with  the  highway  by  a  contractor;  but  the 
use  of  a  highway  by  him  is  not  a  use  of  it  by  the 
Company;  it  is  no  part  of  the  contract  that  the  con- 
tractor should  bring  his  materials  by  a  particular  road. 
2  I  2 
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1864. 
West 

BiDIKO 

and 

Gbimsbt 

Kailway 

Company. 

▼. 

Wakefield 

Local  Board 

of  Health. 


Clectsly  was  not  called  upon  to  replj. 

Blackbubn  J.  The  justices  were  right,  and  then 
decision  must  be  affirmed. 

The  first  question  does  not  admit  of  much  eluddation 
Sect.  58  says^  ''  If  in  the  course  of  maldng  the  railwa] 
the  Company  shall  use,"  which  means  in  the  ordinal] 
sense  of  the  word  by  trarelling  upon  it,  ''or  interfen 
with,'*  which  is  a  word  of  more  extensive  import^  ''anj 
road,  they  shall  from  time  to  time  make  good  al 
damage  done  by  them  to  such  road  /'  the  words  "fifoi 
time  to  time'^  shew  that  a  use  of  the  road  while  til 
works  are  going  on  is  contemplated,  and  that  the  Coia 
pany  are  to  keep  it  in  repair  during  that  peri^ 
Then  a  wide  discretion  is  given  to  justices  as  to  % 
repairs  which  they  may  direct  to  be  done.  *■ 
difficulty  is  to  say  what  repairs  should  be  done  by  -i 
public  and  what  by  the  Company.  And  the  ju8t:?< 
may  impose  on  the  Company  for  not  carrying  in 
effect  the  repairs  directed  a  penalty  which  is  to  E 
paid  to  the  surveyor  if  a  public  road,  or  to  tta 
owner  if  a  private  road.  The  proviso  which  followsa 
furnishes  a  strong  argument  that  the  use  of  the  roac 
by  the  Company  in  the  early  part  of  the  sectioi 
means  traffic  upon  it  to  an  excess  causing  damage,  an< 
thereby  occasioning  extra  repairs.  A  direction  to  th 
justices  to  take  into  account  the  tolls  paid  by  the  Con 
pany  is  insensible  with  reference  to  cutting  through  o 
taking  part  of  a  road  for  the  purpose  of  the  works  of  tb 
railway.  The  proviso  would  be  wild  and  strange  unlee 
the  word  *^  use''  in  the  enacting  part  is  understood  in  i1 
ordinary  sense ;  and  it  is  so  employed  in  sect.  30,  relatin 
to  private  roads.  This  construction  makes  intelligiU 
the  provision  in  that  section  for  compensation  for  damag 
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to  the  owner  of  a  private  road,  and  the  provision  in  1864. 

sect.  58,  for  keeping  roads  in  repair :  it  also  gives  sense  west 

to  the  other  provision  in  that  section,  which,  in  the  case  of  ^anT^ 

the  use  of  a  private  road,  gives  the  penalty  to  the  owner  j^i^a  ^ 

of  the  road.      In  sect.  53,  where  the  word  ''use'*  is      Company 

▼. 
brought  in  with  other  words  importing  interference,    Wakefield 

Local  Board 

it  probably  means  taking  possession  of  the  road,  and  not     of  Health. 
the  causing  it  to  be  out  of  repair  by  the  excess  of  traffic, 
because  before  the  commencement  of  the  operations,  the 
Company  are  to  substitute  another  road  as  convenient. 

The  next  question  is,  whether  the  Company  used  the 
roads  ?  They  did  not  themselves  use  them,  nor  did  their 
immediate  servants  use  them ;  but  they  used  them  ''  in 
the  course  of  making  the  railway*'  within  the  meaning  of 
sect  58.  The  Legislature  in  that  section  contemplated 
the  ordinary  effect  of  causing  a  large  quantity  of  mate- 
rial to  be  carried  over  the  roads  for  the  purpose  of 
making  the  rwlway : — ^it  applies  equally  to  the  Company 
who  put  in  motion  the  contractors  as  to  the  contractors 
themselves. 

Shee  J.  concurred. 

Judgment  for  the  respondents. 


IN  THE  EXCHEQUER  CHAMBER.         iMond^y, 

July  10th, 
1865.J 

Gandy  and  Wife  against  Jubbee.  '—- 

•^  Nuisance. 

_,  ^  -  .  ,    ,  ,  .  1  Liability  of 

The  owner  of  a  messuage  and  premises,  attached  to  'which  was  an  rguer»ioner, 
area,  let  the  same  to  a  tenant   from  year  to  year,  and  died;   having   Tenancy  from 
deyised  the  property,  with  an  iron  grating  over  the  area  improperly  y^j.  ^^  year, 
constructed  and  out  of  repair  so  as  to  amount  to  a  nuisance,  to  .the 
defendant    The  defendant,  having  no  notice  of  the  nuisance,  suffered 
the  tenant  to  remain  in  the  occupation  of  the  premises,  upon  the  same 
terms  as    before,   receiving  rent.     The  wife  of  A,  having  sustained 
dam^e  by  reason  of  the  dangerous  condition  of  the  grating :  held,  by 
the  u>urt  of  Queen's  Bench,  that  the  defendant,  as  reversioner,  was 
liable  to  an  action  for  the  damage  thereby  occasioned.     (iu<gre  by  the 
Exchequer  Chamber  ? 


JUBBEB. 
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[1865.] 
' nPHE  defendant  having  appealed  against  the  decision 

▼.  discharging  the  rule,  and  brought  error  on  the 

judgment  on  the  demurrer  to  the  third  and  fourth 

counts  in  this  case,  reported  atUe,  p.  78,  the  appeal  and 

the  error  were  argued,  on  the  16th  June;  before  Ebli 

C.  J.,  WiLLEs  and   Smith   JJ.,  and  Channell  and 

PiGOTT  BB.    Keating  J.  and  Ma&tin  B.  were  present 

during  a  portion  of  the  argument. 

MeVuh^  for  the  defendant. — The  defendant  is  not 
liable.  It  does  not  appear  how  this  nuisance  origi- 
nated, which  may  have  been  the  consequence  of  the  act 
either  of  the  defendant,  or  of  the  prior  owner  of  the 
reversion,  or  of  the  tenant  in  possession.  And  there 
was  no  contract  for  repair  either  by  the  landlord  or  the 
tenant.  It  is  not  even  alleged  that  the  defendant  knew 
of  this  nuisance,  and  if  he  discovered  its  existence  on 
the  premises  he  had  no  right  to  enter  and  abate  it. 

There  can  be  no  doubt  that  whoever  demises  premises 
with  a  nuisance  upon  them  is  liable  for  mischief  occa- 
sioned thereby.  But  4;he  Court  below  erroneously  con- 
sidered a  tenancy  from  year  to  year  equivalent  to  a  fresh 
demise  every  year :  it  may  however  be  described  either 
as  a  holding  from  year  to  year,  or  as  a  tenancy  held  for 
a  certain  number  of  years.  In  order  to  render  the 
defendant  liable  a  wrongful  act  must  be  shewn,  and  it 
is  absurd  to  say  that  the  barely  not  giving  a  tenant 
notice  to  quit  can  be  so  designated.  The  person  who 
suffers  an  accident  in  consequence  of  a  nuisance  on 
premises  is  not  without  remedy,  for  the  occupier  of  the 
premises  is  liable,  Regy.  Watts  {a);  and  there  may  be 
cases  where  he  has  his  remedy  both  against  the  occu- 

(«)  1  Salh  357. 
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pier  and  the  reversioner.  [Martin  B.  referred  to  4  Bac.  [1865.] 
Abr.  Leases  and  Terms  for  Years  (L.  2),  7th  ed.,  p.  832.]  ^^^ 
RoseweU  v.  Prior  (a)  may  be  cited  by  the  other  side,  jpa^^gi^ 
but  the  true  ground  of  that  decision  is  that  the  defendant 
was  the  person  who  originally  erected  the  nuisance.  The 
only  case  raising  any  real  difficulty  is  Rex  v.  Pedly  (6). 
There  an  indictment  for  a  nuisance  was  upheld 
under  the  following  circumstances.  The  nuisance  was 
created  by  two  necessary  houses  and  a  sink,  which  were 
used  by  the  tenants  of  some  dwelling-houses  let  for 
short  p^ods,  who  paid  rent  to  the  defendant  It  did 
not  appear  whether  any  of  the  then  tenants  commenced 
occupying  the  dwelling-houses  before  the  defendant 
began  to  receive  the  rents;  but  the  necessary  houses 
and  sink  were  constructed  and  used  by  the  tenants  of 
those  premises  before  his  time.  There  was  no  distinct 
proof  of  any  actual  demise  of  the  necessary  houses  and 
sink,  but  they  had  regularly  been  cleansed  by  the 
persons  occupying  the  dwelling-houses,  until  the  time 
of  the  nuisance,  when  the  cleansing  had  been  neglected. 
The  nuisance  had  arisen  since  the  defendant  began  to 
receive  the  rents.  The  only  method  of-  draining  the 
places  from  which  the  nuisance  proceeded  would  be  by 
cutting  through  a  close  belonging  to  the  defendant. 
Some  evidence  was  given  to  shew  an  implied  admission 
by  the  defendant  that  he  himself  was  bound  to  do  the 
deansing.  But  it  has  always  been  a  matter  of  doubt 
on  what  ground  that  case  proceeded.  Lord  Denman,  in  de- 
livering judgment,  says,  p.  826,  "  The  nuisance  here  has 
been  a  natiu*al  consequence  of  the  nature  of  the  erection ; 
therefore,  on  the  principle  of  Bex  v.  Moore  (c),  as  well 

(a)  2  Salk,  460;  1  Ld,  Raym,  713.    See  also  6  Mod.  116;  12  Id. 
215.  635. 
(A)  \A,iE.  822.  (c)  3  B,  J*  Ad,  184. 
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[1865.]  as  of  the  earlier  case  whicli  shews  that  the  receipt  of 
Gakdt  rent  is  an  upholding  and  continuing  of  the  nuisano^ 
JuBBEB.  *^®  defendant  is  liable/'  But  Bex  v.  Moore  was  not 
a  case  of  a  demise  of  land  at  all.  The  judgment  of 
LUthdale  J.  was  strongly  relied  on  by  the  Judges  in 
the  Court  below,  where  he  says,  p.  827,  "  I  see  no  diffi- 
culty in  this  case.  If  a  nuisance  be  created,  and  a  man 
purchase  the  premises  with  the  nuisance  upon  then^ 
though  there  be  a  demise  for  a  term  at  the  time  of 
the  purchase,  so  that  the  purchaser  has  no  opportunity 
of  removing  the  nuisance,  yet  by  purchashig  the  re- 
version he  makes  himself  liable  for  the  nuisano&  But 
if,  after  the  reversion  is  purchased,  the  nuisance  be 
erected  by  the  occupier,  the  reversioner  incun  no 
liability:  yet,  in  such  a  case,  if  there  i^ere  onty  a 
tenancy  from  year  to  year,  or  any  short  period,  and 
the  landlord  chose  to  renew  the  tenancy  after  the 
tenant  had  erected  the  nuisance,  that  would  make  the 
landlord  liable.  He  is  not  to  let  the  land  with  the 
nuisance  upon  it.  Here  the  periods  are  short,  so  that 
there  has  been  a  re-letting ;  and  that  has  taken  place 
after  the  user  of  the  buildings  had  created  the  nuisance. 
This  is,  therefore,  a  case  in  which  the  reversioner  is 
liable/'  No  authority  is  cited  by  him.  The  language 
'^  If,  after  the  reversion  is  purchased,  the  nuisance  be 
erected  by  the  occupier,  the  reversioner  incurs  no 
liability :  yet,  in  such  a  case,  if  there  were  only  a  tenancy 
from  year  to  year,  or  any  short  period,  and  the  landlord 
choose  to  renew  the  tenancy  after  the  tenant  had  erected 
the  nuisance,  that  would  make  the  landlord  liable," 
must  be  understood  of  the  case  where  one  tenant  has 
^ne  out  and  another  come  in.  In  PenruddocVs  C€ue  (a), 
\\  was  held,  that  if  a  feoffor  creates  a  nuisance  and 

(a)  6  Co.  100  b. 
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then  parts  with  his  premises,  the  feoffee  of  the  party  to  [1865.] 
whom  the  nuisance  is  done  may  have  a  quod  permittat  gahot 
prostemere  against  the  person  who  came  in  under  the  ju^bsb. 
feoffor.  [Erie  C.  J.  Abating  a  nuisanee  is  proceeding 
against  the  nuisance,  no  matter  who  is  in  occupation. 
Channell  B.  Be-letting  for  a  short  tenancy  premises  with 
a  nuisance  upon  them  might  be  evidence  for  a  jury.]  In 
-BicA  V.  Basterfield  (a),  Cresswell  J.,  in  delivering  the  judg- 
ment of  the  Court  says,  pp.  804-5,  speaking  of  Rex  v. 
Pedly,  "  Litiledale,  J.,  seems  to  have  rested  his  judgment 
on  the  principle,  that  the  landlord  was  not  to  let  the  land 
with  the  nuisance  upon  it;  and  he  proceeds :  '  Here,  the 
periods  are  short,  so  that  there  has  been  a  re-letting ; 
and  that  has  taken  place  after  the  user  of  the  buildings 
had  created  the  nuisance.'  He  therefore  assumes  that 
there  was  an  existing  nuisance  at  the  time  of  the  letting, 
which  had  not  afterwards  been  removed.  To  his  judg- 
ment, proceeding  on  that  ground,  we  entirely  assent ; 
and  probably  Lord  Denman  meant  the  same  thing, 
when  he  said  that  the  receipt  of  rent  was  upholding 
and  continuing  the  nuisance.  *****  It 
appears  to  us,  that,  if  a  landlord  lets  premises,  not 
in  themselves  a  nuisance,  but  which  may  or  may 
not  be  used  by  the  tenant  so  as  to  become  a  nui- 
sance, and  It  is  entirely  at  the  option  of  the  tenant 
80  to  use  them  or  not,  and  the  landlord  receives  the 
same  benefit  whether  they  are  so  used  or  not;  the 
landlord  cannot  be  made  responsible  for  the  acts  of  the 
tenant :  and  h  fortiori  he  would  not  be  liable,  if  he  had 
taken  an  obligation  from  the  tenant  not  to  use  them  so 
as  to  create  a  nuisance,  even  without  reserving  the  right 
to  enter  and  abate  a  nuisance,  if  created.  *  *  *  If, 
then.  The  King  v.  Pedly  is  to  be  considered  as  a  case 

(a)  4  C.  B,  783. 
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[1865.]  in  which  the  defendaDt  was  held  liable  becaxiBe  he  ha 
Gandt  demised  the  buildings  when  the  nuisance  existed;  < 
Jdbb£b.  because  he  had  relet  them  after  the  user  of  the  baildin( 
had  created  a  nuisance;  or  because  he  had  undertake 
the  cleansing^  and  had  not  performed  it ; — we  think  tl 
judgment  right,  *  *.  But^  if  it  is  to  be  taken  as 
decision  that  a  landlord  is  responsible  for  the  act  of  h 
tenant  in  creating  a  nuisance^  by  the  manner  in  whic 
he  uses  the  premises  demised, — we  think  it  goes  bejOD 
the  principle  to  be  found  in  any  previously  decided  casei 
and  we  cannot  assent  to  it'^  In  Todd  y.FUght  {a)  miet 
the  defendant  was  held  liable,  but  it  appeared  that  he  1^ 
demised  the  premises,  knowing  that  they  were  in  a  mine 
dangerous  condition.  All  the  above  cases  were  there  aj 
cited,  and  Erk  C.  J.,  in  deUvering  the  judgment  of  12 
Court,  says,  p.  890,  "  In  the  present  case,  it  is  allege 
that  the  defendant  let  the  houses  when  the  chinu^pi 
were  known  by  him  to  be  ruinous  and  in  danger  c 
falling,  and  that  he  kept  and  maintained  them  in  tfaii 
state;  and  thus  he  was  guilty  of  the  wrongful  noni 
repair  which  led  to  the  damage,  and  after  the  demisi 
the  fall  appears  to  have  arisen  from  no  default  of  tb 
lessee,  but  by  the  laws  of  nature." 

Skato  {Montagu  Chambers  with  him),  for  the  plain 
tiffs. — The  language  of  Litiledale  J.  in  Rex  v.  Pedly  {h] 
applies  to  cases  like  the  present,  and  has  never  been  undei 
stood,  as  suggested  by  the  other  side,  to  relate  solely  t 
those  where  there  has  been  a  change  of  tenants.  And  it : 
supported  by  the  language  of  Patteson  J.,  in  Tomkm$' 
Lawrance{c),  "a  tenancy  from  year  toyear  isconsidereds 
recommencing  every  year.''  InCatiley v.  Arnold (d)  Worn 

(a)  9  a  B.  K  8. 377.  (b)  lA.^E,  822.  827. 

{€)  8  a  #  P.  729. 731.  {d)  1  Johns.  #  H.  651. 
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V.  C,  pp.  657-8,  reviews  seyeral  of  the  previous  aatbo-  [1866.] 
rities,  and  says,  "  The  result  of  the  two  classes  of  autho-  gIkdt 
rities  represented  by  Legg  v.  Strudwick  {a)  and  Tom"  jomb*. 
kins  V.  Latorance  (&)  being;  that  it  is  competent  to  a 
person  situated  as  supposed  to  adopt  either  course,  i.  e. 
to  declare  on  the  demise  either  as  a  new  or  as  part  of 
the  old  contract.''  In  Sugd.  Real  Prop.  Statutes^  p.  60, 
2d  ed.,  "By  the  Statute  of  Frauds  a  lease  by  parol 
cannot  exceed  three  years ;  but  where  a  tenant  from  year 
to  year  continues  in  possession  paying  rent,  a  new 
tenancy  springs  up  every  year,  and  the  lessor's  right 
under  this  8th  section  (t.  e.  of  the  Statute  of  Limitations. 
8  &  4  W.4kC.  27.)  is  renewed  accordingly.'^  [Smith  J« 
Lord  St.  Leonards  is  there  dealing  with  a  positive 
statute.]  A  landlord  is  liable  if  he  has  a  control  over 
the  premises  which  he  neglects  to  exercise;  and  it  is 
immaterial  for  this  purpose  whether  he  enjoys  the  pro- 
perty personally  or  in  what  relation  he  stands  to  the 
person  actually  occupying  it,  t.  e.,  a  tenant  or  a  ser- 
vant, even  though  the  premises  may  have  been  given  to 
the  servant  to  enable  him  the  better  to  perform  his  duty  : 
for  who  receives  the  advantage  should  bear  the  burden. 
Payne  v.  Rogers  (c)  is  an  authority  that  if  the  owner 
of  a  house  is  bound  to  repair  it,  he,  and  not  the 
occupier,  is  Uable  to  an  action  for  injury  sustained 
by  a  stranger  in  consequence  of  its  non-repair.  This 
case,  as  well  as  Rex  v.  Pedly  (d),  is  cited  with  approval 
in  Todd  v.  Flight  {e).  Erie  C.  J.,  in  delivering  judgment, 
says,  p.  389,  ^*  These  cases  are  authorities  for  saying,  that, 
if  the  wrong  causing  the  damage  arises  from  the  non- 
feasance or  the  mis-feasance  of  the  lessor,  the  party 

(a)  2  Salk.  414.  ;  (b)  8  C.  #  P.  729. 

(e)  2  K  m.  349.  {d)  lA.fE.122. 

(e)  9  a  B,  N.  S,  2,11, 
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[1865.]  suffering  damage  firom  the  wrong  may  sue  him.  Anj 
Q^2fDT  ^c  are  of  opinion  that  the  principle  so  contended  for  oi 
JuBBSB.  ^^^  of  the  plaintiff  is  the  law,  and  that  it  recondle 
the  cases/^  It  is  difiScult'to  see  how  an  agreemen 
between  the  landlord  and  tenant  can  affect  the  rights  c 
strangers.  Again^  the  owner  of  land  in  possessicm 
liable  for  nuisances  created  on  his  land  by  others.  [E^ 
C.  J.  If  a  trespasser  comes  and  creates  a  nuisance  t 
my  land,  it  is  a  strong  thing  to  say  that  I  am  liahli 
JVUks  J.  Suppose  a  man,  not  my  servant,  places  . 
heap  of  stones  on  a  footpath  through  my  land  am 
liable,  though  I  had  nothing  to  do  with  it?  A  roinoDB 
house  is  different ;  for  the  public  have  a  right  to  \m 
protected  against  that.  Shaw  referred  to  Corby  v.  HiU{aZ 
Erie  C.  J.  A  landlord  may  be  responsible  if  there  is 
duty  on  him  to  abate  a  nuisance  whieh  he  does  ncr^ 
If  he  lets  the  premises  with  a  nuisance,  all  parties  agrev 
that  he  is  responsible ;  but  is  he  liable  ipso  &cto  becaofl 
he  is  reversioner?]  The  present  case  does  not  go  so  far.  C 
Reedie  v.  The  London  and  North  Western  Railway  Com 
pany  {b)  Rolfs  B.,  delivering  the  judgment  of  the  Cootf 
says : — "  It  is  not  necessary  to  decide  whether,  in  aa 
case,  the  owner  of  real  property,  such  as  land  or  house 
may  be  responsible  for  nuisances  occasioned  by  the  moc 
in  which  his  property  is  used  by  others  not  standing  : 
the  relation  of  servants  to  him,  or  part  of  his  famU 
It  may  be,  that  in  some  cases  he  is  so  responsible.  B' 
then,  his  liability  must  be  founded  on  the  principle,  03 
he  has  not  taken  due  care  to  prevent  the  doing  of  atf 
which  it  was  his  duty  to  prevent,  whether  done  by  J 
servants  or  others.  If,  for  instance,  a  person  oocapyE 
a  house  or  a  field  should  permit  another  to  carry 
there  a  noxious  trade,  so  as  to  be  a  nuisance  to  1 
(a)  4  a  B.  N,  S.  556.  (b)  4  Esck.  244. 256. 
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neighbours,  it  may  be  that  he  would  be  responsible,  [1865.] 
though  the  acts  complained  of  were  neither  his  acts  nor  Iqavvx 
the  acts  of  his  servants.  He  would  have  violated  the  juB^Ka. 
rule  of  law  '  Sic  utere  tub  ut  alienum  non  Isedas.' " 
[iniksJ.  There  the  landlord  would  be  clearly  liable, 
for  he  let  the  property  for  the  purpose  of  carrying  on  a 
nuisance.]  The  American  authorities  go  beyond  ours* 
In  Bellows  v.  Sackett  (a)  Johnson  J.  says,  p.  103: 
"  Again ;  it  is  urged  that  the  action  cannot  be  main- 
tained against  the  landlord,  but  should  have  been 
brought  against  his  tenant  in  possession.  But  to  make 
this  objection  available  to  the  defendant,  I  think  he 
should  have  shewn  that  such  tenant  was  bound  to  make 
repairs.  The  character  of  the  tenancy  is  not  shewn, 
and,  in  the  absence  of  all  proof,  I  think  we  are  not 
bound  to  presume,  in  this  country,  at  least,  that  the 
tenant  was  bound,  as  between  him  and  his  landlord,  to 
make  the  repairs.  But  however  this  may  be,  I  am 
inclined  to  the  opinion,  that  in  any  event,  the  plaintiff 
may  resort  directly  to  the  owner,  as  the  one  who  keeps 
up  and  maintains  the  erection,  which  causes  the  injury, 
whoever  may  be  the  temporary  occupant  under  him." 
\_Erle  C.  J.  The  burden  of  repairing  there  lay  on  the 
landlord,  and  there  was  nothing  to  shew  that  he  had 
transferred  it  to  the  tenant.]  It  is  believed  that  the 
civil  law,  as  well  as  the  laws  of  Scotland  and  France, 
hold  the  landlord  liable  in  cases  like  the  present  [He 
cited  Inst.,  lib.  2,  tit.  3.] 

Mellish,  in  reply. — It  is  needless  to  inquire  into  the 
laws  of  other  countries.  Not  only  had  the  defendant  here 
no  right  to  enter  on  these  premises  to  abate  a  nuisance, 

(a)  15  Barbour,  96. 
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[1865.]      li>at  it  is  consistent  with  the  declaration  that  he  mere 
Gahdt       ^^^^  them  as  trustee  for  others.    A  nuisance  might  ari 

jiTBBEB.    ^^  ^^^^  ^^^^  ^^^  y®*^  ^  y®^  **  ®^^^  *  *^™®  ^^""^  * 

landlord  could  not  for  several  months  compel  the  tena 
to  quit. 

In  Payne  y.  Rogers  {a)  the  landlord  had   agreed 
repair  the  premises^  and  there  might  be  a  difficulty  er 
then^  for^  unless  by  special  agreement^  he  could  em 
them  without  the  consent  of  the  tenant     Bellamt 
Sacltett  (&)  is  not  very  intelligible,  but  probabty  tiba 
was  a  succession  of  fresh  tenants. 

Cur.  adv.tni 

On  the  17th  June,  the  Court  recommended  the  plant 
tiff  to  accept  a  stet  processus.  If  this  were  not  diHU 
judgment  would  be  delivered  on  the  10th  July. 

The  parties  having,  after  some  delay,  acceded  to  diii 

Erle  C.  J.  now  said,  as  the  plaintiff  has  conaenti 
to  a  stet  processus  it  wiU  not  be  necessary  to  deli^ 
the  judgment  we  have  prepared. 

Stet  procesiP 

{a)  1  E,  BL  349.  (6)  15  Barbcur,  96. 
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1864. 


M*Crea  against  Holdsworth  and  others.   .    Friday, 

^  June  10th. 


1.  The  Copyright  of  Designs  Act,  1858,  21  &  22  Vict  c,  70.  8.  6.,   Copyright  of 
declares  "  that  the  registration  of  any  pattern  or  portion  of  an  article  of  Desians  Act, 
manufacture  to  which  a  design  is  applied,  instead  or  in  lieu  of  a  copy,  1858,  21  &  22 
drawing,  print,  specification,  or  description  in  writing,  shall  be  as  vidid   Vict,  e,  70. 
and  effectual  to  all  intents  and  {)urposes  as  if  such  copy,  drawing,  print,  «.  5. 
specification,  or  description  in  writing  had  been  fiimished  to  the  registrar  Registration. 
under  The  Copyright  of  Desi^s  Acts. "    Held,  that  it  was  a  sufficient  New  design, 
registration  of  a  design  apphcable  to  the  ornamenting  woven  fabrics 

comprised  in  class  12  of  stat.  5  &  6  VicL  c.  100.,  to  leave  with  the  regis- 
trar a  pattern  or  portion  of  the  article  of  manufacture. 

2.  The  plaintiff  claimed  as  his  design  the  particular  collocation  of  the 
shaded  and  bordered  stars  upon  an  ornamented  chain  surface  as  shewn 
in  the  registered  pattern,  thus  forming  together  the  ornamentation  of 
the  woven  fabric :  the  stars  and  surface  were  old,  but  the  combination 
was  new :   Held  a  new  design,  capable  of  being  registered. 

n^HE  declaration  stated  that  the  plaintiff  was,  within 
the  true  meaning  of  stat.  5  &  6  Vict.  c.  100.,  the 
proprietor  of  a  new  and  original  design  applicable  to 
the  ornamenting  woven  fabrics  comprised  in  class  12 
mentioned  in  the  statute,  and  which  design  was  a  design 
which  had  not,  previous  to  the  registration  thereof* 
been  published  within  the  United  Kingdom  of  Great 
Britain  and  Ireland  or  elsewhere ;  and  the  plaintiff  so 
being  such  proprietor  caused  the  design  to  be,  and  the 
same  was,  registered  in  respect  of  the  application  of 
such  design  to  ornamenting  articles  of  manufacture, 
that  is  to  say,  woven  fabrics  comprised  in  class  IZ* 
mentioned  in  the  statute,  by  specifying  the  number  of 
the  class  in  respect  of  which  such  registration  was  « 
made,  and  also  caused  his  name  to  be  and  his  name 
was  then  duly  registered  according  to  the  statute 
as  proprietor  of  the  design.  Averment.  That  after 
aud  ever  since  the  publication   of  the  design  every 
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1864.  article  of  manufacture  which  had  beeu  made  by  the 
M'Crab  plaintiff  according  to  the  design,  and  every  article 
HoLDswoRTH.  ^^  mauufacturc  and  substance  on  or  to  which  the 
design  had  been  used  or  applied  by  the  plaintiff,  had 
thereon  the  letters  ^^B^./^  and  also  numbers  and 
letters  in  a  form  corresponding  with  the  date  of  the 
registration  of  the  design,  and  according  to  the  pro- 
visions of  the  statute.  And  all  conditions,  matters,  and 
things  had  been  performed  and  had  happened  and 
existed  which  were  necessary  to  entitle  the  plaintiff  to^ 
and  the  plaintiff  was  entitled  to  the  benefit  of  the 
fitatute  with  regard  to  the  design  in  respect  of  the  appli- 
cation thereof  to  ornamenting  woven  fabrics  comprised 
in  class  12  within  the  United  Kingdom  for  the  term  of 
twelve  months,  to  be  computed  from  the  15th  Fehmafy, 
1861,  the  date  on  which  the  design  was  registered 
according  to  the  provisions  of  the  statute;  and  all  con- 
ditions,  matters  and  things  had  been  performed,  and  had 
happened  and  existed,  which  were  necessary  to  entitle  the 
plaintiff  to  sue  the  defendant  in  this  action.  Yet  the  de- 
fendants on  each  of  divers  several  occasions  wrongfully  and 
injuriously,  and  without  the  leave  or  consent  in  writing 
of  the  plaintiff  as  such  registered  proprietor,  applied  the 
designs  and  divers  fraudulent  imitations  thereof  respect- 
ively for  the  purpose  of  sale  to  and  to  the  ornamenting 
of  each  of  divers  pieces  of  woven  fabric  then  being 
articles  of  manufacture  comprised  in  class  12,  to  which 
respectively  the  plaintiff  had  such  sole  right  of  applying 
«  the  design,  and  also  made  and  caused  to  be  made  divers 
of  such  pieces  of  woven  fabric  and  articles  according 
to  the  design,  in  breach  of  and  against  the  sole  right  of 
the  plaintiff,  and  contrary  to  the  form  of  the  statute^ 
&c.     Claim,  100/. 
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leas. — First,  not  guilty.     Second^  that  the  plaintiff        1864. 

not  tiie  proprietor  of  the  design.     Third,  that  the       m^crbI 
itiff  did  not  cause  the  design  to  be  nor  was  the  same 

f^^iBtered.  Fourth,  that  at  the  time  of  the  alleged 
ifcration  the  design  was  not  such  new  and  original 
jn  not  previously  published  within  the  United  King« 

at  Great  Britain  and  Ireland  or  elsewhere, 
mes  thereon. 

I  pursuance  of  a  Judge's  order  the  plaintiff  delivered 
GoOowing  particular  specifying  what  he  claimed  as  a 
ily  in  the  design  roistered  by  him ;  viz.,  "  The 
icular  collocation  of  the  shaded  and  bordered  stars 
Q  the  ornamented  chain  surface  as  shewn  in  the 
iterod  pattern,  thus  forming  together  the  omamen- 
m  of  the  woven  fabric." 

In  the  trial,  before  Cockbum  C.  J.,  at  the  Sittings^at 
Idhatt  after  Hilary  Term,  it  appeared  that  the  plain* 
in  Fdruary^  1861,  deposited^with  the  registrar  of 
pui  for  the  purpose  of  registration  a  piece'of  doth, 
h  he  called  '^  Pekin  doth,"  shewing  on  both  sides 
;ured  chain  work  ground  called  the  Albert  chain 
am  and  a  six  pointed  star,  as  the  design,  which  he 
led  to  be  new  and  original ;  but  uo  writing  or  descrip* 
was  left  with  it.  The  piece  of  cloth  was  accordingly 
Ktered.  It  was  admitted  that  the  ground  was  old. 
iBotjected  for  the  defendant  that  the  registration 
insuffident,  as  it  did  not  enable  the  defendants  to 
rtain  what  part  of  the  ornamentation  of  the  piece 
loth  the  plaintiff  claimed  as  his  new  and  original 
pi,  or  what  in  point  of  fact  was  the  design  of  the 
ic.  The  Lord  Chief  Justice  left  it  to  the  jury  to 
what  was  the  design  which  the  plaintiff  had  re- 
red  ;  whether  the  star  was  new ;  and,  assuming  that 
IL.  V.  2  k  b.  &  s. 


498  TRmiTT  TERM. 

18G4.  the  star  as  well  as  the  ground  was  old,  whether  ti 
AfCsEA  combination  of  the  star  and  the  ground  was  new,  ai 
HoLMwoRTB.  ^""^^^^  ihem  that,  if  they  thought  the  collocation  w 
new  and  that  the  plaintiff  had  registered  it,  he  w 
entitled  to. their  verdict.  The  jury  found  that  the  desq 
was  a  combination,  consisting  of  an  ornamental  groo] 
with  stars  of  peculiar  shape  collocated  in  a  series 
peculiar  groups ;  and  that  such  combination  was  ne 
although  neither  the  ground  nor  the  stars  were  ne 
when  taken  alone.  They  found  that  there  had  been  « 
infringement,  and  gave  a  rerdict  for  the  plaintiff^  damage 
40«.,  leare  being  reserved  to  move  to  enter  the  verdic 
for  the  defendant. 

In  E(uter  Term,  Afanisiy  obtained  a  rule  nisi  aooorc 
ingly,  on  the  ground  that  the  registration  was  bad  m 
point  of  law :  because  it  could  not  be  collected  wits 
reasonable  certainty  from  the  article  of  manu&chia 
which,  the  plaintiff  furnished  to  the  registrar,  what  fb 
design  was  which  the  plaintiff  intended  to  register  M 
applicable  to  it ;  and  because  the  registration  enabled  fb 
plaintiff  at  his  option  to  claim  one  or  other  of  serer 
designs,  and  not  one  design  only  applicable  to  wofC 
fabrics  comprised  in  class  12  mentioned  in  stat.  5  & 
Vict.  c.  100.  8.  8. 

Lush,  Gray  and  PhiUnich  shewed  cause. — The  desi, 
in  question  is  applied  to  ornamenting  an  article 
manufacture  contained  in  class  12  of  sect.  8  <^  sC 
5  &  6  Vict  c.  100.,  viz.,  "Woven  fabrics,  not  comprvc 
in  any  preceding  class.''  Sect.  4  requires  rq^atrati 
before  publication,  and  by  sect.  15  the  registrar  is  to 
furnished  with  two  copies,  drawings,  or  prints  of  < 
design,  and  he  is  required  to  register  them.     Under  t3 
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tectioiiy  if  the  design  had  been  on  paper^  tBe  plaintiff       1864. 

must  have  made  two  copies  of  it,  and  registered  them ;       m^CbjeI 

or  if  he  had  claimed  the  star  only  he  must  have  made  holdJworth. 

two  drawings  of  it  and  registered  them.     Stat.  6  &  7 

PSc/.  c.  66.  8.  2.  extended  the  protection  of  copyright 

to  designs  for  the  shape  or  configuration  of  articles  of 

manufacture  not  of  an  ornamental  character;  and  sect  8 

lequires  two  drawings  or  prints  of  such  designs  to  be 

r^:i8tered.     The  Designs  Act,   1850,   18  &  14   Vict. 

^  104*  s.  1.,  deals  with  both  classes  of  designs,  giving 

the  registrar  power  to  register  them  provisionally ;  and 

B^ct.  6  applies  to  the  registration  of  sculpture,  models, 

«>pie8,  or  casts.     The  Copyright  Designs  Act,  1858, 

21    &  22  Vict  c.  70.  s.  5.,  declares,  "  That  tke  regis- 

tration  of  any  pattern  or  portion  of  an  article  of  manu- 

'^^^ture  to  which  a  design  is  applied,  instead  or  in  lieu 

of  a  copy,  drawing,  print,  specification,  or  description  in 

^^'itiiig^  shall  be  as  valid  and  effectual  to  all  intents  and 

Purposes  as  if  such  copy,  drawing,  print,  specification,  or 

**®^oiription  in  writing  had  been  furnished  to  the  registrar 

'Uider  '  The  Copyright  of  Designs  Act  / ''  which  the  pre- 

**^l>le  states  to  be  the  Acts  mentioned  in  the  Schedule, 

*^^tiding  5  &  6  Vict.  c.  100.,  6  &  7  Vict.  c.  65.,  and  13  &  14 

^•^C  c.  104.     That  section  deals  only  with  the  registra- 

^^^  of  designs  under  stat  5  &  6  Viet.  c.  100 ,  of  which 

^^  Amends  sect.  4.    A  specimen  being  registered  enables 

^  Person  to  judge  what  the  design  is  better  than  a  draw- 

^^^  or  description  of  it.     A  new  combination  of  old 

^^•igns  is  a  new  design ;  Norton  v.  Nicholls  (a),  Harrison 

^*    Jtatflor,  in  error  (&) ;  and  the  plaintiff,  by  registering 

^^  whole,  claims  the  whole,  and  not  the  parts.    No 

^^ion  would  lie  against  the  defendant  for  taking  the 

(a)  1  X  #  jR  761.  (h)  AH.j-N.  815. 

2  &  2 
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1864.  fitar  only  and  applying  it  to  a  new  article  of  xnannfii 
j£»Qj^^g  ture :  if  the  plaintiff  intends  to  claim  the  star  he  mv 
H0LD8WORTH  ^®^®^^  ^*  separately.  [Cromptan  J.  Suppose  tl 
design  consisted  of  stars  and  a  beautiful  border,  n 
doubt  is  whether  the  plaintiff  did  not  claim  the  parts 
well  as  the  combination.]  The  arrangement  of  t 
parts,  not  the  individual  parts  separately,  makes  % 
pattern. 

Manisty,  Denman  and  Kemplay,  contrk. — The  pia 
prietor  of  a  design  should  fiimish  for  registration  a; 
intelligible  description  of  what  the  design  is.  [Coctbur 
C.  J.  Suppose  the  plaintiff  had  registered  a  drawb 
of  the  design,  shewing  the  peculiar  ground  and  stars^ 
That  would  be  open  to  the  same  objection.  Stat  6  & 
VicL  c  65.  s,  8.  requires  that  the  registrar  shall  be  fia 
nished  with  two  drawings  or  prints  of  the  design,  wit 
such  description  in  writing  as  may  be  necessary  to  lende 
the  same  intelligible  according  to  his  judgment.  Stib 
13  &  14  Vict  c.  104.  8s.  1.  6.  require  that  the  registn 
shall  be  furnished  with  such  copy,  drawing,  print,  * 
description  in  writing  or  in  print  as  in  his  judgmee 
shall  be  sufficient  to  identify  the  particular  desig 
[Blackburn  J.  Sect  11  empowers  the  registrar  to  A 
pense  with  copies,  drawings,  or  prints,  and  allows  in  IS 
thereof  such  specification  or  description  in  writing 
in  print  as  may  be  sufficient  to  identify  and  render  1 
telligible  the  design.  And  stat.  21  &.22  Vict.  c.  7(k  *- 
positively  says  that  the  registration  of  the  article  its 
shall  be  as  effectual  as  a  copy,  drawing,  print,  speci 
cation,  or  description  in  writing.]  That  statute^ 
appears  from  the  preamble,  was  not  passed  with  red 
rence  only  to  stat.  5  &  6  VicL  c.  100.,  but  for  the  pr 
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tection  of  copyright  in  designs  under  all  the  preceding        1864. 
Copyright  of  Designs  Acts.     This  registration  is  bad       m*Crba 
for  ambiguity  in  leaving  it  uncertain  whether  the  star  holdswobih. 
is  not  registered.     In  Norton  v.  NicholU  (a),  it  was  held 
that  leaving  a  shawl  to  be  registered  was  not  sufficient^ 
and  that  there  ought  to  have  been  a  description  in 
vrriting.     [Cockbum  C.  J.     In  that  case  there  was  a 
variety  of  designs  in  the  shawL     Crompion  J.     If  there 
oould  have  been  a  perfect  description  of  the  shawl 
io  writing  the  Court  would  have  said  that*it  was  suffi- 
cient  to  leave  the  article  of  manufacture  to  be  regis- 
tered.]    Harrison  v.    Taybr,   in  error  (b)^   is   not  in 
point 

CocKBUBN  C.  J.  This  rule  must  be  discharged.  The 
plaintiff^  availing  himself  of  the  provisions  of  the  5th 
■lotion  of  stat.  21  &  22  Vict.  c.  70.,  instead  of  roistering 
™*  clesign  in  the  shape  of  a  drawing  Sec.,  either  with  or 
^^^Kcut  explanation  in  writing,  registered  a  piece  of  the 
^Ofven  fabric  to  which  that  design  had  been  applied,  as 
**^  ixidication  of  what  his  design  is. 

^^he  first  question  has  been  solved  by  the  jury,  viz., 

^**^  the  production  of  the  woven  fabric  itself  what  is  the 

^^^gn  which  appears  upon  it?     They  have  found  that 

^^  design  is  a  combination  of  a  particular  groundwork 

^tlx  an  ornament  superinduced  on  it.    The  groundwork 

^  "Well  known  as  the  Albert  chain  pattern ;  and  the  oma- 

^©nt  superinduced  is  a  star.     The  combination,  which 

^  "What  the  fabric  itself,  when  submitted  to  the  eye  of  a 

^mpetent  judge,  shews  to  be  the  design,  is  new ;  and 

^erefore,  if  the  plaintiff  has  registered  it  in  a  manner 

(a)lE.tK  761.  (6)  4  J^.  #  -^..815. 
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1864.        sufficient  in  point  of  law,  he  is  entitled  to  the  protectiaa 
Af'CREA       afforded  by  the  statute. 
HoLi>8woBTs.       I^  is  ^^9  ^Q  ^^^  second  place,  that,  as  matter  of  law,  fhe 
registration  is  not  sufficient,  because  it  is  ambiguous  on 
the  face  of  the  pattern  what  is  the  design  intended  to  be 
registered :  that,  inasmuch  as  the  design  consists  of  two 
parts,  it  is  ambiguous  whether  the  plaintiff  intended  to 
raster  as  his  design  the  combination,  or  either  or  both 
parts  of  it     But  the  difficulty  vanishes  when  we  con- 
sider that  the  statute  only  permits  the  r^iistration  of  one 
design.    A  design  may  consist  of  one  single  omamenl^ 
or  of  a  combination  of  various  elements.     If  the  de- 
sign shews  on  the  face  of  it  more  elements  than  one  in  i 
state  of  combination^  the  reason  of  the  thing  requires  tliat 
we  should  come  to  the  conclusion  that  the  oombinatioii 
was  intended  to  be  registered.    And  as  soon  as  this  ii 
determined  to  be  the  law,  all  men  will  know  that  if  Ae 
design  consists  of  a  combination  of  various  elements,  e.g. 
a  pattern  with  different  flowers^  and  they  register  the 
combination  intending  to  scciu*e  the  exclusive  right  to 
the  elements  of  the  design,  they  will  defeat  their  object ; 
for,   if  they  intend   to   claim   different   parts   which 
enter  into  the  combination,  as  a  flower  on  a  particular 
ground,  or  by  itself,  they  must  register  it  separately.   In 
the  present  case,  the  jury  having  found  that  this  was  i 
design  comprising  different  things  which  formed  one 
combination,  and  that  the  combination  was  new,  the 
objection  on  the  ground  of  ambiguity  fails,  and  the 
plaintiff  is  entitled  to  our  judgment. 

Crompton  J.  I  am  of  opinion  that  sect.  5  of  stai 
21  &  22  Fid,  c,  70.  applies  to  the  present  case,  and  that 
there  has  been  a  good  registration  under  it   In  NorUm  v. 
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^ehoOt  (a)  Lord  Campbell  said,  p.  765,  that ''  the  result  1864. 
r  the  oombinatioii,  to  be  protected  as  a  '  design,'  must  M'C&as 
5  one  design,  and  not  a  multiplicity  of  designs.''  Here  holdwtoeth. 
le  juiy  have  found  that  there  is  a  combination  of  things 
hich  is  one  design;  and  it  was  proper  that  it  should 
e  left  to  them  to  say  what  that  design  was.  They 
ave  also  found  that  it  is  new,  and  that  there  has  been 
a  infiringement  The  plea  of  non-registration  opens 
be  door  to  vexatious  subtleties  from  the  want  of  suffi- 
ieiit  r^istration  in  analogy  to  those  from  the  want  of 
good  specification.  It  is  much  more  couTenient  to  have 
le  article  itself  or  an  exact  copy  registered  than  a  speci- 
cation  or  description,  to  which  quibbling  objections  may 
»  raised  on  the  ground  that  the  description  has  not  been 
ghtly  restored.  I  think  the  Legislature  did  not  intend 
lat  the  portion  of  the  public  who  are  interested  should 
low  more  than  is  exhibited  by  the  pattern, — if  it  shews 
hat  the  design  is  that  is  sufiScient.  It  is  still  left  open  to 
»e  Judge  and  jury  to  determine  the  merits,  vi2.,  whether 
le  invention  is  new  or  old,  whether  it  consists  of  par- 
cular  parts  or  of  a  combinatioUi  and  whether  it  has 
9en  infringed.  Sect.  5  says  that  wherever  a  copy, 
rawing,  print,  specification  or  description  in  writing 
ould  have  been  good,  which  I  suppose  will  take  in 
rery  case,  the  registration  of  a  pattern  or  portion  of 
be  article  to  which  a  design  is  applied  shall  be  valid 
nd  effectual  to  all  intents  and  purposes:  this  must 
Dean  that  it  shall  be  valid  and  efiectual  as  pointing  out 
lU  that  it  is  necessary  for  the  public  to  know.  And  if 
I  pattern  is  valid  for  that  purpose,  and  it  is  left  with 
tlie  registrar,  the  objection  of  non-registration  cannot 
irise.  The  questions  which  might  be  made  if  a  carpet 
(a)  IRfE.  761. 
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1864.       ^^  sha^l  in  which  thwe  were  five  or  six  distinct  patterns 
U'Crak      ^^^  registered,—  whether  those  are  different  designs,  and 
_      ^-  in  order  to  be  protected  must  be  registered  separately,— 

do  not  arise  here. 

Blackburn  J.  The  Legislature  have  giyen  a  quali- 
fied monopoly  to  persons,  who  invent  deigns  for  orna- 
menting articles  of  manufacture.  Such  a  design,  whidi 
is  not  like  an  invention  in  manufacturing  an  article  for 
wl^ch  a  patent  is  obtained,  must  be  protected  by  regis- 
tration. The  original  Act,  5  &  6  Vict.  c.  100.  s.  15., 
required  that  a  drawing  should  be  furnished  to  the  regis- 
trar at  the  time  of  registration ;  but  in  passing  the  new 
Act,  21  &  22  Vict  c.  70.  s.  5.,  the  Legislature  thought 
it  more  convenient  that  the  article  itself  should  be  substi- 
tuted. [His  Lordship  read  the  section.]  They  have  in 
plain  words  said  that  the  deposit  of  the  pattern  or 
article  to  which  the  description  is  applied  shall  be  as 
valid  as  the  best  description  in  writing,  or  as  Uie  best 
drawing  of  it,  could  have  been.  That  being  so,  the 
registration  in  the  present  case  was  sufficient. 

In  all  cases  where  the  article  itself  is  registered,  the 
question  must  arise,  what  is  the  design  ?  More  or  less 
of  what  is  there  seen  may  be  the  design,  and  that  is 
a  question  of  fact  to  be  asked  of  the  jury.  It  may  be 
difficult  to  say  what  degree  of  evidence  is  necessary; 
but  it  must  be  a  question  for  the  jury,  applying  their 
eyes  to  the  article  before  them.  That  question  was 
asked  in  the  present  case,  and  I  agree  with  the  Lord 
Chief  Justice  and  my  brother  Crompton  that,  as  a  general 
rule,  a  design  for  ornamenting  an  article  of  manufac- 
ture is  an  entire  thing,  and  that  part  of  that  design 
would  be  a  different  design.     There  may  be  part  of  a 


XXVIL  VICTORIA.  606 

design  for  one  corner  of  an  article  and  part  for  another,        1864. 
and  then  they  shonid  be  registered  separately.  But  here      MMDaTm^ 
is  one  ornamental  combination  which  is  the  whole  design,  hold^o&th. 
The  question  whether  it  is  an  original  design  must 
depend  on  whether  the  design^  as  an  entire  design,  was 
original;  and  the  question  of  infringement  must  depend 
on  whether  the  defendant  made  a  colourable  imitation 
of  it.    Those  questions  were  asked  and  answered  satis- 
factorily  by  the  jury,  and  therefore  there  is  no  reason  for 
disturbing  the  verdict 

Rule  discharged  (a), 
{a)  See  Stat  24  &  25  Vict  c.  73. 


Staley  and  another,  appellants,  The  Overseers  of  Wednnday, 
the  Township  of  Castleton,  respondents. 


Tocrraie, 

A  cotton  mill,  owing  to  depression  in  the  cotton  trade,  was  no  lon^   6  ^  7  ^.  4. 
worked,  but  was  maintained  at  some  expense  as  a  fEictoij,  with  its  e.  96.  s,  1. 
machinery  in  a  fit  state  for  working  when  the  trade  should  revive.  Held,    Cotton  mill 
that  the  occupiers  were  rateable  for  the  mill,  and  that  the  rate  should  be   not  worked, 
made  upon  its  annual  value  as  a  storehouse  for  the  machinery  in  it,  and 
not  upon  an  estimate  of  the  rent  which  might  fairly  be  expected  for  it,  if 
let  for  a  reasonable  term  of  years,  with  the  prospect  of  improvement  in 
value. 

A  RATE  was  made,  on  the  30th  September,  1863, 
for  the  relief  of  the  poor  of  the  township  of 
Castktouy  in  the  parish  of  Rochdak,  in  the  county  of 
Lancaster,  and  was  duly  allowed  and  published.  In  the  • 
rate  the  appellants  were  assessed  as  occupiers  of  a  "  mill, 
kc"  After  notice  of  appeal  against  the  rate  had  been 
given,  the  following  special  case  was  stated  by  order  of 
a  Judge. 

The  "  mill,  &c.^^  mentioned  in  the  assessment  was,  at 
the  time  of  making  the  rate,  a  cotton  mill  and  premises 
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18G4.       connected  therewith^  situate  at  Dicken  Green,  in  the 

Stalbt       township  of  Castleton.    The  appellants  were  the  owners, 

Overseers  of    *°^  ^  ^^^  ^  ^^^  stated  the  occupiers  of  the  milL    The 

Castleton.     jjjJjj  ^,^^  furnished  with  a  steam  engine  of  about  forty 

(nominal)  horse  power^  with  a  suitable  steam  boiler  for 

generating  steam  to  work  the  engine  and  to  warm  the 

mill.    The  mill  was  fitted  to  its  full  capacity  with  all 

the  machinery  usefiil  and  necessary  for  the  purposes  of 

a  cotton  mill.   Shafting  connected  with  the  steam  en^e 

was  fixed  throughout  the  mill  for  the  purpose  of  turning 

the  machinery ;  and  steam  pipes  from  the  boilers  were 

carried  through  all  the  rooms  of  the  mill  for  the  purpose 

of  warming  them. 

Before  and  up  to  the  time  of  the  mill  being  stopped 
as  after  mentioned^  the  machinery  in  it  was  used  by  the 
appellants  for  spinning  cotton :  such  machinery  was  in 
some  instances  fixed  to  the  floor  of  the  mill  in  order  to 
its  steadier  workings  while  in  other  iuotances  it  was 
merely  placed  upon  the  floor.  According  to  the  custom 
of  the  trade^  the  machinery  was  in  the  nature  of  tenant's 
machinery  or  fixtures. 

Shortly  after  the  commencement  of  the  present  ci?il 
war  in  America,  the  business  of  the  appellants  as  of 
other  mill  owners  in  the  same  district  fell  oflF  very  much, 
and  the  appellants  were  compelled  to  reduce  the  hours 
of  labour^  and  at  length  in  January,  1862^  in  conse- 
quence of  the  continuing  badness  of  trade»  they  deter- 
mined to  work  up  all  the  cotton  they  had  in  the 
machinery  and  on  hand  at  their  works^  and  to  close  the 
mill  and  discontinue  business  therein  until  a  great  im- 
provement in  the  trade  should  take  place.  Accordingly, 
in  January,  1862^  the  appellants  finished  the  working 
of  the  cotton  in  the  machinery  and  on  hand  at  their 
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ifoAB,  and  discharged  all  their  workpeople  excepting       1861;. 
-their  foreman  or  steam  engineer^  whom^  and  whom       Stalet 
Mkme,  they  had  since  employed  on  the  premises^  at  a    orereeere  of 
considerable  reduction  in  his  wages,  for  the  purpose    Castlitow. 
only  of  keeping  the  steam  in  the  mill^  and  turning  the 
engine  and  machinery  for  the  purpose  and  in  manner 
after  mentioned :  and  since  that  time  they  have  not  had 
any  goods  whatever  in  the  mill^  nor  did  they  ever 
work  the  same  in  any  way  excepting  for  the  purpose 
of  turning  the  machinery,  and  keeping  the  mill  and  ma- 
chinery in  repair  and  ready  for  use  upon  the  revival  of 
the  cotton  trade.    Ever  since  January^  1862,  the  rooms 
of  the  mill  were  kept  constantly  warmed  by  means  of 
steam  passed  from  the  boiler  through  the  steam  pipes : 
steam  was  constantly  kept  up  in  the  boiler,  which  firom 
time  to  time  was  cleaned  for  the  purpose  of  keeping 
the  same  in  condition :  the  steam  engine  was  worked  at 
least  one  hour  every  day  except  Sunday:  and  the  shaft- 
ing throughout  the  mill  was  turned  daily  by  the  steam 
engine.     Every  part  of  the  machinery  had  remained  in 
tts  proper  place,  and  was  cleaned  from  time  to  time  as 
t  required;  those  parts  of  the  machinery  known  as  the 
Warding  engines,  twenty-four  in  number,   were  occa- 
donally  turned  by  means  of  the  steam  engine;  and  in 
tihoTt,  since  January,  1862,  all  parts  of  the  mill  and 
machinery  were  kept  in  a  perfectly  fit  condition  to  be 
Ojsed  as  soon  as  a  revival  of  the  cotton  trade  should  take 
place.     For  the  purpose  of  keeping  them  so  in  order, 
tihe  appellants  were  compelled  to  continue  the  services 
of  their  foreman  or  steam  eugineer,  but  all  this  was 
done  for  the  purpose  only  of  keeping  the  engines  and 
machinery  in  condition,  as  they  would  otherwise  have 
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1864.       been  much  depreciated,  and  would  in  time  Iiave  beeoin^ 


Staut       almost  worthless  as  working  machinery. 
Oremeen  of       ^^  ST^^^  t^^  rateable  yalaes  and  the  amount  of  rate 
Castlbtoh.     tjjQ  a  q^ju^  4^  ii  ^  ^]^^  appeared  in  the  assessment,  w( 

made  upon  the  three  items  and  in  manner  following  :• 


Steam  eofliie  40  hone  power,  at 
£S  per  hocM  power 

BniDdinc  •f  the  mOl         r-       • 

Ofiea      •      •      .       •      • 


Ofoea 

Eedmated 

BeataL 

Bateabte 
valae. 

RataatSi.          ia 

£    «.    ci. 
80    0    0 

176  17    6 

6  IS    6 

£   «.    A 

64    0    0 

141  10    0 
4  10    0 

6   10 
14   1  0 

0   0   0 

The  assessment  was  in  fact  made  upon  the 
and  mill,  as  if  they  were  in  full  work  and  operation  as 
cotton-spinning  mill. 

The  office  is  a  detached  building  standing 
from  the  mill  and  having  distinct  entrances,  and  tl 
appellants  admitted  their  liability  to  be  rated  for  it. 

It  was  admitted  by  the  appellants  for  the  purposes 
the  case,  that  prior  and  up  to  the  commencement 
the  present  civil  war  in  America,  the  average  ral 
value  of  the  ''mill,  &c.''  as  mentioned  in  the 
ment,'wa8  210/.,  composed  of  the  three  distinct  items 
steam  engine,  building  of  the  mill,  and  office,  and  tks- 
such  average  rateable  value  will  be  at  least  as 
when  the  cotton  trade  revives.    Up  to  the  commen.^ 
ment  of  the  war  the  ''mill,  &&,''  was  yielding  profits  ^^ 
the  appellants,  and  upon  the  revival  of  trade  it  'will 
probably  yield  them  profits  again. 

The  questions  for  the  opinion  of  the  Court  were :  Firs^ 


Castlktoh. 
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rlieiher  the  appellants  were  rateable  at  all  to  the  rate  for       1664. 
ajthing  but  the  office,  and  if  so  for  what ;  secondly,  if      Stalet 
he  appellants  were  rateable  for  the  mill  and  engine,  or    overJeera  of 
ither  of  them,  were  they  rateable  as  if  the  same  were 
n  full  work,  or  were  they  rateable  on  the  mill,  as  if  it 
ivere  a  mere  warehouse  for  storing  machinery;  or  were 
ihey  rateable  for  the  mill  and  engine,  or  either  of  them, 
fto  the  extent  of  the  rent  which  might  have  reasonably 
ken  obtained  for  them   if  they  had   been   let   to  a 
tenant  from  year  to  year,  the  tenant  paying  all  the 
isual  tenants  rates  and  taxes,  and  deducting  therefrom 
be  probable  average  amount  of  the  cost  of  the  repairs, 
isiirance,  and  other  expenses,  if  any,  necessary  to  main- 
kui  them  in  a  state  to  command  such  rent:  or  how 
;Imerwise. 
^the  rateable  value  of  the  building  of  the  mill  used  as 
•warehouse  for  storing  machinery  was  for  the  purposes 
^e  case  agreed  to  be  141/L 

^OMeph  Kay   appeared    for  the   respondents.      The 
>iurt  called  upon 

tlall^  for  the  appellants.— First.  The  mill  has  no  rate- 
^le  value ;  it  has  not  been  worked  since  January  1862, 
^d  is  an  actual  loss  to  the  owners.  Therefore  no  rent  could 
^  reasonably  expected  to  be  got  for  it  In  1  Nolan  Poor 
^ttw,  p.  182, 4th  ed.,  it  is  said, ''  To  constitute  a  rateable 
Kxmpier,  it  is  necessary  not  only  that  there  should  be 
in  occupation  in  fact,  but  that  it  should  yield  some 
etum  in  the  parish  for  which  the  rate  is  made,  the 
saessment  being  made  on  the  profits  of  the  subject 
I  ;'*  and  prospective  profits  cannot  be  taken  into 
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1R64. 

.    Stalet 

T. 

Overseers  of 

CASTLSrOK.] 


account  In  Rex  v.  The  Lihabitants  of  Bedwarth  (a), 
where  a  coal  mine  becoming  unproductive  ceased  to  be 
worked  by  the  lessee,  Lord  Ellenboraugh  said,  p.  889, 
"  With  respect  to  the  parish,  he  is  only  rateable  for  the 
concurrent  annual  value  during  the  period  for  which 
the  rate  is  made ;  and  when  the  thing  which  he  occupies 
no  longer  affords  any  such  concurrent  value,  the  subject* 
matter  of  the  rating  is  gone.^' 

Secondly.  The  machinery  does  not  give  a  rateable 
valuable  to  the  mill.  If  the  mill  was  worked  it  would 
be  rated  according  to  its  actual  value,  as  combined  with 
the  machinery  attached  to  it,  on  the  principle  recognised 
in  Ay.  V.  Haslam  (&) ;  but  that  case  is  no  authority 
for  holding  that  machinery  in  a  building  gives  an 
increased  value  to  it  on  account  of  its  capacity  to 
hold  the  machinery.  If  the  machinery,  whether  fixed 
to  the  freehold  or  not,  increases  the  value  of  the  buildings 
it  becomes  part  of  the  subject-matter  rated,  and  cannot 
be  treated  as  a  thing  warehoused  in  the  building. 


Joseph  Kay^  in  reply.— First  Considering  the  uncer- 
tainty of  the  cotton  trade  the  test  is  what  a  tenant  would 
give  for  the  mill  if  it  was  let  for  a  reasonable  term  of 
years.  This  was  the  principle  of  rating  under  stat.  43  Elix. 
c.  2.  8.  1.  And  The  Parochial  Assessments  Act,  6  &  7 
JV.  4.  c.  96.  *.  1.,  has  not  altered  it;  on  the  contrary, 
sect.  1  has  a  proviso,  "  That  nothing  herein  contained 
shall  be  construed  to  alter  or  affect  the  principles  or 
different  relative  liabilities  (if  any)  according  to  which 
different  kinds  of  hereditaments  are  now  by  law  rateable.^' 
If  this  were  not  the  test  coal  mines  and  underwoods, 
(a)  8  East,  387.  (6)  17  Q,  B,  220. 
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which  some  years  produce  no  profit,  would  not  be 
rateable  in  those  years ;  Rex  v.  The  Inhabitants  of  Mir- 
field  (a).  \^Shee  J.  In  the  case  of  saleable  underwoods 
there  is  no  uncertainty;  you  propose  an  estimate  of 
rent  for  an  uncertain  term.]  In  Rex  y.  The  HuU  Dock 
Company  (i)  a  Company  were  held  rateable  in  respect 
of  tonnage  duties,  though  the  expenditure  in  repairs 
daring  the  six  months  for  which  the  rate  was  made 
exceeded  the  amount  of  the  duties  received.  Lord 
Ellenborough  said,  pp.  400-1,  "  The  question  therefore  is, 
whether  a  rate  can  be  imposed  in  respect  of  property  which 
is  generally  rateable,  but  the  profits  of  which,  owing  to 
certain  incidental  and  necessary  expenses,  have  been  for 
a  time  exhausted.  As  to  which  it  is  to  be  observed, 
that  a  rate  is  not  always  imposed  on  property  in  the 
particular  year  in  which  it  makes  a  productive  return, 
for  if  that  were  so,  there  could  be  no  rate  in  respect  of 
saleable  underwoods  and  the  like  property,  which  are 
productive  only  after  a  series  of  years,  except  in  those 

years  in  which  the  profits  arose It  appears 

to  me  that  this  rate  is  well  imposed,  and  that  the 
average  profits  of  the  Company  are  not  liable  to  be 
chained  in  the  partial  expenditure  of  any  particular 
period." 

Secondly.  The  mill  is  rateable  for  the  improved  value 
from  the  machinery  \  Reg.  v.  Hasktm  (c),  Rex  v.  TTie 
Birmingham  and  Staffordshire  Gas  Light  Company  (d). 
Rex  V.  Hogg  {e).     [He  was  then  stopped.] 


1864. 


Stalky 

V. 

Overseere  of 
Castleton. 


Blackburn  J.    The  question  involved  in  this  case  is 


(a)  10  East,  219. 
(c)  17  Q.  B.  220. 


{$)  1  71/?.  721. 


{b)  bM,^  8,  394. 
(<0  6  ^.  #  E,  634. 
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1864. 
Stalvt 

V. 

Oremeers  of 

CAttTLKTOir. 


of  importance  to  a  large  number  of  persons^  but  doei 
not  present  any  great  difficulty.     A  cotton  miU»  the 
subject  of  the  rate^  bad  been^  while  the  cotton  trade  was 
in  a  flourishing  condition,  of  considerable  annual  value  to 
be  worked  as  a  cotton  mill,  and  as  such,  being  real  pro- 
perty in  respect  of  which  the  occupier  was  to  be  rated, 
it  fetched  a  high  rent,  and  the  occupier  was  rated 
accordingly.    Times  haying  changed,  the  business  fell  off 
to  such  an  extent  that  it  became  a  loss  to  carry  it  on,  and 
tbe  mill  is  no  longer  worked  as  a  cotton  mill,  and  there  are  ^ 
outgoings  but  no  incomings  in  respect  of  it     It  is  main-^^ 
tained  as  a  factory  with  the  machinery  in  it  in  a  fit  statoik^ 
for  working  when  more  favourable  times  return.    Tk.^:^ 
question  is  how  is  it  to  be  rated  at  the  present  tim^^ 
The  Parochial  Assessments  Act,  6  8c  7  ^.  4.  c.  96.  «.  KT 
lays  down  the  rule  that  the  rate  is  to  be  made  *'  upon  ^ 
estimate  of  the  net  annual  value''  of  the  property 
thereunto^  "  that  is  to  say,  of  the  rent  at  which  the 
might  reasonably  be  expected  to  let  from  year  to  y( 
free  of  all  usual  tenants  rates,  &c.,  and  deducting 
from  the  probable  average  cost  of  the  repairs,  insurai^^nct 

and  other  expenses,  if  any,  necessary  to  maintain  tt ^ 

in  a  state  to  command  such  rent" ;  with  a  proviso  n^jpon 
which  Mr.  Kay  much  argued.    With  reference  to     ihig 
proviso.  Lord  Denman^  delivering  the  judgment  of*  tie 
Court  in  Reg.  v.  Capel  (a),  says  that  its  language  ''it 
loose,  to  a  d^ree  which  renders  the  discovery  of  a  definite 
meaning  in  all  its  parts  extremely  difficult.''    But,  wlra^ 
ever  were  "  the  different  relative  liabilities"  of  different 
property  intended  in  that  proviso,  it  is  dear  that  tbej 
will  not  affect  the  rating  of  this  cotton  mill.  Applying 
then  the  principle  of  stat.  6  &  7  ^.  4.  e.  96.,  what  is  the 
(a)  12^.^^.382.411. 
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rent  at  which  this  mill  might  reasonably  be  expected  to  let        2864. 
from  year  to  year,  after  deducting  the  probable  average      g^^^^^ 
umaal  cost  of  repairs,  &c,  necessary  to  maintain  it  in    ^^    ^'  ^  ^^ 
a  state  to  command  such  rent  ?  The  facts  are  that  under    Camlbtoh. 
existing  circumstances^  the  hypothetical  tenant  hiring  it 
u  a  cotton  mill  would  not  give  anything  for  it^  because^ 
working  it  as  a  cotton  mill  in  the  current  year^  he  would 
be  oat  of  pocket    Mr.  Kay,  on  the  part  of  the  respon- 
dents, wishes  ns  to  say  that  because  it  is  probable  that 
before  long  cotton  mills  will  be  in  full  work  again^  and 
a  man  taking  one  for  a  term  of  years  might  reasonably 
eipect  that  he  would  make  large  profits  out  of  it^  the 
rate  should  be  made  on  an  estimate  of  the  rent  which 
he  would  give.     But  this  construction  cannot  be  main- 
tained without  altering  the  language  of  the  Act  of  Parlia- 
ment from  "  let  from  year  to  year"  to  "  let  for  a  reason- 
lUe  term  of  years.''    The  effect  would  be  that  if  a  person 
ras  chriring  a  shaft  with  the  expectation  of  meeting  a  valu- 
Ue  Tein  of  minerals  he  would  be  rated  for  probable  profits 
om  the  minerals  before  he  reached  them.     The  Legis- 
:inre  intended  that  the  rate  should  be  made  upon  an 
imate  of  the  rent  which  would  be  given  for  the  property 
us  sic  stantibus. ,    In  the  case  of  vacant  ground  near 
rge  town,  likely  soon  to  become  building  land^  the 
of  the  amount  of  the  rate  is  not  the  rent  at  which 
void  let  for  a  term  of  years.    That  case  was  con- 
ad  by  the  Court  of  Exchequer  in  Attorney  General 
w  Earl  of  Sefton  (a),  on  The  Succession  Duty  Act, 
17  Vict*  c.  61.,  where  it  was  held  that  there  was 
g  on  which  the  duty  could  attach  in  respect  of 
I  situated,  and  that  the  basis  of  assessment  was 
lual  value  of  the  property  in  its  present  condition, 

(a)  2  jy.  #  a  362. 
7.  2  L  B.  ft  S. 
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1864.       <^d  as  used  for  the  purposes  to  which  it  was  derofa 

— Stalky  ^*  *^®  *^°*®>  ^^^  ^^^  *^*^  which  it  might  have 
Overseers  of  ^°*®  future  time.  The  higher  value  which  it  mi 
Castlstoh.  some  day  attain  would  probably  be  taken  into  acoon 
in  estimating  the  selling  price,  but  cannot  be  regards 
in  estimating  the  rent  on  a  letting  from  year  to  yei 
If  there  were  a  reasonable  prospect  that  during  H 
current  year  the  hypothetical  tenant  would  give 
higher  rent,  the  amount  of  that  rise  might  be  takt 
into  account;  but  deferred  and  reversionary  prospec 
cannot. 

The  view  of  the  appellant's  counsel,  that  the  mill  hasi 
rateable  value,  I  think  is  also  wrong.  An  estimate  is 
be  made  of  the  rent  which  a  tenant  would  give  for  £ 
real  property  occupied.  If  any  parts  of  the  machine 
are  so  affixed  to  the  building  as  to  become  part  of 
they  are  part  of  the  soil  as  much  as  if  they  were  bi: 
into  it.  If  not,  the  fact  of  their  being  there,  or  of  tb* 
capacity  for  being  beneficially  used,  would  affect  t 
yearly  value  of  the  premises ;  for  a  tenant  in  estimatui 
the  rent  which  he  would  give  would  take  those  thin| 
into  account.  We  must  suppose  that  the  hypothetki 
tenant  possesses  the  means  of  making  the  machine! 
available.  There  are  many  persons  to  whom  a  oertai 
description  of  premises  would  be  worthless,  while  toothe 
they  would  be  exceedingly  valuable.  To  t^  ordina 
man  the  lease  of  a  railway  would  be  a  dead  loss,  but  t 
hypothetical  tenant  in  such  a  case  must  be  supposed 
be  in  the  position  of  a  Company,  having  stock,  o 
riages,  engines,  &c.,  to  make  his  occupation  benefid 
So  here  it  must  be  estimated  what  this  mill  would  letl 
to  a  man  who  has  the  capacity  to  make  use  of  the  d 
chinery  in  it.  As  to  the  machinery  which  consista 
chattels,  the  occupiers  of  the  mill  think  it  worthwhile 
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employ  the  building  for  the  purpose  of  keeping  the  ma- 
chinery there  and  to  pay  money  to  maintain  it  in  working 
order  ready  to  be  used.  Regarding  the  mill  merely  as 
a  storehouse  for  valuable  machinery  which  it  is  impor- 
tant to  keep  in  a  state  fit  for  use,  it  is  obviously  property 
for  which  some  persons  would  give  a  rent  I  could  not 
assess  the  amount  which  would  be  paid,  and  we  are  not 
asked  to  do  so :  the  parties  have  agreed  upon  it. 


1864. 


Stalxt 

T. 

Overseen  of 
Castlstoit. 


Shee  J.  concurred. 


Rate  to  be  reduced  accordingly. 


The  Queen  against  The  Darlington  Local  Board 
of  Health. 


By  The  Public  Health  Act,  1848,  11  &  12  Vict,  c.  63.  *.  45.,  Local 
Soardfl  of  Health  are  authorized  to  make  and  maintain  sewers,  subject 
to  the  conditions  in  sect.  145  that  they  shall  not  use,  injure,  or  inter- 
fere with  any  watercourse,  stream,  river  &c.  in  which  the  owner  or  occu- 
pier of  any  lands,  mills  &c.  was  interested,  without  consent  in  writing 
first  had  and  obtained.  The  Local  Govemment  Act,  1858,  21  &  22  Vict, 
e,  98.,  having  by  sect.  68  repealed  sect.  145  of  stat.  11  &  12  Vict  c,  63., 
by  sect  73  prohibits  the  Local  Board  from  doing  any  act  iiyuriously 
affecting  any  reservoir,  river,  or  stream,  &c.,  or  the  supply,  qualitY,  or 
fall  of  water  contained  in  any  reservoir,  river  or  stream,  *'  in  cases  wnere 
any  Company  or  individuals  would,  if  this  Act  had  not  passed,  have 
been  entitled  by  law  to  prevent  or  be  relieved  against  the  injuriously 
affecting  such  reservoir,  river,  stream,  &c.,*'  without  their  consent  in 
writing.  The  Local  Board  of  2>.  made  certain  sewers  in  execution  of 
the  powers  of  stats.  11  &  12  Vict,  c,  63.  and  21  &  22  Vict,  c,  98.,  and 
in  doing  so  i]:\juriously  affected  the  stream  8,^  without  having  obtained 
the  consent  of  71,  who  was  the  occupier  of  a  mill  on  the  6,^  and  entitled 
to  the  flow  of  the  8,  to  his  mill.  T,  obtained  a  mandamus  to  the  Loeal 
Board  for  compensation,  and  made  a  daim:  (1)  For  damage  sustained 
in  consequence  of  the  Board  opening  the  main  sewer  so  as  to  allow  the 
water  of  the  8,  to  flow  through  it  for  forty-six  hours.  (2)  For  the  water 
drawn  from  the  8,  and  wasted  by  the  main  sewer  being  close  to  the  A 
(3)  For  a  drain  or  trap  door  being  made  out  of  the  5.,  and  water  allowed 
to  flow  out  of  the  8.  into  the  trap  door.  (4)  For  the  Board  having 
drained  off  the  surface  and  refuse  water  from  the  streets  of  D.  which 
had  always  run  into  the  8. :  Held, 

1.  That  sect.  73  of  stat  21  &;  22  Viet,  c.  98.  was  not  confined  to 
caaea  in  which  a  Court  of  equity  would  grant  an  injunction  against 

2  L  2 


Wednuday, 
Jun$  8th. 

PuhUc  HeaUk 

Act,  1848, 

11  #  12  Vict. 

<?.63. 

Local  Govern' 

mentAct.lSdS, 

21  j-  22  Vict. 

c,  98.  *.  73. 

Local  Board, 

Interference 

wUh  water' 

course. 

Compensation, 

Action. 

Mandamus, 

Damage. 
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1864  ^®  ^^^^  BoArd,  and  that  T,  was  in  the  position  of  a  p«noii  wlio  wonU, 

^___  if  the  Act  had  not  passed,  have  been  entitled  by  law  to  prercnt  th« 

TkeOTTsn  hyurionsly  aflTecting  the  A 

^  2.  That  the  works  of  the  Local  Board  were  not  anthorised  by  secL  7^ 

DABLiffOTOir  *'*^  therefore  the  claim  of  T,  was  not  the  subject  of  oompenaatioo,  but 

T-ftnai  'R/>«wi  ground  of  action. 

"^IJu/uu  3.  Quare,  whether  the  acts  of  the  Local  Board  prodnced  any  damags 

01  nealtn.  ^  ^j^^j^  y  ^^^  complain  ? 

-myr ANDAMUS  directed  to  the  defendants,  dated  the 
-^"-  12th  June,  1860,  suggesting  that  the  prosecutor 
had  since  the  13th  May,  1858,  occupied  and  used  a 
water  com  mill,  called  Blackwell  Mill,  worked  by  wator 
from  a  stream  called  the  Skerne,  and  demised  to  him 
for  ten  years  from  the  day  and  year  aforesaid,  and  that 
during  his  occupation  and  user  the  defendants  in  the 
exercise  of  the  powers  of  The  Public  Health  Act,  1848, 
by  means  of  certain  drains  and  sewers  by  them  made 
and  continued  so  as  to  prevent  the  quantity  of  water  to 
the  use  of  which  the  prosecutor  was  entitled  for  the 
working  of  his  mill  and  necessary  thereto  from  flowing 
to  the  mill,  diverted  the  course  and  waters  of  the  stream, 
and  stopped  the  waters  which  ought  to  have  flowed  into 
the  stream  from  flowing  thereinto,  and  permanently 
diminished  the  quantity,  of  water  to  the  use  of  which 
the  prosecutor  was  entitled  for  the  working  of  the  mill, 
and  that  thereby  he  had  been  hindered  from  working 
and  using  his  mill,  and  that  by  means  of  the  premises 
the  prosecutor  had  sustained  damage  by  reason  of  their 
exercise  of  the  powers  of  the  Act;  commanded  the 
defendants  to  make  full  compensation  according  to  the 
Act  to  the  prosecutor  for  the  damage  by  him  sustained 
by  reason  of  the  exercise  by  them  of  the  powers  of  the 
Act. 

Return. — ^That  the  defendants  did  not  in  the  exer- 
cise of  the  powers  of  the  Public  Health  Act,  1848, 
divert  or  stop  the  course  of  the  stream,  or  stop  the 
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watars  wbich  ought  to  Iiave  flowed  into  it  from  flowing       1S64. 
thereunto,  or  diminish  the  quantity  of  water  to  the  use  of    The  Quebv 
which  the  prosecutor  was  entitled  for  the  working  of  the   dabukotow 
mill ;  that  the  prosecutor  had  not  sustained  any  damage    ^^J^|^^ 
by  reason  of  the  exercise  by  them  of  the  powers  of  The 
Public  Health  Act,  1848;  and  that  if  the  defendants 
had  stopped  or  diverted  any  water  which  ought  to  have 
flowed  into  the  stream,  or  diminished  the  quantity  of 
water  to  the  use  of  which  the  prosecutor  was  entitled  for 
the  working  of  his  mill  or  prevented  from  flowing  to  the 
mill  any  water  to  the  use  of  which  he  was  entitled  for 
the  working  of  his  mill,  or  necessary  thereto,  such  stop- 
page, diversion,  diminution  and  prevention  were  not  in 
the  exercise  of  the  powers  of  the  Act,  or  in  or  by  the 
making  or  continuing  by  them  of  any  drains  or  sewers; 
and  that  although  such  stoppage,  diversion,  diminution 
and  prevention  were  things  done  in  the  intended  exercise 
by  them  of  the  powers  of  the  Act,  and  bona  fide  in- 
tended by  them  to  be  done  under  the  provisions  of  that 
Act,  the  same  were  not  in  fact  done  by  them  in,  nor  were 
Qie  same  in,  the  exercise  of  any  of  the  powers  of  the 
Actj  but  were  inadvertently  done  in  excess  of  the  powers 
liereo^  and  were  contrary  thereto,  whereby  a  cause  of 
ction  accrued  to  the  prosecutor;  and  that  the  cause  of 
ction*  if  any,  so  being  for  things  intended  to  be  done 
oder  the  provisions  of  the  Act,  accrued  and  was  com- 
ete  above  six  calendar  months  before  the  issuing  of  the 
it,  and  the  application  of  the  prosecutor  for  the  writ, 
d  the  complaint  of  the  prosecutor  in  the  writ  mentioned, 
i  not  at  any  time  within  such  calendar  months. 
Plea.    That  the  defendants  did,  in  the  exercise  of  the 
rers  of  the  Public  Health  Act,  1848,  by  means  of 
ain  drains  and  sewers  by  them  made  and  continued 


518  TRINITY  TERM. 

1864.       fto  as  to  prevent  the  quantity  of  water  to  the  use  of 

The  QosEH    which  the  prosecutor  was  entitled  for  the  working  of  his 

^'  mill  and  necessary  thereto  from  flowing  to  the  miU, 

Local  Board    divert  the  course  and  waters  of  the  stream,  and  stop  the 

waters  which  ought  to  have  flowed  into  the  stream  firom 

flowing  thereunto,   and   permanently  diminished    the 

quantity  of  the  water  to  the  viae  of  which  he  was  entitled 

for  the  working  of  the  mill,  and  that  he  had  sustained 

damage  by  reason  of  the  exercise  by  them  of  the  powers 

of  the  Act. 

Issue  thereon. 

On  the  trial,  before  Keating  J.,  at  the  Durham  Spring 
Assizes,  1861,  a  verdict  was  entered  for  the  Crown,  sub- 
ject to  a  special  case  to  be  stated  by  an  arbitrator  for  the 
opinion  of  this  Court,  as  to  the  rights  and  liabilities  of  the 
parties  under  the  issues  raised  by  the  mandamus  proceed- 
ings ;  and  after  judgment  should  have  been  given  thereon 
the  arbitrator  was  to  assess  all  damages,  if  any,  which, 
according  to  the  judgment,  should  be  payable  by  the 
defendants  to  the  prosecutor,  the  right  of  the  prosecutor 
to  recover  damages  by  action,  and  the  amount  of  such 
damages  being  thereby  also  referred  to  the  arbitrator, 
and  no  objection  to  be  taken  by  the  defendants  on  the 
ground  that  the  action  would  be  too  late. 

On  the  17th  Marchy  1860,  the  prosecutor  gave  notice 
that  he  claimed  compensation  under  the  following  heads : 
first,  for  damages  sustained  in  consequence  of  the  defend- 
ants opening  the  main  sewer  down  the  Skeme  on  the 
18th  and  19th  June,  1859,  for  forty-six  hours;  secondly, 
for  the  water  drawn  from  the  Skeme  and  wasted  by  the 
main  sewer  being  so  close  to  the  river;  thirdly,  for  a 
drain  or  trap  door  being  made  out  of  the  Skeme  and 
water  allowed  to  flow  out  of  the  Skeme  into  the  trap 
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door ;  foorthljj  for  the  defendants  having  drained  off  the       1864. 
rain  and  refuse  water  from  the  streets  of  DarlingUm,    The  Qubbh 
which  had  always  run  into  the  Skeme;  and  for  other    daru'sotom 
damage  hy  him  sustained  in  the  premises  or  otherwise.      ^ShSS!^ 
The  following  case  was  stated. 

By  lease  dated  the  2nd  March,  1858,  G.  Stonehouse, 

being  seised  in  his  demesne  as  of  fee  of  and  in  Blackwell 

MOl,  demised  the  same  for  the  term  of  ten  years  from 

the  13th  May,  1868,  to  the  prosecutor,  who  thereupon 

dien  entered  upon  and  occupied  the  mill  under  the  lease 

Qntil  some  time  after  the  month  of  March,  1861,  and 

carried  on  therein  the  business  of  a  miller.     Blackwell 

JidUl  is  situated  on  the  right  bank  of  the  stream  called 

die  Skeme,  and  at  a  short  distance  below  the  town  of 

jD^UngUm,  through   which  the  Skeme  flows.     Long 

any  of  the  operations  of  the  defendants  the  occu- 

\  for  the  time  being  of  Blackwell  Mill,  as  the  repre- 

itatires  of  ordinary  riparian  proprietors,  without  any 

Kveacriptiye  right,  enjoyed  the  benefit  and  advantage  of 

*%!3ie  waters  of  the  Skeme  for  the  working  of  the  mill, 

^uid  the  prosecutor,  during  the  time  he  occupied  the 

^nill,  was  entitled,  as  the  representative  of  such  riparian 

^loprietors,  to  the  use  of  the  waters  of  fche  Skeme  for 

%be  working  of  the  mill,  subject  to  the  ordinary  rights 

^  other,  riparian  proprietors  and  the  exercise  by  the 

defendants  of  their  statutory  powers. 

The  defendants  were  constituted  the  Local  Board  of 
Health  at  Darlington,  according  to  The  Public  Health 
Act,  1848,  by  a  provisional  order  of  the  General  Board 
of  Health,  dated  the  1st  August,  1850,  and  confirmed  by 
The  Public  Health  Supplemental  Act,  1850  (No.  8). 
In  that  year  the  defendants  constructed  a  drain  or 
sewer  from  a  point  above  Darlington,  along  the  right 
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1864.  bank  of  the  Skeme  for  some  distance^  then  for 
The  Qvsju '  distance  beneath  the  bed  of  the  stream^  and  termi- 
Daburgtoh  xi&ting  in  a  cesspool  dose  to  the  left  bank  of  the 
^dfH(^^  iS%mi«,  with  trap  doors  admitting  the  waters  of  the 
Skeme  into  that  sewer  or  drain  for  the  flnshing  ihereot 
This  sewer  or  drain  is  hereinafter  called  the  first  sewer. 
The  termination  of  the  first  sewer  and  the  discbarge  or 
return  to  the  Skeme  of  the  water  so  admitted  therein  was 
higher  up  the  Skeme  than  BlackweU  Mill,  and  no  per- 
ceptible diminution  of  the  water  flowing  to  the  mill  was 
occasioned  while  the  first  sewer  terminated  at  that  place. 
In  the  years  1858  and  1859  the  defendants  CQDstracted 
a  new  drain  or  sewer  in  continuation  of  the  first  sewei 
from  the  place  where  it  so  terminated  as  aforesaid  ukmg 
the  left  bank  of  the  Skeme  to  a  new  cesspool  consideraUj 
lower  down  the  stream  than  the  old  cesspool^  and  bdow 
the  place  where  the  waters  of  the  Skeme  enter  the  dam 
of  the  mill,  aud  beyond  the  district  of  the  Board  of 
Health.  This  new  drain  or  sewer  is  hereinafter  called 
the  second  sewer.  The  water  passing  through  the  second 
sewer  passes  to  the  Skeme  at  a  place  so  &r  down  the 
stream  as  to  be  lost  to  the  mill. 

On  Saturday,  the  18th  June,  1859,  after  the  first  and 
second  sewers  were  connected,  by  the  direction  of  the 
person  whose  business  it  was  to  flush  the  sewers  for  the 
Board  of  Health  a  hole  was  made  into  the  first  sewer 
for  the  purpose  of  letting  the  water  of  the  Skeme  into 
that  sewer  to  flush  it,  and  this  hole  continued  open  untQ 
some  time  on  the  20th  June,  when,  upon  the  complaint 
of  the  prosecutor  it  was  filled  up  by  the  direction  of  the 
surveyor  of  the  Board  of  Health.  During  the  time  the 
hole  continued  open  a  large  portion  of  the  Skeme  passed 
through  the  hole  into  the  first  sewer,  and  thence  into  the 
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second  sewer^  and  was  wholly  lost  to  the  prosecutor,  and       1864. 
the  working  of  his  mill  was  thereby  stopped.   This  was    The  Qubbh 
the  first  head  of  the  prosecutor's  claim.  Dabliiiotow 

During  the  construction  of  the  second  sewer«  certain  ^ShJSS? 
quantity  of  the  water  of  the  Sheme  oossed  into  it  by 
reason  of  that  sewer  being  near  to  and  below  the  bed 
of  the  stream,  and  certain  undei^round  springs  also 
oozed  into  the  second  sewer,  which  would  but  for  the 
making  of  that  sewer  haye  percolated  into  the  Skeme; 
whereby  such  quantity  of  the  water  of  the  Skeme  and 
the  springs  were  lost  to  the  prosecutor.  But  since 
the  completion  of  the  second  sewer  no  portion  of  the 
Skeme  or  of  the  springs  finds  its  way  into  the  second 
sewer,  either  by  percolation  or  otherwise.  This  was  the 
second  head  of  the  prosecutor's  claim. 

Since  the  construction  of  the  second  sewer,  any  water 
which  passes  into  the  first  sewer  through  the  trap 
doors  is  lost  to  the  mill,  but  the  trap  doors  are  usually 
kept  closed,  and  no  water  passes  into  the  sewer  through 
the  trap  doors  except  when  they  are  opened  for  the  pur- 
pose of  flushing  the  sewers,  which  is  done  occasionally, 
when  there  is  firesh  water  in  the  Skeme.  This  was  the 
third  head  of  the  prosecutor's  claim. 

Before  the  sewers  were  constructed,  the  surface 
drainage  water  from  the  town  of  DarKngUm,  which  had 
neyer  found  any  natural  definite  channel,  together  with 
the  house  drainage  water  was  conducted  by  artificial 
drains  into  the  Skeme.  These  drains  were  altered  by  the 
defendants,  and  made  to  carry  their  water  into  the  first 
sewer.  Since  the  completion  of  the  second  sewer  this 
water  is  carried  by  it  below  the  prosecutor's  mill,  and  is 
thus  wholly  lost  to  the  milL  This  was  the  fourth  head 
of  the  prosecutor's  daim. 
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1864.  The  streets  and  houses  of  the  town  of  DarUngitm  arc 

The  QuEBii     supplied  with  water  from  the  Biver  Tees  by  means  (H 

Darlihotoh    waterworks,  and  not  from  the  Sk  erne. 

Local  Board        The  questions  for  the  opinion  of  the  Court  were,  Eirtfc 

Whether  the  prosecutor  was  entitled  to  compensatioE 

in  respect  of  all  or  any  of  his  four  heads  of  daim 

Secondly.  Whether,  if  the  C!ourt  should  be  of  opinioi 

that  the  prosecutor  was  entitled  to  compensation  upcn 

one  or  more  of  those  heads,  and  upon  such  head  o 

heads  he  should  not  be  able  to  prove  any  substantia 

damage,  he  would  be  entitled  to  nominal  damages. 

T.  Jone$j  Northern  Circuit  {J.  Henderson  with  Yam), 
for  the  prosecutor. — The  injuries  complained  of  aiiie 
from  acts  of  the  defendants  done  within  the  scope  of  the 
large  powers  conferred  on  Local  Boards  by  The  PuUic 
Health  Act,  1848, 11  &  12  Vict.  c.  63.  ss.  43,  44,  46,  ti: 
make  and  maintain  sewers.  Those  powers  were  limited 
by  sect.  145,  which  prohibited  the  Local  Board  fmm 
using,  injuring,  or  interfering  with  any  watercourse, 
stream,  river,  &c  in  which  the  owner  or  occupier  of  anj 
lands,  mills,  &c.  was  interested,  without  consent  ix 
writing  first  had  and  obtained.  Under  that  section  thi 
remedy  would  have  been  by  action  and  not  by  manda- 
mus for  compensation.  But  sect.  68  of  The  Loca 
Government  Act,  1858,  21  &  22  Vict.  e.  98.  whid 
repeals  it,  confines  the  prohibition  to  public  works  anc 
such  as  are  constructed  under  the  powers  of  an  Act  o 
Parliament ;  and  sect  73  only  prohibits  the  Board  fion 
interfering  with  any  reservoir,  river,  or  stream,  &c.  "ii 
cases  where  any  Company  or  individuals  would,  if  ths 
Act  had  not  passed,  have  been  entitled  by  law  to  prevent 
or  be  relieved  against  the  injuriously  affecting  snd 
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reaenroir,  river,  stream,  &c''    The  later  statute  makes  a        i864. 
diflSarence  between  public  and  private  waters,  and  allows    The  Quksh 
tke  Local  Board  to  interfere  with  the  rights  of  the  pro-    d^^^  JioTOH 
prietor  of  a  private  watercourse  except  in  cases  where    ^^^f^JS^ 
the   acts  done  are  such  that  a  Court  of  equity  would 
grant  an  injunction.  In  Adams  on  the  Doctrine  of  Equity, 
21 0,   it  is  said  **  the  remedy  at  law  for  nuisance  is  by 
Qidictment  in  respect  of  public  nuisances,  and  by  action 
^  respect  of  private  nuisances  or  of  the  private  injuries 

'^■^ting  from  public  ones. The  reme- 

diea,    however,  at  law  can  at  the  utmost  only  abate,  or 

^fl^rd  compensation  for,  an  existing  nuisance,  but  are 

^^effectual  to  restrain  or  prevent  such  as  are  threatened 

^^  ixx  progress ;  and  for  this  reason  there  is  a  jurisdiction 

'^  equity  to  enjoin,  if  the  fact  of  nuisance  be  admitted 

<^^  established  at  law,  whenever  the  nature  of  the  injury 

^^     such  that  it  cannot  be  adequately  compensated  by 

^^"^ttages,  or  will  occasion  a  constantly  recurring  griev- 

^•"    In  Drewry  on  Injunctions,  pp.  248, 249,  Earl  of 

^J^^^n  V,  Hobart{a)  is  referred  to  as  deciding  that "  equity 

^*^1   not  interfere  to  prevent  a  contingent  nuisance,  that 

^^»  ^^1  act  which  may  or  may  not  be  a  nuisance,  according 

^  "tlie  mode  in  which  it  is  done ;"  and  the  rule  there  laid 

^"^^n  by  Lord  Brougham,  p.  179,  is  cited  "  Where  the 

y*^^^ig  sought  to  be  restrained  is  not  imavoidably  and  in 

*^^lf  noxious,  but  only  something  which  may,  according 

^     ^nrcumstances,  prove  so,  the  Court  will  refuse  to 

^*^t;^rfere  until  the  matter  has  been  tried  at  law/'    The 

^^^^traction  of  sect  73  is  embarrassed  by  the  reference 

^  «ui  action  at  law,  and  the  distinction  between  applica* 

^^^  for  an  injunction  before  and  after  the  act  done 

^^ch  injuriously  affects  the  right     But  a  Court  of 

(a)  3  My,  #  K,  169. 


\ 
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1864.  eqnitj  will  not  interfere  unlen  the  damage  be  of  an 

TheQuio"  inrepurable  character.      [He  referred  to  Beardman  t. 

DabJikitov  ^^^'^^  {^y]     ^^  heads  of  daim  describe  matten 

^^^^J^Mud  for  compensation:  the  first  is  for  a  direct  diversion  of 


the  stream:  the  second  is  for  a  loss  of  water  of  the  i 
The  injnry  firom  the  third  is  only  nominal,  and  therebn 
the  prosecutor  may  abandon  it  [As  to  the  fourth,  he 
cited  Sutchffe  v.  Booth  {b\  whereupon  Blaekburm  J. 
observed  that  in  that  case  a  right  in  the  stream  might 
be  acquired,  though  the  watercourse  was  aitificiaL] 

Bew  {Davison  with  him),  for  the  defendants. — When 
the  matters  of  complaint  are  such  that  if  the  statutes  in 
question  had  not  passed  no  action  could  have  been  main* 
tained,  or  they  are  matters  for  which  notwithstanding 
those  Acts  an  action  might  be  maintained,  there  is  no 
ground  for  compensation.  The  prohibition  in  sect  78 
of  Stat.  21  &  22  Vict  c.  98.  is  not  limited  to  cases  in 
which  an  action  might  be  maintained  or  an  injunction 
would  be  granted ;  but  applies  where  any  Company  or 
individual  whose  right  the  Local  Board  invade  might 
say,  "  You  shall  not  do  that''  or  "  If  you  do  that  I  will 
bring  an  action/'  If  there  is  actual  damage,  though 
temporary,  the  interest  of  the  party  is  injuriously 
affected  within  that  section. 

The  first  and  third  heads  of  claim  and  so  much  of 
the  second  as  is  founded  on  the  water  of  the  Steme 
oozing  into  the  sewer  are  occasioned  by  the  defendants 
doing  that  which  they  are  not  authorised  by  the  Acts 
of  Parliament  to  do,  and  are  therefore  the  subject  of 
an  action  but  not  of  compensation.    The  remainder  of 

(a)  3  Giff,  683. 

(b)  32  Z.  J.  Q,  B.  136;  9  Jur,  X  S.  1037. 
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the  second  head^  which  is  founded  on  underground       ^gg. 
springs  oozing  into  the  sewer^  is  a  matter  for  which    The  Qukbh 
neither  compensation  nor  damages  are  recoyerable ;  The  DARuiioToir 
New  River  Company  appts.^  Johnson  respt.  (a),  Reg.  v.    ^'^J^^?^ 
7%tf  Metropolitan  Board  of  Works  (ft),   Chasemore  v. 
Richards  {c).    The  fourth  head  being  for  the  alteration 
or  diversion  of  artificial  drains  or  watercourses^  oyer 
which  the    prosecutor   had   acquired    no   prescriptive 
rights^  is  not  the  subject  of  either  compensation  or 
action.     [He  was  then  stopped.] 

T.  Jones,  in  reply. — The  sections  intervening  between 
ss,  68  &  73  of  Stat  21  &  22  Vict.  c.  98.  shew  that  sect. 
73  was  not  intended  to  prohibit  interference  in  private 
as  sect.  68  has  done  in  public  waters.  The  construction 
contended  for  by  the  defendants  amounts  to  this,  that 
there  is  to  be  no  more  interference  with  rights  in  private 
than  in  public  waters,  so  that  sect  146  of  stat  11  &  12 
Vict.  c.  63.  would  not  be  repealed.  Also  sect  74  of 
Stat  21  &  22  Vict.  c.  98.  might  be  stnick  out  of  that 
Act.  If  the  Board  were  liable  to  an  action  for  the 
smallest  variation  in  the  supply  of  water  or  the  smallest 
alteration  in  the  quality  of  the  water  caused  by  their 
works,  they  could  never  exercise  the  powers  given  by 
the  Act. 

Blackburn  J.  I  am  of  opinion  that  our  judgment 
should  be  for  the  defendants  on  the  questions  asked  by 
the  arbitrator.  The  defendants.  The  DarlingUm  Local 
Board  of  Health,  have  made  certain  sewers  in  execution 
of  the  powers  of  two  Acts,  The  Public  Health  Act,  1848, 

(a)  2  £L  #  R  436.  (&)  ZB.^8.  710. 

(0  7  H.  L.  a  a49. 
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1864.  11  &  12  Viet.  c.  6S.,  and  The  Local  Gtovemment  Ac 
The  QuEEH  ^^^>  21  &  22  Vict  e.  98.,  and  in  doing  so  have  injnrionsl 
_      ^-  affected  the  water  of  a  stream  on  which  the  prosecnU 

Local  Board    has  a  mill.    As  riparian  proprietor  he  had  a  right  i 

of  Health. 

the  flow  of  the  water  of  the  stream  as  heretofore  to  h 
mill,  although  not  an  ancient  one ;  and  that  right  hi 
been  more  or  less  injured  by  the  works  of  the  defenc 
ants.  The  question  is,  whether  the  injuries  On 
inflicted  are  matters  for  which  he  is  entitled  to  oon 
pensation — if  they  are,  the  mandamus  to  the  defendan' 
is  right,  but  if  they  are  actionable  at  common  ]m 
the  mandamus  is  wrong.  The  rule  is  well  esta 
lished,  that  for  any  act  done  which  is  injurious 
property,  but  which  an  Act  of  Parliament  has  au£l 
rized  to  be  done,  though  the  consequence  of  the  ae^ 
damnum  to  the  owner,  it  ceases  to  be  injuria  ;  and  tl 
loss  would  fall  upon  him,  as  no  damages  could  1 
recovered  in  an  action.  To  prevent  that  injustice  Si 
Legislature  have  said  that  instead  of  the  action  the  ptrC; 
affected  shall  have  compensation  in  the  manner  provide* 
by  the  Act.  Where,  however,  the  Act  of  ParUameiL 
does  not  authorize  the  wrong,  and  consequently  tin 
action  is  not  taken  away,  the  case  is  not  one  for  com 
pensation,  but  the  remedy  is  by  action.  We  have  ti 
determine  whether  various  matters  done  by  the  defend 
ants  are  authorized  by  the  Legislature,  so  that  an  actio 
in  respect  of  them  is  taken  away. 

The  clauses  in  stat.  11  &  12  Vict  c.  63.  which  ai 
repealed  need  not  be  inquired  into,  except  so  fiur  i 
they  are  material  to  explain  the  repealing  statai 
The  68th  sect  of  stat  21  &  22  Vict  c.  98.  repea! 
sect.  145  of  stat  11  &  12  Vict  c.  63.,  and  substitute 
a  restriction   relating  entirely   to   works  of  a  publi 
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nature.  It  is  followed  by  sect.  73,  relating  to  the  1864. 
water  rights  of  Companies  and  individuals,  which  says  The  Qussh 
that  the  Local  Board  shall  not  have  authority  to  do  any  DARunaToir 
act  injuriously  affecting  any  reservoir,  river,  stream,  ^SnttJaSi!^ 
&C.,  "  in  cases  where  any  Company  or  individuals  would, 
if  this  Act  had  not  passed,  have  been  entitled  by  law 
to  prevent  or  be  relieved  against  the  injuriously  affect- 
ing such  reservoir,  river,  stream,  kc."  without  their 
consent  in  writing.  The  true  meaning  of  these  words 
is  to  define  the  position  of  the  Company  or  individual 
whose  consent  in  writing  is  required,  and  that  consent 
is  made  a  condition  precedent  If  not  obtained  the 
Board  have  no  authority  at  law  to  do  the  act,  and 
therefore  an  action  would  lie  for  injury  sustained  in 
consequence  of  it  In  the  present  case  the  prosecutor 
as  riparian  proprietor  is  entitled  to  the  flow  of  the 
water  of  the  stream  to  his  mill  as  heretofore;  and  if 
any  unauthorised  person  interferes  with,  diverts,  or 
diminishes  it,  he  has  a  right  of  action  at  law,  and  is 
also  entitled  to  ask  a  Court  of  equity  for  an  injunction 
to  prevent  the  doing  of  acts  which  interfere  with  his 
legal  rights,  or  for  an  abatement  of  the  thing  done, 
when  that  is  the  appropriate  remedy.  A  Court  of 
equity  indeed  will  not  interfere  in  every  case  of  an 
infringement  of  a  legal  right,  when  it  appears  that 
such  interference  is  uncalled  for  or  would  not  be  judi- 
cious ;  but  still  the  legal  right  remains.  I  cannot  agree 
with  the  argument  of  Mr.  Jones  that  the  effect  of  sect  73 
is  that  the  Local  Board  is  or  is  not  authorized  to  inter- 
fere with  the  rights  of  persons  situated  as  the  prosecutor 
is  according  as  a  Court  shall  think  the  matter  of  suffi- 
cient  importance  to  interfere  or  not.  Even  if  a  Court 
of  equity  would  not  interfere,  it  is  still  a  question  whether 
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1864.  the  Local  Board  had  a  right  to  do  the  act  and  so  p 
The  QuKXH  ^^^  party  to  his  claim  for  compensation^  or  whether  i 
Daelwotoh    action  would  lie. 

^S?HmiJS!*  ^  *P^  *^**  ^*  ^®  diflScult  to  understand  section  7 
as  well  as  many  others  in  the  Act:  but  in  order 
make  it  intelligible  we  must  look  at  sect  68.  ] 
that  section  the  Local  Board  are  prohibited  firom  inti 
fering  with  any  riyer,  &c.,  which  any  corporation^  8| 
are  entitled  by  virtue  of  any  Act  of  Paiiiament 
navigate,  ''so  as  to  injuriously  affect  the  navigatie 
thereon,  or  the  use  thereof,  or  to  interfere  with  any  torn 
ing  path  so  as  to  interrupt  the  traffic  thereof;''  and  ttr 
by  sect.  69, ''  In  cases  where  any  matters  or  things  pn 
posed  to  be  done  by  any  Local  Board,  and  which  are  no 
within  the  prohibition  aforesaid,''  that  is,  which  do  nc 
injuriously  affect  the  navigation  or  interrupt  the  traffi 
''interfere  with  the  improvement  of  any  river,  &c.,"  tt 
Local  Board  shall  give  notice  to  the  corporation,  tu 
and  if  they  do  not  consent  to  the  requisitions  there 
the  matter  in  difference  shall  be  referred  to  arbitratioi 
and  the  following  questions  shall  be  decided  by  sn 
arbitration;  "(1).  Whether  the  matters  or  things 
proposed  to  be  done  by  the  Local  Board  will  can 
any  injury  to  such  river,  &c.,  or  to  the  enjoyment 
improvement  of  such  river,  &c.  (2).  Whether  m 
injury  that  may  be  caused  by  such  matters  or  thinj 
or  any  of  them,  is  or  not  of  a  nature  to  admit 
being  fully  compensated  by  money."  That  appears 
be  what  is  to  be  done  before  the  Local  Board  bq 
their  works.  And,  by  sect.  70,  if  the  arbitrators  are 
opinion  that  no  injury  will  be  caused,  the  Board  m 
proceed  with  the  works;  if  they  are  of  opinion  tl 
injury  will  be  caused,  but  that  it  is  of  such  a  natore 
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admit  of  being  fiilly  compensated  by  money,  they  may  1804. 
assess  such  compensation^  &c ;  if  they  are  of  opinion  The  Qusnr 
that  injury  will  be  caused^  and  that  it  is  not  of  a  nature  dabuiigto* 
to  admit  of  its  being  fully  compensated  by  money,  the  ^/h^S^ 
Board  shall  not  proceed  to  do  the  proposed  matter  or 
thing.  This  applies  to  what  the  Local  Board  intend  to 
do.  Then  sect  74,  which  applies  to  what  has  already  hap- 
pened,  enacts  that  any  difference  of  opinion  between  a 
Local  Board  and  other  parties  as  to  whether  sewers,  &c., 
constructed  by  the  Board  are  equaUy  effectual  with 
those  for  which  they  are  substituted,  or  whether  the 
supply  of  water  is  injuriously  affected  by  the  exercise 
of  powers  under  the  Act,  may  at  the  option  of  the  party 
complaining  be  determined  by  arbitration  in  the  manner 
pointed  out  in  the  70th  section.  So  that  whether  damage 
has  been  already  done  or  not,  if  there  is  a  dispute 
whether  a  party  is  to  be  compensated  or  not,  the 
arbitrators  are  to  form  their  opinion  whether  injury 
will  be  caused,  which  provision  when  applied  to  what 
has  been  already  done  is  not  intelligible.  But  sect  74 
is  a  strong  confirmation  of  the  view  that,  if  a  Local  Board 
injuriously  affect  a  watercourse  without  obtaining  the 
required  consent  in  writing,  and  the  party  complaining 
does  not  choose  to  have  the  dispute  determined  by  arbi- 
tration, the  act  is  wholly  unauthorised  and  illegal,  and 
therefore  ground  of  action,  and  not  matter  for  com- 
pensation. 

The  prosecutor  has  ranged  his  claim  for  compensation 
under  four  heads.  As  to  the  first,  if  the  act  complained 
of  affected  any  right,  it  was  an  injurious  affecting  of 
his  stream,  and  therefore  prohibited  by  sect.  73  of  the 
later  Act  As  to  the  second ;  I  doubted  for  some  time 
whether  it  was  not  a  ground  of  compensatioUj  but  Mr. 

VOL.  V.  2  m  b.  &  s. 
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1804.        liew  satisfied  me  that  as  to  part  it  was  occasioned  bj  ^ 
The  QoKEM    act  of  the  defendants  not  authorised  by  the  Acts^  and. 
Dablihgtoh   to  the  residue  it  was  neither  matter  for  compensa^^ 
of  Health.     ^OT  for  damages.    The  third  and  fourth  heads  are  wit^Jjui 
the  same  class  as  the  first.    It  seems  to  me  donl>t/!{/ 
whether  any  of  tlie  acts  complained  of  produced  ao/ 
real  damage  of  which  the  prosecutor  can  complain;  hnt, 
assuming  that  they  did^  they  must  be  conudered  as  acts 
which  injuriously  affect  his  rights,  and  therefore  are  not 
the  subject  of  compensation,  but  of  an  action  for  damages. 

Shee  J.  By  sect  45  of  stat.  11  &  12  Vid.  e.  63. 
Local  Boards  are  authorised  to  construct  sewers  under 
the  conditions  mentioned  in  sect.  145,  one  of  whidi  i> 
that  they  shall  not  *'  use,  injure  or  interfere  with"  certain 
works  therein  mentioned,  or  ''any  watercourse,  stream, 
river,  &c.,  in  which  the  owner  or  occupier  of  any  land^ 
mills,  &c.,  shall  or  may  be  interested,  without  ood- 
sent  in  writing  first  had  and  obtained.''  It  qppesn 
from  the  enactments  of  the  subsequent  Act,  21  & 
22  VicL  c.  98.,  that  these  restrictions  were  cooar 
dered  too  large;  and  accordingly  sect  68  of  that  Act 
repeals  sect  145  of  the  former  Act,  and  substitiitei 
various  provisions  relating  to  the  interference  by  Loeti 
Boards  with  sewers  and  public  and  other  works  under 
the  management  of  Commissioners  and  persons  acting 
by  virtue  of  some  Act  of  Parliament,  which  amount  to 
a  prohibition  unless  consent  in  writing  is  ohtainei 
Provision  is  next  made,  by  sect.  69,  in  respect  of  inter- 
ference with  improvements  of  rivers,  canals,  &c.,  under 
the  management  of  any  corporations,  &c. :  in  these  cases 
interference  is  not  positively  prohibited ;  and,  by  sect  72, 
power  is  given  to  the  corporations.  Sec.,  to  alter  the  lefd 
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'  the  sewers  constructed  by  the  Local  Board.  Then  1864. 
Hows  sect  78,  which  does  not  apply  to  all  the  matters  iiia  Quesx 
bich  are  the  subject  of  sect  145  of  stat  11  &  12  Vict,  dabuhotoh 
68-,  but  to  a  portion  of  them  only,  excluding  canals,  "^fHeaSSf 
Ndu  and  basins.  It  provides  for  rivers,  streams  and 
servoirs,  and  instead  of  enacting  that  the  Local  Board 
lall  not  use,  injure  or  interfere  with  them,  enacts  that 
shall  not  have  authority  to  do  any  act  injuriously 
feeling  them,  "  in  cases  where  any  Company  or  indi- 
dnals  would,  if  this  Act  had  not  passed,  have  been 
ttitled  by  law  to  prevent  or  to  be  relieved  against  the 
jariously  affecting  such  reservoir,  river,  stream,  &c.,'' 
ileas  consent  has  been  obtained.  I  understand  these 
irds  to  mean  that  they  shall  not  only  not  use  or  inter- 
ne with  them,  either  by  going  on  land  or  by  fouling  or 
minishing  the  power  of  the  stream,  but  shall  not  in- 
rionsly  affect  them,  which  phrase  is  considerably  larger, 
any  case  where  the  party  would  be  entitled  by  law  to 
■event,  or  by  a  Court  of  equity  to  prohibit,  them  from 
iterfering  with  his  property  in  any  way  which  would 
bet  it,  as  in  the  present  instance  if  diverting  the 
ipply  of  water.  Sect.  74  of  the  later  Act  extends  the 
revisions  of  sects.  69,  70,  for  settling  questions  by 
rbitration  in  the  case  of  matters  or  things  proposed  to 
s  done  by  the  Local  Board,  to  cases  in  which  there 
as  been  an  injurious  affecting  by  the  exercise  of  the 
owers  of  the  Act,  but  what  is  to  be  done  may  be 
■ented  to  or  not  by  the  party  affected.  This  section 
tangly  supports  the  view  that  these  are  acts  which  the 
loeal  Board  are  not  authorised  to  do ;  and  the  injury 
Melting  from  them  is  therefore  ground  for  action  and 
ot  for  compensation. 

2  M  2 
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1864. 


Blackbubn  J.    My  brother  Mettor,  befiom  k 
The  QvBu    Coort^  authorised  me  to  say  that  he  peiftctfy  o 
Bar JvoTov    ^^^  *^®  judgment  which  we  have  giTen. 
I^  Bo«d  Judgment  for  the  dd 


Wednesday, 
June  lot. 

Vexatious 
Indictments 
Act,  22  4- 2S 
Vict.  c.  17. 
sA. 

Averment  of 
conditions. 
Becognizances, 
Writ  of  error. 


n 


Enowlden  and  others  against  The  Qci 

Bj  Btat  22  &  23  Vict,  c,  17.  s.  I,,  no  UIl  of  indieteieDt  tei 
among  other  offences,   shall  be  presented  to  or  fomid  br 

i'ury  unless  the  orosecntor  or  other  person  presenting  sadi 
las  been  bound  dj  recognizance  to  prosecute  or  gire  eriden 
the  person  accusal,  or  unless  the  person  accused  has  becB 
to  or  detained  in  custody,  or  has  been  bound  bj  recognisanec 
to  answer  to  an  indictment  to  be  preferred  against  him  £or  sa 
or  unless  such  indictment  for  such  offence  be  prefeired  bj  tb 
or  with  the  consent  in  writing  of  a  Judge  or  of  the  Attonej  < 
General  Three  defendants  were  seTerally  bound  by  reoo^ 
appear  at  the  next  Session  of  the  Central  Criminal  Comt, 
surrender  themselres,  and  plead  to  such  indictment  as  mig^l 
against  them  for  or  in  respect  of  the  charge  of  conspiracy  to 
defraud.  The  prosecutors  were  also  bound  orer  to  appear  at 
Session,  and  to  prefer  or  cause  to  be  preferred  a  billof  indictmi 
the  persons  accused  for  the  offence  of  conspiracy  to  cheat  an* 
and  duly  to  prosecute  such  indictment  ana  gire  eridenee  thi 
the  next  Session  an  indictment  was  preferred  and  found,  and  t 
ants  surrendered;  but  in  consequence  of  the  absence  of  i 
witness  for  the  prosecution  the  tnal  was  put  oS,  and  the  ree 
duly  respited  until  the  next  Session.  Before  the  next  Sessioi 
citor  General  directed  an  indictment  for  a  oonspiracr  to  be 
against  the  three  defendants  and  a  fourth,  C.  2>. ;  and  a  sen 
ment  was  preferred  and  found  against  them  all,  upon 
original  defendants  appeared,  but  reinsed  to  plead.  A  plea  of 
was  entered  for  them,  and  they  were  tried  and  found  guilty  and 
On  a  writ  of  error :  Held, 

1.  That  it  was  not  necessaiy  that  the  indictment  should 
the  conditions  imposed  by  stat.  22  &  23  Vict,  c,  17.  «.  1. 
performed,  e.g.,  that  it  had  been  preferred  by  the  direction  a 
consent  of  a  Judge  or  of  the  Attorney  or  Solicitor  GeneraL 

2.  That  the  indictment  was  preferred  with  proper  authority 
recognizances  duly  entered  into,  as  the  charge  on  which  tiie  c 
were  tried  was  the  same  as  that  to  which  the  recognizances  rel 
those  recognizances  were  not  exhausted  by  the  first  indictm 
preferred  and  the  defendants  surrendering. 

T^RIT  of  error  upon  a  judgment  on  an  ind 
for  conspiracy  tried  in  the  Central  Crimin] 
at  the  October  Session  in  1863. 
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^Fhe  record  set  out  the  indictment  which  consisted  of        1864. 
tvr-enfy.two  counts.  Kkowldkn 

TJbe  first    count    alleged  that  *'a  certain  friendly    TheQuBw:. 
Sooiety,  called    The  Perseverance  Life   Assurance  and 
5^oA  JFund  Friendly  Society ^  had  been  and  was  formed 
aixd    established,  and  that  John  Knowlden,  Thomas  Ox- 
fi^^^9  John  Dron  and  Charles  Alfred  Coombs^  heretofore, 
to  ^wit,  on  &c.  at  &a  and  within  the  jurisdiction  of  the 
Cexi-tral  Criminal  Court,  well  knowing  the  premises,  in 
this  count  aforesaid,  unlawfully,  fraudulently  and  deceit- 
fcilly    did  conspire,  combine,    confederate    and    agree 
together  to  obtain  and  acquire  to  themselves  of  and 
^^m.  divers  others  of  Her  Majesty's  liege  subjects  who 
ahould  become  members  of  the  said  Society  divers  sums 
Ok   money  of  the  respective  moneys  of  the  said  other 
'^^S^  subjects  who  should  become  members  of  the  said 
®^H5icty,  and  to  cheat  and  defraud  them  respectively 
***^»W»f ;  against  the  peace  of  our  lady  the  Queen,  her 
^*^^Ti  and  dignity." 

^I%e  record  then  stated  that  John  Knowlden,  Tlwmas 

^^/brd  and  John  Dron  surrendered  themselves  to  answer 

^*^«    premises,  but  diaries  Alfred  Coombs  came  not,  and 

•^A«i  KnawUen,  Thomas  Oxford  and  John  Dron  being 

*^*Otight  to  the  bar,  and  having  heard  the  indictment  read, 

•^'^erally  refused  to  plead  thereto,  whereupon  a  plea  of 

^^^  guilty  was  duly  entered  upon  record  for  and  on 

^^^^balf  of  each  of  them,  and  the  jury  found  them  severally 

S'^^ilty;  whereupon  it  was  considered  and  adjudged  by 

^^  Court  that  for  the  ofifence  and  misdemeanor  in  the 

^^t  count  of  the  indictment  mentioned  John  Knowlden, 

^^^^komas  Oxford  and  John  Dron  be  severally  ordered  to 

^^    imprisoned  and  kept  to  hard  labour  for  eighteen 

^^^endar  months  then  next  ensuing. 
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ISM.  TlieflUDejodgmeiit  vasencni^aDeadioftiiecidKr 

HMon^MM    oonnte. 

TW^».       ^  ^'^tif,  Tenn,    1861^  Mm    Kmmrikm,    II— « 
Ozfvrd  and  JUbt  Z>mi  iwigngd  error. 

TmX.  That  the  indictment  vas  not  soflBcient  in  law. 

Seoondhr.  That  whereas  by  an  Act  paand  in  the  22 
fc  23  Viet,  it  is  enacted  that  no  indictment  fiir  the 
offences  therein  set  forth,  wherec^  one  is  the  misdemeanor 
of  conspiracy^  shall  be  presented  to  or  found  bj  any 
grand  jory  unless  the  prosecnUnr  or  other  person  pre- 
senting snch  indictment  has  been  bound  by 
zance  to  prosecute  or  ji^Te  evidence  agunst  the 
accused  of  such  offences,  or  unless  the  person  accused 
has  been  committed  to  or  detained  in  custody,  or  has 
been  bound  by  recognizance  to  appear  to  answer  to  an 
indictment  to  be  preferred  against  him  for  such  offence^ 
or  unless  such  indictment  for  such  offence,  if  charged 
to  have  been  committed  in  England,  be  preferred  by  the 
direction  or  with  the  consent  in  writing  of  a  Judge  of  one 
of  the  superior  Clourts  &c. :  yet  at  the  time  of  the  pre* 
senting  and  finding  of  the  indictment  neither  the  prose- 
cutors nor  any  other  person  presenting  the  indictment 
were  or  was  bound  by  recognizance  to  prosecute  or  give 
evidence,  but  certain  recognizances  entered  into  by  the 
prosecutors  presenting  the  indictment  against  theplaintiffs 
in  error  had  been  discharged  and  fulfilled  previously,  to 
wit,  on  the  presentation  and  finding  of  an  indictment 
presented  and  found  (so  far  as  the  same  could  be  dis- 
charged and  fulfilled  by  the  presenting  and  finding  of 
an  indictment)  at  the  Session  of  the  Central  Criminal 
Court  holdcn  on  the  2l8t  September,  1863,  when  the 
plaintiffs  in  error  were  charged  with  the  offence  of  con- 
spiracy  jointly  one  with  the  others  and  other,  not  with 
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Charles  Alfred  Coombs,  which  indictment  now  remains  in        1864. 
the  Central  Criminal  Court  and  has  never  been  quashed    "kkowldew 
and  is  still  pending,  and  the  plaintiffs  in  error  were    ^^  qoem 
not  committed  or  detained  in  custody,  nor  were  bound 
over  by  recognizances  to  appear  to  answer  the  indict- 
ment presented  and  found  on  the  26th  October,  1863, 
nor  was  the  indictment  which  was  presented  and  found 
for  the  offence  of  conspiracy  charged  to  be  committed 
in  England  by  the  plaintiflRs  in  error  and  Charles  Alfred 
Coombs  preferred  or  found  with  the  consent  or  by  the 
direction  of  a  Judge  of  a  superior  Court  nor  of  the 
Attorney  or  Solicitor  General,  nor  were  the  provisions  of 
the  statute  in  any  way  complied  with. 

Thirdly.  That  whereas  by  the  said  statute  it  is  pro- 
vided that  no  indictment  for  the  offence  of  conspiracy 
shall  be  presented  or  found  by  any  grand  jury  unless 
the  person  accused  has  been  bound  by  recognizance  to 
appear  to  answer  to  an  indictment  to  be  preferred  against 
him  for  such  offence,  yet  the  plaintiffs  in  error  were  not 
nor  were  any  of  them  bound  by  recognizance  to  appear 
to  answer  to  the  indictment  preferred  on  the  26th  Oc/o- 
ber  at  the  Central  Criminal  Court,  wherein  the  plaintiffs 
were  charged  together  with  Charles  Alfred  Coombs  with 
the  offence  of  conspiracy ;  but  that  the  plaintiffs  in  error 
were  bound  by  recognizance  before  one  of  the  magistrates 
of  the  Police  Courts  of  the  Metropolis  to  appear  to  an  in- 
dictment chai^ug  the  plaintiffs  in  error  with  the  offence 
of  conspiracy  one  with  the  others  and  not  with  Charles 
Alfred  Coombs,  which  offence  is  not  the  offence  where- 
with the  plaintiffs  were  charged  before  the  magistrate 
and  bound  over  by  recognizance  to  appear  to  answer  to, 
but  other  and  difierent ;  &c. 

Fourthly.     That  on   the  24th    OctiA>er,    1863,    the 


'  Zqpgi  -fz  l^ddL  or  if  r 
Jbi£L  "iisz  TT^  —  ijHH  "Ik  jxnzcaisir 
JL  ^rrsr  Biii    Izces  Mint  Immm 
•Jmnrr   tt"  "fi^  j^ctit    iif    ^  "Tig 

Gynnrru   l^nmnaL   Luxe;,  tthtpt  tsbbl 

jigimrA   ji  SSIF  IZR  31X7  SUIiU'UM,.  miL 

an  wsfojsiesz  lilawsziiz  bui  wir'nirr-'""'!"  s 
nrnixr?!^  17  'se  sacizz.  mr  jot?  :ae 
inifrng  'X  Tie  ziifij!!3Xisn:. 


al>.*v0i!  u  ia  priTifed  17  ^Le  sra^y  37  lie  ( 
vTith^  of  a  J-iifz?  -:r  of  ^le  An^mer  or  Sofiotar 
GeMTaly  so  as  v^  '::e  lawr^Ijpresaibed  and  foond  bjtbe 
fp^gah  jurr  at  the  ssiiti  SesKon. 

The  ftxth  aAs^nment  set  oat  the  recognizanoei  bj 
which,  on  the  19th  August,  1863,  the  plaintiflb  in  enor 
were  respcctiTelj  bound  to  appear.  That  by  which 
«A>/in  Kfufusldtu  was  boond  was  in  the  following  form : — 
"  Metropolitan  Police  1  Be  it  remembered  &c.  THieTe- 
Diiitrict  to  wit       /as  the  said  John  Knowkkn  (with 
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Imen)  was  this  day  charged  before  me,  the  said  magis-       1864. 
m.'fe,  for  that  they  did  unlawfully  conspire,  confederate     khowldbh 
td  agree  together  to  cheat  and  defraud  against  the    j^  quxbh. 
ssa4)e  &c    If  therefore,  the  said  John  Knowlden  will 
^pear  at  the  next  Court  of  oyer  and  terminer  and 
^uoi  deliTery,  to  be  holden  for  the  jurisdiction  of  the 
tezitral  Criminal  Court,  and  there  surrender  himself  into 
t&e  custody  of  the  keeper  of  the  gaol  of  Newgate  there, 
nd  plead  to  such  indictment  as  may  be  found  against 
un  by  the  grand  jury  for  or  in  respect  of  the  charge 
GExresaid,  and  take  his  trial  upon  the  same,  and  not 
Bpart  the  Court  without  leave,  then  the  said  recogni- 
^*u^^  to  be  void,  or  else  to  stand  in  fiill  force  and  virtue. 
*en  &c  T.  B.  Bureham." 

^tlie  seventh  assignment  set  out  the  recognizance  by 
^ich  the  prosecutors  and  witnesses  were  bound  to 
^^•ecute.   The  condition  was :  '*  Whereas  John  KnowU 
^    Thomas  Oxford  and  John  Dron  were  this  day 
^Vjged  before  me,  the  said  magistrate,  for  that  they,  in 
\   county  of  Surrey  aforesaid,  within  the  district  and 
lUn  the  jurisdiction  of  the  Central  Criminal  Court, 
tmlawfully  conspire,  confederate  and  agree  together 
Aeat  and  defraud,  against  the  peace  &c.    If  there- 
V  they  the  said  parties  so  acknowledging  as  aforesaid 
I  appear  at  the  next  Court  of  oyer  and  terminer  and 
delivery  to  be  holden  for  the  jurisdiction  of  the 
Central  Criminal  Court,  at  Justice  Hall,  in  the  Old 
y,  and  there  prefer  or  cause  to  be  preferred  a  bill 
lictment  against  the  said  John  Knowlden,  Tliomas 
i  and  John  Dron  for  the  offence  aforesaid,  and 
roeecute  such  indictment  and  give  evidence  there- 
well  to  the  jurors  who  shall  then  inquire  of  the 
'ence,  as  also  to  them  who  shall  pass  upon  the 
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1864.        ^'^  ^^  *^^  ^^  ^^^  KnowUem,  Tkamas  Oxford  and 
-    ^  ^ —  John  Dnm^  then  the  said  reoognizanceto  be  void  or  die 


TIm  QuEm. 


to  stand  in  fiill  force  and  virtue.  Taken  &c.  T.  B. 
Bureham!*  The  assignment  of  error  then  proceeded  to 
state  that,  in  pursuance  of  and  compliance  with  the 
last  recited  recognisance^  at  a  Session  oS  the  Centnl 
Criminal  Court  holden  on  the  21st  SepUmber^  1868^  a 
certain  bill  of  indictment  was  preferred  and  found  bjr 
the  grand  jury  sitting  for  the  jurisdiction  of  the  Central 
Criminal  Court;  [the  indictment  was  set  out] ;  that  the 
counsel  for  the  prosecutors  applied  to  the  Court  to  post- 
pone  the  trial  of  the  indictment,  upon  an  affidavit  ailing 
the  absence  of  a  material  witness ;  that  the  plaintilb 
in  error  appeared  by  counsel  and  opposed  the  appli« 
cation,  which  was  however  granted  by  the  Court,  and  the 
trial  of  the  indictment  ordered  to  be  postponed  until  the 
next  Session  of  the  Central  Criminal  Court;  that  on  the 
24th  October,  1863,  the  Solicitor  General  gave  the 
direction  in  writing  before  set  forth ;  that  an  indictment 
was  presented  and  found  on  the  26th  October^  186S, 
and  on  the  27th  and  28th  October  the  plainlifis  in 
error  were  tried  and  convicted  on  that  indictment, 
and  except  so  far  as  hereinbefore  mentioned  n<»ie 
of  the  provisions  of  the  recited  statute  were  complied 
withy  and  there  was  no  recognizance  or  commitment  or 
detainer  in  custody  to  authorise  the  indictment  to  be 
presented  or  found,  nor  was  the  indictment  prepared  by 
the  direction  or  with  the  consent  in  writing  of  a  Judge 
of  one  of  the  superior  Courts  or  of  the  Attorney 
General  or  Solicitor  General. 

Joinder  in  error  by  Thomas  Norton  Esq.,  coroner  and 
attorney  of  our  lady  the  Queen,  &c.  That  at  the  Session  of 
the  Central  Criminal  Court  holden  on  the  21st  September, 
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S^0S,  it  was  ordered  by  the  Court,  upon  the  application  of  1864. 
ovuoael  for  the  proseciition,  and  on  account  of  the  ab-  khowldwi 
leimcse,  through  iUness,  of  a  material  witness,  that  the  trial  ^^  Qusn 
of  tiie  plaintiffs  in  error  upon  the  indictment  should  be 
potttponed  until  the  next  Session  of  gaol  delivery  to  be 
holden  for  the  jurisdiction  of  the  said  Court,  to  wit, 
ToatSl  the  Session  of  gaol  delivery  holden  on  the  26th 
OcMer,  1863,  and  that  the  recognizances  entered  into 
'or  the  prosecution,  together  with  those  entered  into  by 
^  plaintiflb  in  error,  with  their  sureties,  should  be 
'Bspited  until  the  said  next  Session ;  and  that  the  recog- 
""■•nces  entered  into  by  the  plaintiffs  in  error,  with 
^'■fiir  respective  sureties,  were  accordingly  duly  respited 
^i>>til  the  next  Session,  to  wit,  the  said  Session  of  gaol 
^^fiveiy  holden  on  the  26th  October,  a.d.  1863,  and 
''^^  at  the  last  mentioned  Session  of  gaol  delivery,  the 
plaiutiffs  in  error  did,  in  pursuance  of  their  several 
^'^^^ogiiizances,  surrender  themselves  to  answer  the  pre- 
''^iaes  as  in  the  said  record  and  proceedings  is  mentioned, 
^<^  such  further  proceedings  were  thereupon  had  and 
^^ken  as  in  the  record  and  proceedings  is  mentioned 
^B^  set  forth :  &c. 

Stat.  22  &  23  Vict.  e.  17.  s.  1.  "  No  biU  of  indict- 
'"•ctit  for  any  of  the  offences  following,  viz.,  perjury, 
'^l^omation  of  perjury,  conspiracy,  obtaining  money  or 
^^er  property  by  £Edse  pretences  &c.,  shall  be  presented 
^  or  found  by  any  grand  jury,  unless  the  prosecutor  or 
o^cr  person  presenting  such  indictment  has  been  bound 
V*  TOX)gnizance  to  prosecute  or  give  evidence  against 
•'^^  person  accused  of  such  offence,  or  unless  the  person 
*^^^^T]aed  has  been  committed  to  or  detained  in  custody, 
^^  las  been  bound  by  recognizance  to  appear  to  answer 
^  an  indictment  to  be  preferred  against  hiol  for  such 
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1864.       offence^  or  unless  such  indictment  for  such  offence,  if 
KmowldeiT  charged  to  have  been  committed  in  England^  be  pie> 
The  QuEBH    ^®"^  ^y  ^^  direction  or  with  the  consent  in  writing 
of  a  Judge  of  one  of  the  superior  CJourts  of  law  mX 
Westminster^  or  of  Her  Majesty's  Attorney  General  o^ 
Solicitor  General  for  England^  &c. 

The  argument  was  begun  in  Easter  Term,  May  Ittis.* 
before    Cockburn   C.  J.,   Blackburn,   Mellob  an»-A 
Sheb  J  J.,  and  now  resumed  afresh  before  CocKBU^fc^i* 
C.  J.,  Cbomfton,  Blackburn  and  Sheb  JJ. 

Giffard  {Beshy  and  Kydd  with  him),  for  the  plaLiMR- 
tiffs  in  error.— First.  As  to  the  error  in  law.    Tlie 
indictment  is  bad  for  not  averring  that  before  it  i^  ^kfl 
presented  to  or  found  by  the  grand  jury  the  din^cj- 
tion  or  consent  of  a  Judge,  or  of  the  Attorney     o' 
Solicitor  General,  had  been  obtained,  and  the  otbev 
conditions  imposed  by  stat.  22  &  23  Viet.  e.  17.  «•    1« 
complied  with.     This  point  was  not  raised  in  Rey^  v^« 
Heane  (a).    All  circumstances  necessary  to  the  juris- 
diction of  the  Court  must  appear  either  in  the  caption 
or  some  other  part  of  the  indictment ;  Rex  v.  Feamkyipy 
RexY.  Carter  {c),  Whitehead  y.  The  Queen  (d):  as  where 
the  jurisdiction  of  the  Court  to  try  depends  on  the  plaoc 
where  the  offence  was  committed,  or  on  the  charact^' 
filled  by  the  accused.     In  indictments  in  the  Centr^ 
Criminal  Court  it  is  necessary  to  state  that  the  offenoc 
was  committed  within  its  jurisdiction.     [  Welsby,  for  ^^ 
prosecution. — Indictments  which  have  been  drawn  fo^" 
the  Government  did  not  state  it.]     Before  The  Baak" 

(«)  ^B.^8.  947.  (6)  1  Leach  0.  C.  425. 

is)  1  Btr,  442.  (d)  7  C  B.  (>82. 
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fptqr  Act,  1861, 24  &  25  Vict.  c.  184.  s.  225.,  an  indict-       1804. 

snt  against  a  bankrupt  for  any  offence  against  the  bank-     ^jf^^rLDm 

it  laws  must  have  stated  all  the  ingredients  which  ^- 

ke  up  the  bankruptcy.   [CockbumCJ.  Otherwise  the 

moe  charged  would  not  appear  to  have  been  committed. 

weAbum  J.  And  a  conclusion  of  law  would  be  alleged.] 

lere  a   tribunal    exercises  special  jurisdiction,  the 

und  of  its  authority  should  be  shewn  on  the  face 

ike  proceedings ;  Rex  v.  Forsyth  (a).  Rex  v.  Fraser  (b), 

r*  ^.Whiley  (c),  CaseofjEneas  Macdonald  (d).  [Coek- 

n  C.  J.     The  case  of  jEneas  Macdonald  was  before  a 

lunal  having  special  jurisdiction.     The  grand  jury 

^  sworn  solely  under  that  commission,  and  the  cap- 

:^  irould  so  state.     Mellor  J.     Here  the  direction  of 

(  Judge  or  of  the  Attorney  or  Solicitor  General  does 

»    give  the   grand  jury  jurisdiction.]      In   Reg.  v. 

uige  {e\  where  the  requirements  of  stat.  22  &  23 

^.  c.  17.  had  been  complied  with  in  respect  of  one 

Ly   of  two  counts  in  an   indictment  for  obtaining 

nxej  by  false  pretences  on  two  several  occasions,  and 

^  prisoner  having  revised  to  plead,  a  verdict  of  not 

Qty  was  entered  by  direction  of  the  Court,  and  the 

boner  was  convicted  upon  each,  the  Judges  upon  a 

le  reserved  held  that  the  second  count  ought  to  have 

Ski  quashed.    In  Hollis  v.  Marshall  {f)^  which  was  a 

i>  tam  action  to  recover  a  penalty  from  the  defendant 

^  Commissioner  under  a  local  Act  for  acting  as  such 

tliont  a  qualification,  contrary  to  sect.  15  of  The  Com- 

^^oners    Clauses  Act,  1847,  10  &  11  Vict.  c.  16., 

Uch  was  incorporated  in  the  local  Act ;  that  Act  also 

(«)  2  Leach  C.  C.  826.  (b)  1  Moo,  C  C.  407. 

(e)  2  Moo,  C,  C,  186.  (d)  Foster  Crown  Law,  69. 

(•)  1  Leiffh  #  Cavi  C.  C.  390.  {J)2H.4^  N.  755. 
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1864.       incorporated  sect.  188  of  The  Public  Health  Act,  ISO, 
Kjiowldbh    1 1  *^  12  Vict.  c.  68.,  which  provides  that  no  proceedings 
o  ^^^  *^®  recovery  of  any  penalty  shall  be  had  or  taken 

by  any  person  other  than  by  a  party  grieved,  or  the 
Local  Board  of  Health  in  whose  district  the  offence  wu 
committed,  and  without  the  consent,  in  writing,  of  tlie 
Attorney  Grcneral  first  had  and  obtained ;  it  was  held 
that,  the  plaintiff  not  being  a  party  grieved,  the  dedan- 
tion  was  bad  in  arrest  of  judgment  for  not  alleging 
that  the  consent  of  the  Attorney  or  Solicitor  Genenli 
&c.,  had  been  obtained.  {^Blackburn  J.  There  the  tame 
Act  which  gave  the  action  for  the  penalty  also  imposed  a 
condition  upon  it.  Where  there  is  general  jurisdictioe 
to  try,  and  a  qualification  is  placed  upon  it  by  statute 
the  party  who  seeks  to  take  advantage  of  the  qnalificsr 
tion  or  exception  must  shew  it ;  Stowell  v.  Lord  Zouchi(ii^\ 
per  Dyer  C.  J.]  The  protection  intended  to  be  giwn 
by  stat.  22  &  23  Vict  c.  17,  against  vexatious  indict- 
ments will  be  lost  if  it  be  not  necessary  to  averfti^ 
the  conditions  have  been  fulfilled.  Unless  it  be  averred 
on  the  record  that  the  direction  or  consent  of  a  Judge  or 
of  the  Attorney  or  Solicitor  General  has  been  giveo, 
the  defendant  would  have  no  opportunity  of  inquiring 
into  or  litigating  the  fact,  and  the  Judge  at  the  trial 
would  have  no  power  to  try  it ;  and  if  it  be  £ed>^ 
averred,  the  prosecutor  or  person  promoting  the  indict- 
ment would  be  indictable  for  perjury.  IBlacUmrn  J* 
There  is  a  practical  inconvenience  in  producing  ^ 
direction  or  consent  of  the  Judge  or  of  the  Attorn^  or 
Solicitor  General  at  the  trial,  as  it  would  prejudice  the 
case  against  the  defendant.  In  the  case  of  a  criminal 
information  filed  with  the  clerk  of  the  Crown  OfiSoe  the 
{a)  PlouHi.  353.  Z7e. 
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leave  of  the  Court  which,  by  stat.  4>  8c5  fF.  8^  M.  c.  18.       1864. 
t.  2.,  must  have  been  obtained,  is  never  stated  in  the    Knowlden 
information.    If  it  were  stated,  how  could  the  Court  of  rpj^^  qvmes. 
Error  or  the  House  of  Lords  try  whether  it  had  been 
given?]     In  that  case  the  Court  itself  makes  the  order 
finr  filing  the  information.      [Crompton  J.     But   the 
Judge  who  tries  the  information  does  not  see  the  order.] 
The  enactment  in  stat.  4Sc&  W.  ^  M.c.  18. «.  2.  is  only 
a  direction  to  the  officer  of  the  Court     Stat.  22  &  28 
Viei.  c.  17.  s.  1.  enacts  that  no  bill  of  indictment  for  any 
df  the  offences  specified  shall  be  presented  to  or  found 
by  the  grand  jury,  unless  certain  conditions  are  fulfilled. 
^Blackbvm  J.    The  words  of  stat.  4  &  5  W.^M.c.  18. 
JR.  2»  are  to  the  same  effect, — the  clerk  of  the  Crown  '^  shall 
^not,  without  express  order  to  be  given  by  the  said 
C!onrtin  open  Court,  exhibit,  receive,  or  file  any  inform- 
«tion  for  any  of  the  causes  aforesaid.'^]     Crompton  J. 
Does  the  derk  of  indictments  sign  every  bill  which  goes 
liefore  the  grand  jury?]      On  the    Welsh  circuit  he 
does;  but  in  the  Central  Criminal  Court  he  does  not, 
nor  in  Surrey ;  and  the  practice  on  other  circuits  varies. 
[Blackburn  J.     Every  bill   passes   through  his  hands. 
Crompton  J.    Though  it  may  be  engrossed  by  a  private 
prosecutor.     He  also  has  the  committals  by  the  magis- 
trates ;  so  that  he  has  always  the  materials  which  would 
enable  him  to  stop  the  bill  going  before  the  grand 
jory.]     He  cannot  entertain  or  determine  the  question 
whether  the  conditions  have  been  fulfilled ;  and  he  has 
no  power  to  administer  an  oath.     The  only  remedy 
Jcnr  defendants  will  be  to  bring  a  writ  of  error  on  the 
chance  that  the  conditions  have  not  been  complied  with ; 
whereas  the  object  of  the  statute  was  to  restrain  vexa- 
tious indictments,  and  the  accused  is  not  informed  of 
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1864.       that  wWcli  alone  jostifies  an  indictment  by  which  his 

Khowldeh    liberty  may  be  restrained. 

The  QuEKM  Secondly.  As  to  the  errors  in  fact  First.  There  wai 
no  authority  for  preferring  the  first  indictment.  The 
direction  of  the  Solicitor  General  is  an  authority  only 
for  an  indictment  charging  the  three  defendants  with  a 
conspiracy  in  which  Coombs  was  a  co-conspirator.  Se- 
condly. There  were  no  recognizances  relating  to  the 
indictment  on  which  the  three  defendants  were  convicted. 
Those  which  were  entered  into  related  to  an  indictment 
against  the  three  defendants  only^  and  the  persons  being 
different  the  prosecution  is  diflferent.  Thirdly.  Though 
the  recognizances  of  the  prosecutors  were  complied  with 
in  respect  of  preferring  a  bill,  they  were  not  in  respect 
of  giving  evidence  on  the  second  indictment.  The  re- 
cognizances of  the  defendants  were  exhausted  when  they 
surrendered  in  September.  Looking  at  the  assignment 
of  error  and  joinder,  it  is  clear  that  the  parties  reao- 
knowledged  the  recognizances  and  that  they  were  not 
respited.  [Crompton  J.  The  defendants  might  remain 
in  custody  if  they  please.  We  must  take  it  that  the 
recognizances  were  respited  by  the  Court  without  fresh 
recognizances  being  entered  into.]  Lastly.  The  re- 
cognizances of  the  prosecutors  to  prefer  a  bill  were 
complied  with  by  preferring  a  bill  at  the  Session  in 
September^  and  therefore  were  exhausted.  The  Court 
enlarged  the  recognizances,  but  without  the  consent  of 
the  defendants. 

The  Solicitor  General,  for  the  prosecution.  —  First 
As  to  the  error  in  law.  It  is  not  necessary  that  the 
performance  of  the  conditions  prescribed  in  stat.  22  &  23 
Vict.  c.  17.  «•  1.  should  be  stated  on  the  record.     The 
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pro^v^uion  in  that  statute  is  the  same  as  that  in  stat.  4  &  5         1864. 
fPL   ^  M.  c.  18.,  and  in  informations  under  the  latter     khowldbh 
the  order  of  the  Court  has  never  been  stated.    In  Paley    j^^  qubbh. 
MS    ^74mvictiani,  4th  ed.,  p.  195,  the  rule  is  laid  down 
thujB^  "Where  the  enacting  clause  of  a  statute  consti- 
tates  an  act  to  be  an  offence  under  certain  circumstances 
uidL   not  under  others,  then  as  the  act  is  an  offence  only 
<>^    Tnodo^  the  particular  exceptions  must  be  expressly 
■peoiiied  and  negaliyed,  but  where  a  statute  constitutes 
^^  stct  to  be  an  offence  generally,  and  in  a  subsequent  * 
bitwise  makes  a  proviso  or  exception  in  favour  of  parti- 
^^^^^l^ur  cases  or  in  the  same  clause,  but  not  in  the  enacting 
P*rt  of  it,  by  words  of  reference  or  otherwise  makes 
■'xcli  proviso  or  exception,  there  the  proviso  is  matter  of 
^^^fence  or  excuse,  which  need  not  be  noticed  in  the 
ix^fbniation.''    This  rule  distinguishes  the  cases  cited 
^^^    the  other  side  from  the  present.    Moreover,  the 
^Hjection  is  not  ground  of  error.     The  proper  course 
^    to  make  it  th6  ground  ot   an  application  to  quash 
^^    indictment  or  for  a  certiorari.     A  writ  of  error 
*^®*   only  where  the  matter  objected  to  appears  on  the 
*^^<^Td.     [He  referred  to  Mansell  v.  The  Queen  (a).] 

Secondly.  As  to  the  errors  in  fact  The  recog- 
^^^^ances  were  respited  in  the  usual  and  proper  manner. 
tCVvwwp^iwi  J.  In  Reg.  v.  Lord  Drummond  (b)  the 
*®*fendant  stood  bound  by  recognizance  to  appear  here 
^'^^  first  day  of  Hilary  Term ;  and  upon  an  applica- 
*^^^^  that  his  recognizance  might  be  discharged  on 
**^^  ground  that  his  non-appearance  was  excused  by 
on  of  sickness,  the  Attorney  General  consenting 

(fl)  8  A  #  B.  54.  {h)  11  Mod,  200. 

TOL.  V.  2  N  B.   &  S. 
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Ir>4.       ther^V'.    LcH   iTj^r  niii,  nocwtdistuidiiii;    sodi  oon- 
~K5on^    ^-^  *-^  Coort  ccfiji  n»jt  discfajzve  the  reoognimioey 
Tie  <J:ny.    ^^*  ^^  (XTiId  respite  it  until  the  nert  TenoOy  whidi 
vas  done  accorftyr.  ri  v-     C<KkAmm  C.  J.    In  ^imi  JmsL, 
by  C7iie^,  "'  R^oi^i^amce,^  toL  5,  p.  691-2^  it  is  said, 
''The  Court  betore  which  a  man  is  bound  by  bifl  re- 
cognizance to  appear^  may  respite  that    reoognimioe 
until   another   time,  npcn    his    applicatioD,    i^    under 
the  circomstances,  they  think  it  right  to  do  sOt''  citiiig 
,  Reg.  T.  l/3rd  Dnanmand^a),     "  And  in  that  case  he  wiB 
be  bound  to  appear  at  such  enlarged  time.     But  they 
will  not  discharge  it,  or  allow  it  to  be  withdrawn^  unlets 
they  are  satisfied  that  the  condition  of  it  has  been  sub- 
stantially complied  with/']     The  requirements  of  stat 
22  &  23  Vict  c.  17.  i.  1.  have  been  complied  with :  the 
prosecutors  hare  been  bound  over  to  prosecute^  and  the 
witnesses  have  also  been  bound  over  to  appear  and  give 
evidence:  it  is  sufficient  that  the  prosecutor  has  been 
once  bound  over  so  long  as  the  offence  charged  is  the 
same.     Here  the  offence  is  the  same^  though  CoanJbi 
lias  been  included  in  the  indictment  in  addition  to  the 
plaintiffs    in    error.     An    indictment    for    conspiracy, 
whether    among   three    or   four    persons,    is    equalty 
within  the  purview  of  the  recognizances^  the  condition 
of  which  is  to  answer  such  indictment  as  may  be  found 
against  these  persons.    On  the  trial  of  an  indictment  for 
conspiracy  some  defendants  may  be  convicted  and  others 
acquitted;   O'Connell  v.    The  Queen  {b).     If  they  had 
bc(ai  tried  and  acquitted  upon  the  first  indictment  they 
tniglit  plead  autrefois  acquit  to  the  second.     In  Arch. 

{aS  11  MiKt.  200.  (^.)  11  a  #  r.  165.  237. 
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Crim.  Plead.,  15th  ed.,  by  WeUhy,  p.  120,  it  is  said,        1864. 

"  The  true  test  by  which  the  question,  whether  such  a     KsowldxjT 

plea  is  a  sufficient  bar  in  any  particular  case,  may  be    r^^  Qu»m. 

tried  is,  whether  the  evidence  necessary  to  support  the 

second  indictment  would  have  been  sufficient  to  procure 

a  legal  conviction  upon  the  first."   The  presenting  of  the 

bill  on  which  the  prosecutors  did  not  proceed  did  not 

exhaust  the  recognizances :  though  a  nolle  prosequi  be 

entered  or  an  indictment  be  quashed,  a  second  may 

be  preferred,  if  in  accordance  with  the  terms  of  the 

recognizance, 

Giffardy  in  reply. — In  Reg.  v.  Heane  (a),  though  the 
Court  refused  to  quash  the  indictment,  it  was  said  that 
there  would  be  a  remedy  for  the  defendant  on  a  writ  of 
error.  {^Blackburn  J.  We  said  that  we  would  not 
quash  the  indictment  because,  it  being  discretionary 
with  the  Court,  the  doubt  was  whether  the  indictment, 
which  was  under  stat.  24  &  25  Vict.  c.  115.  $.  97.,  was 
an  indictment  for  perjury  within  the  purview  of  stat 
22  &  23  Vict  c.  17.]  Stat.  22  &  28  Vict  c.  17.  is 
general,  and  deprives  the  grand  jury  of  jurisdiction  unless 
the  conditions  prescribed  by  it  have  been  complied  with. 
Also  this  indictment  is  not  within  the  ambit  of  the  re- 
cognizances, for  the  defendants,  if  tried  on  the  first 
indictment,  never  would  have  been  in  peril  on  this 
charge.  {^Cochbum  C.  J.  Suppose  a  prosecutor  prefers 
two  indictments  instead  of  one:  or  suppose  the  first 
indictment  quashed  for  informality,  there  is  nothing  to 
prevent  the  prosecutor  preferring  another.  Blackburn  J. 
Nor  is  it  necessary  to  quash  one  indictment  before 
another  is  preferred.     Would  the  forfeiture  of  recog- 

{a)  4B,i  8.947. 

2  N  2 
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i  ii!  t.        aiiaiuw^  aiTt  in  ^mi  a-  Tiie  rfsric  ic  dkt  pcaaeeator  to 

Ct^v urn     ?i™^  lewjiuiT  'jn^jczmenz  :    T!ie  irgimrt  woald  come 

zta  liii^.  'iaz  ]f  X  griacner  V3»  comnriBred  to  cutody 

am:  ^aiasei  iIieR  walA  yt  no  pcwer  to  iKOtejcd  apniHt 

liim  wrande  he  w  ai:c  =l  tsriBCicr.*   It  mi^it  not  lie 

eofzi^omr  v.  aim  ^c:  k?  ^p  bfs  vflfsl  act.    3^li  Hwi  ■  J« 

Toii  work  ci  sax.   ^i  k  £1  Fxi.  c.  17.   jl    1.    uc^ 

^  oikitHft  tii«  ptfsrKc  acciA^icid  kas  been  eommitted  to  or 

deca££«!  in  ewcccr.'^     To^  aher  Ae  put  traae  into  the 

pir»»c,  snd   maJce   die  cccdi&GB  to  be  "onleae  the 

perKro  accT2d6«i  has  ^ieen  ccrmmhtcd  to  or  is  detained  in 

cnsrryiy."  in  order  to  prod  ace  an  effect  vhidL  the  Legia- 

btnre  never  i&tended.    If  the  charge  is  got  rid  of  by  mn 

acquittal,  that  is  another  matter.]    The  case  of  a  pri- 

ftooer  csicap^Dg  was  probahlj  not  contemplated  by  the 

LegiAlatoie.     [Qe  referred  to  sect.  2  of  sUt.  22  &  23 

ViH.  c.  17.] 

CocKBCRX  C.  J.  The  judgment  mast  be  KflSrmed. 
The  first  and  principal  qoestion  is,  whether  the  condi- 
tions rer|uired  by  stat.  22  &  23  Vict  c.  17.  s.  1.  as 
preliminaries  to  the  presenting  and  finding  indictments 
for  the  offences  specified  in  that  statute,  must  appear  on 
the  face  of  the  record  to  hare  been  complied  with.  I 
am  of  opinion  that  it  is  not  necessary.  The  rule  that 
every  preliminary  necessary  to  give  jurisdiction  must 
apfiear  on  the  face  of  the  record,  is  subject  to  the  quali- 
fication pointed  out  by  my  brother  Blackburn  during 
the  argument.  Here  the  general  jurisdiction  of  the 
gniiid  jury  to  find  a  bill  for  the  specified  offences  re- 
maining as  at  common  law,  the  statute  only  says,  that 
before  that  jurisdiction  is  exercised  certain  conditions 
must  be  complied  with :  as  soon  as  that  is  done  the  grand 
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jary    sure  seised  of  the  subject-matter^  and  an  indictment        1304. 

w  luc^l  sets  forth  the  offence  as  at  common  law  is  suffi-     knowldkn 

cieufc-t.    It  would  be  very  inconvenient  that  proof  of  the    j^^^  qukkn 

P'^>  j>«r  recognizances  having  been  entered  into,  and  of 

the   consent  of  a  Judge  or  of  the  Attorney  or  Solicitor 

Gren^eral  having  been  obtained^  should  be  given  before 

tlie    petty  jury;  and  if  they  were  stated  on  the  record 

they   might  be  traversed  and  must  be  proved.     That 

^^^■^Xiot  have  been  the  intention   of  the    Legislature; 

tlio%agh,  before  the  grand  jury  find  a  true  bill,  there 

^'^^Sht  to  be  enough  to  satisfy  them  that  the  conditions 

'^q.'ciired  by  the  statute  have  been  complied  with,  and 

Pifsijctically  this  will  be  done  by  the  clerk  of  indict- 

'"^en.ts,  who,  before  he  lays  the  indictment  before  them, 

^onld  require  the  direction  of  the  Judge  or  the  Attorney 

^^J^       Solicitor  General  to   be    produced.     It    does  not 

*Pl>«ur  to  me  that  any  practical  inconvenience  will  result 

™^xiQ  holding  this  to  be  so ;  for  the  accused   must  know 

'^O'^r  the  fact  stands  with  regard  to  himself,  whether  he 

^^^  been  bound  over  to  appear  or  not;  and  he  must 

**^o  be  aware  whether  the  prosecutor  has  been  bound 

^▼er  to    prosecute,  for   the  binding  over   must  have 

^*^*iirred  in  his  presence.     And  if  there  is  any  doubt 

whether  a  direction  has  been  obtained  from  a  Judge,  or 

^om  the  Attorney  or  Solicitor  General,  the  fact  may  be 

^•^sertained  firom  the  clerk  of  indictments.    There  can 

"^  no  doubt  that  if  a  prosecution  has  been  improperly 

^'^^titated,  and  a  deception  has  been  practised  on  the 

^^cer  of  the  Court  or  on  the  grand  jury,  redress  could  be 

^htained  in  seme  shape  by  the  party  improperly  sub- 

J^cted  to  prosecution ;  whether  it  would  be  by  appeal  to 

*^^  discretion  of  the  Court,  or  by  application  to  the 

Udge  to  quash  the  indictment,  or,  where  knowledge  of 
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Aj  ^:.  lafs,  irsc  n  is  iijgccrartV  vsedier  the  : 
nrrr^  t^t?  mic  fcfZ  iz.  g^T-ffgm*,  alihcc^  the  ] 
£d  zee  &c^<ar  izd  znaecntz  zcr  ^je  ddSmdaiits  ifipar 
azui  uiuc  ir.gfr  Trial  a<cc:r~-r  to  dbe  esigencr  of  the 
condltzcQ,  for  h  vu  reaacoa^e  ai;d  for  the  benefit  of  aU 
parties,  the  defrn^ana  coc  leas  than  the  prosecutcxa^  that 
the  recognizances  shoold  be  respited  until  the  not 
Seasion  of  the  Central  Crimiiial  Coort  when  the  defiend- 
anta  did  appear  and  take  their  trial;  and  Idoubt  whether 
this  did  not  keep  alire  the  recognixancea  so  as  to  satisfy 
the  requirements  of  the  statute  with  reference  to  the 
indictment  at  that  Session.  But,  secondly,  whether 
that  be  io  or  not,  inasmuch  as  the  prosecutors  weie 
bound  over  to  prosecute  and  the  defendants  to  appear. 


The  QuBBii. 
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the  condition  of  the  statute  is  satisfied  so  long  as  the  1864. 
ofience  to  which  the  recognizances  refer  is  the  same  as  knowldem 
that  on  which  the  defendants  are  tried.  The  words  of 
sect  1  are  large  enough  to  receive  this  construction ; 
and  the  object  of  protecting  persons  against  yexatious 
indictments  for  the  offences  specified  in  it  is  attained  as 
soon  as  a  magistrate  has  bound  over  the  prosecutor 
to  appear  and  prosecute,  or  an  order  of  a  Judge  or 
of  the  Attorney  or  Solicitor  General  to  prefer  an  indict- 
ment has  been  given.  The  other  construction  would 
afford  a  chance  of  escape  to  persons  who  ought  to  be 
put  on  their  triaL 

Crompton  J.  I  am  also  of  opinion  that^  according  to 
the  right  construction  of  stat.  22  &  23  Vict.  c.  17.  s.  1., 
it  is  not  necessary  that  it  should  be  averred  in  the 
indictment  that  the  preliminaries  required  by  the  statute 
have  been  complied  with^  nor  ought  such  an  averment  to 
be  placed  on  the  record.  In  the  cases  within  the  statute 
the  grand  jury  have  a  general  jurisdiction  to  find  a  true 
billy  and  the  provision  in  sect.  1  is  a  restraint  on  that 
jurisdiction^  as  it  amounts  to  a  direction  to  the  ofBcer 
that  he  is  not  to  lay  before  them  a  bill  of  indictment^ 
and  that  they  are  not  to  find  it  unless  certain  preli- 
minaries have  taken  place.  It  is  not  like  an  Act  of  Par- 
liament which  imposes  a  penalty^  and  at  the  same  time  re- 
strains proceedings  for  it ;  there  the  penalty  does  not  be- 
long to  the  plaintiff  unless  the  conditions  annexed  by  the 
statute  have  been  fulfilled.  The  practice  under  stat.  4  &  5 
fV.^Sf.c.lS.  s.  2.,  referred  to  by  my  brother  BlaMum, 
is  in  point.  Soon  after  the  Revolution  the  power  of 
filing  criminal  informations  was  much  abused ;  and  that 
statute^  passed  to  check  those  abuses^  enacted  in  positive 
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1864.       tenns  that  the  Clerk  of  the  Crown  OSoe  should  not 
KirowLDKM    receive  or  file  an  information  at  the  instance  of  a  priTite 
The  QuKsv.   P^non  without  express  order  given  by  the  Comt  in  open 
Court     The  Clerk  of  the  Crown  was  thus  placed  much 
in  the  same  position  as  the  grand  jury  under  stat.  22  & 
23  Vict  c  17.     Since  stat.  4  &  5  ^.  $•  3f.  e.  1&  it  has 
never  been  stated  in  a  criminal  information  that  it  was 
filed  by  the  order  of  the  Court ;  that  order  would  indeed 
be  more  notorious  than  the  direction  of  a  Judge  or  of 
the  Attorney  or  Solicitor  G^end;  but,  as  the  Lord 
Chief  Justice  said^  a  defendant  would  know  wheUier 
either  of  those  conditions  had  been  performed.     Practi- 
cally there  will  be  no  difficulty  in   carrying  out  the 
provisions  of  this  statute.     The    clerk  of  indictments 
receives  every  committal  by  the  justices,  and  where 
there  has  been  no  committal  he  would  have  the  direc- 
tion of  a  Judge  or  of  the  Attorney  or  Solicitor  Gteneral 
for  the  indictment    And  the  statute  is  no  more  than 
a  direction  to  him  not  to  allow  a  bill  to  be  laid  before 
the  grand  jury  unless  the  conditions  have  been  fulfilled. 
It  would  be  very  inconvenient  if,  in  the  case  of  every 
indictment  for  obtaining  money  by  false    pretences, 
which  is  a  most  common  case,  and  very  near  a  felony,  it 
was  necessary  that  the  performance  of  the  conditions 
should  be  averred  on  the  face  of  the  record  and  proved 
at  the  trial.  It  would  be  almost  ridiculous  to  bring  down 
a  witness  from  London  in  every  case  within  the  statute 
to  prove  the  signature  of  the  Judge  or  of  the  Attomq^ 
or  Solicitor  General  to  the  direction  for  preferring  the 
indictment.     The  effect  of  an  omission  to  comply  with 
the  statute  may  be  doubtful.     The  question  arose  in  the 
case  of  an  indictment  tried  before  me  at  JMonmouihf 
containing  one  coxmt  with  regard  to  which  the  present 
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o1>j<sc3tion  was  taken ;  L  thought  that  the  Judge  might         1864, 
qt&sa^Ii  an  indictment  open  to  such  an  objection^  and  I     Kmowlobv 
q.t&8a^]ied  that  count;  and  though  a  writ  of  error   was    TheQusu. 
than^sstened  it  was  not  brought.      It  is  not  necessary 
to     determine  what  the  exact  remedy  is  if  the  conditions 
l^^fc.'V'^  not  been  performed — whether  by  plea  to  the  juris- 
iio*ion,  or  writ  of  error^  or  by  way  of  defence  to  the 
ii3dS<;tment,  so  that  the  jury  ought  to  acquit.     But  I 
fc^iwuTr  that  the  Judge  ought  to  quash  th^  indictment 
^    "ftlie  &ct  of  omission  to  comply  with  the  conditions 
^^^  'tihe  statute  is  brought  to  his  knowledge ;  but  if  the 
defendant  is  found  guilty  no  great  harm  is  done. 

IThen  it  is  said  that  a  writ  of  error  in  fact  lies^  on  the 
iSrouods  that  no  direction  of  a  Judge  or  of  the  Attorney 
<nr  SSolicitor  Gteneral  for  preferring  this  indictment  was 
gi^T^en,  and  that  recognizances  were  not  entered  into 
'^'fcli  refierence  to  it.  But  I  am  of  opinion  that  the 
*^>^'fciite  has  been  sufficiently  complied  with  in  both 
^^^^lUiches.  I  cannot  think  the  statute  intends  that  the 
offence  should  be  specifically  set  out  in  the  recognizances. 
^^>  inconvenience  will  ensue  here,  for  when  a  person 
^  brought  before  a  magistrate  he  knows  whether  the 
^^^er  party  has  been  bound  over  to  prosecute,  and  if 
'^^^'t  there  must  be  the  direction  of  a  Judge  or  of 
^^^  Attorney  or  Solicitor  General  for  preferring  an  in- 
^^^tment 

^exty  it  is  dear  that  in  the  present  case  the  prosecu- 
^^^  have  been  bound  over  to  give  evidence  of  an  offence 
tiich  is  conspiracy  to  cheat  and  defraud,  and  the 
^^ainti£b  in  error  have  been  bound  over  to  meet  that 
^Vai^ge,  and  the  offence  charged  in  this  indictment  is  the 
^^me,  and  the  prosecution  in  effect  the  same,  though 
^^  trial  went  over  to  the  next  Session.    If  the  prose- 
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'.  ^4k        7IZZ1R  m  iiir  innisir  mil  -^  J-iaes  i  iiriii"!  ■  dhe  reecf - 

r»  t'  xaL     "^-^  -*  ^  "^  **2ne  ^iisiii:!!  ic  zac  hckt  Sis 

"iic  in-efnrjuiL  ttfi-ii  3i:c  ':c  "ie  aziie  if  die  i 
Tnnrz^i  ^ns  'n.-nrreL  JLsc  r  ^3if  reoQesEOBeei  ae 
•rsfharrsi  "iie  tt^kstixiuil  ▼^ulii  see  be  ?!ke  sme;  bnfc 
if  tie  "T'.'*^  a  ;il1~  inr  :if  i^*^  "ae  re 
n  a  -fie  sou*.  If  -zii*  jccoae-i  fo  net  sspeir.  a 
▼^hji  r:  "s:  ""T^iy  \Tvn  -^^  inif  tie  "^^^^^  vould  be  on  Ae 
rBergTTaaoB  iir  rie  sae  TjEffnise.  T&e  obIt  diflicBl^ 

azcrhiT  ':«s:r»  iij*  sl3L£  Carrt.  bos  tiie  Court 
£»ct3K  a:  ^3ar  17  rrocsn^  si  iii^ulsr.al  iqnci  ooe.    In 
HZ,  ^.irti^inpr.T  5:r  ^hs^ttvst  ir  is  cocciikQa  to  k 

^3  5v  liie  ACS :  bit  ine  profiecxncr  is  not  tied  down  to 
proTe  iLitiH  tlieiencD^zAZcdvaeco-eonsiRraton,  If 
fa  ftUT  ccr.fr  «ceci£<ec  persoa  mij  be  pot  in  the  indiet^ 

ment :  az^d  cocjecTffi^j  die  putting  in  a  fiourth  deficnd- 
ant  dees  noc  ^rLrr  or  discLarze  the  iccognizanoes. 

I  asi  g:  cpinioiL  tLar  cLe  recogniniTicpa,  either  one  or 
both,  were  rizhrlj  ccndnued  and  ue  now  in  existence^ 
and  that  the  conditions  required  bj  the  statute  have 
been  foMIIed. 

Blackbubn  J.  Stat  22  &  23  Met.  c  17.  s.  1.  has 
not  changed  the  essentiab  in  the  offence  charged  or  the 
tribanal  which  is  to  try  it^  but  has  introdnoed  by  proTiso 
a  limitation  on  the  general  authority  of  the  grand  jnij, 
\iz.,  that  before  a  bill  is  presented  to  or  found  by  them 
certain  preliminaries  ehall  be  complied  with.  And  the 
question  is  whether  it  should  be  STerred  in  the  indict- 
ment that  these  preliminaries  have  been  complied  with. 
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and  should  be  left  to  the  petty  jury  as  a  question  of  fact.  1864. 
Whatever  is  part  of  the  offence  must  be  found  by  the  Knowldbh 
petty  jury,  and  what  is  matter  of  title  is  to  be  found  by  r^^^  quimt. 
the  grand  jury.  But  this  is  only  a  restriction  put  on 
the  general  jurisdiction  of  the  grand  jury  to  find  the 
bill,  and  is  precisely  the  same  as  the  restriction  put  on 
the  filing  of  informations  by  stat.  4  &  5  fF.Sf  M.  c.  18. 
#•  2.,  that  the  prosecutor  must  obtain  the  leave  of 
the  Court  in  open  Court  to  file  it.  The  pleading 
in  a  criminal  information  since  that  statute  has 
always  been  as  it  was  before  it,  and  the  practice  also 
has  been  to  try  the  information  as  at  common  law.  It 
is  the  same  under  stat.  22  &  23  Vict  c.  18.;  therefore 
the  first  ground  of  error  fails.  It  may  happen  that  in 
some  cases  the  preliminaries  have  not  been  complied 
with,  although  the  bill  has  been  presented  and  found, 
or  some  counts  may  have  been  inadvertently  inserted 
in  the  indictment,  and  then  the  far  more  convenient 
course  would  be  that  the  defendant,  on  discovering  that 
the  statute  has  not  been  complied  with,  and,  as  has  been 
pointed  out,  he  cannot  be  in  ignorance  of  the  omission, 
should  apply  to  the  Court,  and  the  Court  will  quash 
the  whole  of  the  indictment,  or  those  counts  with 
respect  to  which  the  preliminaries  have  not  been  com- 
plied with,  which  was  the  course  adopted  by  my  brother 
Crompton  at  Monmouth.  It  is  possible  that  some  doubt 
might  arise  whether  the  offence  charged  was  within  the 
statute,  as  in  Reff.  v.  Heane  (a),  and  one  Court,  holding 
that  it  was  not,  might  refuse  to  quash  the  indictment 
or  strike  out  the  counts,  and  the  prisoner  might  wish  to 
question  that  decision  in  another  Court.  Perhaps  he 
might  plead  to  the  jurisdiction,  or,  if  he  did  not  know 
(a)  4A#AM7. 
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of  the  amiflBioa  to  comply  widi  Ae  statute  in  tnne  to 
plead,  he  migfat  periiaps  brin^  error  in  £ict.  But  it  is 
not  necenurj  to  decide  that  pomt  in  the  pveKUt  cm^ 
Sot  I  agree  wtcIl  the  Lord  Chief  Justice  and  wj  bfothcr 
Cramptom  that  the  conditions  imposed  bj  the  statute 
hjiTe  been  foLdlled. 

The  other  condition  is,  that  the  person  aocnsed  should 
be  boond  by  recognixance  to  appear  to  answer  to  an 
indictment  to  be  preferred  against  him  for  sodi  offence: 
the  £icts  being  that  the  prisoners  were  iMrooght  befbie 
the  magistrate  and  bonnd  over  to  answer  a  charge  of 
conspiracT  to  defirand.  This  condition  has  been  literaDj 
fnlfilled,  and  the  spirit  of  the  Act  has  been  oom^ied 
with ;  for  its  object,  as  stated  bj  the  Lord  Chief  Justice^ 
has  been  attained.  The  second  bill  of  indictment^ 
if  propeiiT  preferred,  wonld  not  pnt  an  end  to  the 
recognizances ;  as  they  were  snhstantiallT  for  the  same 
offence  as  that  for  whidi  the  defendants  were  tried.  The 
adding  a  fourth  defendant  in  the  indictment  does  not 
▼arj  the  substantiality  of  the  charge. 

Shee  J.  The  Legislature,  in  passing  stat  22  fc  23 
Vici.  c.  18.,  must  be  taken  to  hare  had  notice  of  the  mode 
of  preferring  indictments,  and  that  they  pass  through 
the  hands  of  the  oflBcer  of  the  Court ;  therefore  when 
they  use  the  words  "no  biU  of  indictment  diall  be 
presented  to  or  found  by  the  grand  jnry''  &c,  they 
intended  nothing  more  than  a  direction  to  that  oflBcer 
to  take  care  that  no  indictment  containing  the  specified 
charges  shall  come  before  the  grand  jury  unless  the 
conditions  have  been  complied  with.  They  had  in  view 
the  provisions  in  stat.  4  &,  o  JV,  Sf  M.  c.  18.,  which 
recites,  in  sect.  1,  that  "  divers  malicious  and  contentious 
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persons  haye  more  of  late  than  in  times  past  procured  1864. 
to  be  exhibited  and  prosecuted^  informations  in  their  KnowLDmr 
Majesties'  Court  of  King's  Bench  at  fFe8tminiter,agaxnBt  xbe  Quskf. 
persons  in  all  the  counties  of  England^  for  trespasses^ 
batteries^  and  other  misdemeanors^  and  after  the  parties 
so  informed  against  have  appeared  to  such  informa- 
tions^ and  pleaded  to  issue»  the  informers  do  very  seldom 
proceed  any  further,  whereby  the  persons  so  informed 
against  are  put  to  great  charges  in  their  defence :''  and 
enacts,  in  sect.  2,  that  for  the  future  "  the  clerk  of  the 
Crown  in  the  Court  of  King's  Bench  shall  not,  without 
express  order  to  be  given  by  the  said  Court  in  open 
Court,  exhibit,  receive,  or  file  any  information  for  any 
of  the  causes  aforesaid."  That  statute  was  passed  for 
the  prevention  of  certain  evils  which  then  existed  in 
this  Court.  The  question  then  arises,  what  is  to  be  done 
if  by  inadvertence  a  bill  is  presented  to  and  found  by  the 
grand  jury  without  the  conditions  having  been  complied 
with?  The  result  would  be  that,  when  the  fact  came 
to  the  knowledge  of  the  Court,  such  an  indictment 
would  be  treated  as  a  nullity,  which  would  be  the  same 
as  quashing  it.  So  an  information  which  the  Master  of 
the  Crown  Office  had  filed  without  the  order  of  the  Court 
was  treated  as  void. 

As  to  the  errors  in  fact.  The  first  objection  is,  that 
the  plaintife  in  error  have  been  indicted  and  convicted 
for  an  offence  in  respect  of  which  they  had  not  entered 
into  recognizances.  But  the  question  is,  not  whether  . 
the  indictment  is  the  same,  but  whether  the  offence  with 
which  they  are  charged  is  the  same  as  that  which  they 
entered  into  recognizances  to  appear  and  plead  to,— the 
condition  of  the  recognizances  being  to  appear  and  plead 
to  such  indictment  as  might  be  found  against  them 
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1864.       "  for  or  in  respect  of  the  duurge  aforeBaid/'  wliich  vbs 
KsowiDEs"  ^  conspiracy  to  defrand.  The  indictment  prefeired  againit 
Tlw  qVu.  ^6™»  instead  of  charging  them  alone,  added  a  finuih 
defendant ;  bnt  the  onlv  difference  is,  that  the  eridenoe 
offered  shewed  that  a  fourth  joined  in  the  oonspincf. 
Mr.  Giffard  contended,  and  for  some  time  made  an  im- 
pression on  me  that  he  might  be  right,  that  the  statute 
was  not  complied  with  unless  the  prosecutor  was  under 
recognizances  to  prosecute,  and  the  person  accused  wsi 
under  recognizances  to  answer  to  that  specific  indict- 
ment at  the  time  it  was  preferred  and   found:  but 
that  is  not  the  meaning  of  the  Act.     The  object  of 
it  was  to  take  care  that  for  the  offences  mentioned  in 
it  no  person  shall  be  indicted  unless  a  magistrate  hai 
thought  it  right  that  the  prosecutor  shall  be  bound  OTer 
to  prosecute,  which  implies  that  the  prosecutor  is  wilUng 
to  enter  into  recognizances,  or  unless  the  person  accused 
has  been  committed  to  or  detained  in  custody,  or  hss 
been  bound  by  recognizance  to  appear  to  answer  the 
charge.    These  provisions  effect  the  object  of  prerenting 
the  mischief  and  scandal  which  had  been  caused  faj 
persons  going  before  the  grand  jury  behind  the  backs 
of  others  and   preferring   bills  against  them,   whid, 
though  entirely  groundless,  put  them  to  great  ezpenae 
and  caused  unhappiness  to  themselves  and  damage  to 
their  character.     It  is  enough  that  these  requisites  have 
at  some  time  been  complied  with. 

Judgment  for  the  Crown. 
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The   London   and   North   Western    Railway  Saturday, 

•^   June  nth. 

Company,  appellants,  The    Surveyor  for  the 


Township  of  Skerton,  respondent.  cSaw^Con- 

iolidation  Act, 
1845  8  <f  9 
Under  sect  46  of  The  RaUways  Clauses  Consolidation  Act,  1846,   p-j^.c.  20. 
8  &  9  VicL  c.  20.,  a  railway  Company  who,  in  carrying  a  railway  over  ,^  4^*^ 
a  highway  by  a  bridge,  lowered  the  level  of  the^highway,  is  not  bound  j^aihoav  ovtr 
to  keep  the  slope  of  the  road  in  repair  as  being  part  of  the  approaches  ^^^    ^ 
on  each  side  of  the  bridge.  Approaches. 

Repair. 
/^ASE  Stated  by  justices  under  stat.  20  &  21  Vict 

c.  43. 

The  appellants  are  the  lessees  of  the  Lancaster  and 
Carlisle  Railway^  and  for  the  purposes  of  this  case  may 
be  considered  as  The  Lancaster  and  Carlisle  Railway 
Company. 

On  the  12th  December,  1863,  the  appellants  were  sum- 
moned under  sects.  65  and  142  of  The  Railways  Clauses 
Consolidation  Act,  1845, 8  &  9  Vict,  c,  20.,  before  the  jus- 
tices acting  for  the  Petty  Sessional  Division  of  Lonsdale 
South  of  the  Sands,  in  the  county  of  Lancaster,  for  the 
non-repair  of  the  immediate  approaches  on  each  side  of 
a  bridge  constructed  by  the  appellants  for  the  purpose  of 
carrying  their  railway  over  a  public  highway  in  the 
township  of  Skerton  leading  from  Lancaster  to  More^ 
cambe,  the  approaches  being  a  work  executed  in  the  con- 
struction of  the  railway.  Prior  to  the  construction  of 
the  railway  the  highway  was  repairable  and  repaired  by 
the  respondents.  A  plan  which  accompanied  the  case 
delineated  the  railway  and  the  approaches,  and  shewed 
how  the  bed  of  the  original  highway  was  altered  and 
lowered  by  excavation,  9  feet  deep  in  some  parts,  by  the 
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appellants^  at  the  time  of  the  oonstniction  of  the  raflwiy 
bridge^  for  the  purpose  of  enabling  the  pablic  to  put 
under  it.  It  was  not  shewn  in  evidence  that  the  ^^et- 
lants  had  made  good  the  damage  done  by  them  to  the 
surface  of  the  road^  or  to  the  road^  at  the  time  of  toeir 
interference  with  it,  or  that  they  had  not  done  aa  The 
respondents  have  never  since  repaired  the  locus  in  quo^ 
neither  have  the  appellants.  The  railway  was  formed 
about  the  year  1850.  The  appellants  admitted  the  mm- 
repair  of  the  highway  under,  and  of  the  approaches  to^ 
the  bridge,  but  contested  their  liability  to  keep  them  in 
repair  after  their  works  had  been  finished.  The  justioei 
made  an  order  for  the  Company  to  repair  the 
approaches. 

The  original  Lancaster  and  Carlisle  Railway  was 
authorized  by  an  Act  of  Parliament,  7  &  8  Vid.  e.  xzxviL, 
intituled  '^  An  Act  for  making  a  railway  from  the  Zos- 
caster  and  Preston  Junction  Railway  at  Lancaster  to  or 
near  to  the  city  of  Carlisle.^  This  Act  received  the 
Royal  assent  on  the  6th  June,  1844,  and  by  sect  271 
it  is  enacted,  ^^with  respect  to  the  crossing  of  roads,"* 
^*  That  (except  as  herein  provided)  if  the  line  of  die 
railway  cross  any  turnpike  road  or  public  carriage  way 
then  either  such  turnpike  road  or  public  carriage  way 
shall  be  carried  over  the  railway,  or  the  railway  shall  be 
carried  over  such  road,  by  means  of  a  bridge  of  the 
height  and  width  and  with  the  ascent  or  descent  by  this 
Act  in  that  behalf  provided ;  and  such  bridge  and  other 
necessary  work  connected  therewith  shall  be  executed  at 
the  expense  of  the  Company.'' 

The  Railways  Clauses  Consolidation  Act,  8  &  9  Vici. 
c.  20.,  received  the  Royal  assent  on  the  8th  May,  1845.' 
By  sect.  1  it  is  enacted  "  That  this  Act  shall  apply  to 
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every  railway  which  shall  by  any  Act  which  shall 
hereafter  be  passed  be  authorized  to  be  constructed^ 
and  this  Act  shall  be  incorporated  with  such  Act ; 
and  all  the  clauses  and  provisions  of  this  Act»  save 
so  far  as  they  shall  be  expressly  varied  or  excepted 
by  any  sucli  Act,  shall  apply  to  the  undertaking  autho- 
rized thereby,  so  far  as  the  same  shall  be  applicable 
to  such  undertaking,  and  shall,  as  well  as  the  clauses 
and  provisions  of  every  other  Act  which  shall  be  incor- 
porated with  such  Act,  form  part  of  such  Act,  and  be 
construed  together  therewith  as  forming  one  Act/'  By 
sect.  46,  "  With  respect  to  the  crossing  of  roads,  or  other 
interference  therewith,''  it  is  enacted  "  If  the  line  of 
railway  cross  any  tiu*npike  road  or  public  highway,  then 
(except  where  otherwise  provided  by  the  special  Act) 
either  such  road  shall  be  carried  over  the  railway,  or  the 
railway  shall  be  carried  over  such  road,  by  means  of  a 
bridge,  of  the  height  and  width  and  with  the  ascent  or 
descent  by  this  or  the  special  Act  in  that  behalf  provided ; 
and  such  bridge,  with  the  immediate  approaches,  and  all 
other  necessary  works  connected  therewith,  shall  be 
executed  and  at  all  times  thereafter  maintained  at  the 
expense  of  the  Company.''  By  sect.  58,  "If  in  the 
course  of  making  the  railway  the  Company  shall  use  or 
interfere  with  any  road  they  shall  from  time  to  time  make 
good  all  damage  done  by  them  to  such  road." 

In  the  same  session  of  Parliament  The  Lancaster 
and  Carlisle  Company  obtained  an  Act,  8  &  9  Vict 
c.  Ixxxiii.,  intituled,  "  An  Act  to  enable  The  Lancaster 
and  Carlisle  Railway  Company  to  alter  the  line  of  such 
railway,  and  to  make  a  branch  therefrom  ]  and  for  other 
purposes  relating  thereto  /'  and  to  this  Act  the  Royal 
assent  was  given  on  the  21st  July^  1845.    The  bridge  in 
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question,  and  a  considerable  length  of  railway  on  each  ride 
of  it,  were  constrncted  and  the  highway  in  question  was 
lowered  and  interfered  with  under  the  proyiaions  of  the 
last  mentioned  Act;  and  by  sect.  1  it  is  enacted  *'that 
all  the  powers  to  take  lands,  and  all  other  the  powers, 
authorities,  provisions,  directions,  penalties,  forfeitures, 
payments,  exemptions,   remedies,  regulations,   dause^ 
matters,  and  things  contained  in  the  said  recited  Act 
(except  such  of  them  or  such  parts  thereof  respectiTely 
as  are  repugnant  to  this  Act,  or  as  are  by  this  Act  ex- 
pressly repealed,  altered,  or  otherwise  provided  for)  shaD 
extend  and  be  construed  to  extend  to  this  Act,  and  shaB 
operate  and  be  in  force  in  respect  to  the  objects  and 
purposes  hereof,  as  fully  and  effectually,  to  all  intents 
and  purposes  whatsoever,  as  if  the  same  powers,  autho- 
rities, provisions,  directions,  penalties,  forfeitures,  pay- 
ments, exemptions,  remedies,  regulations,  clauses,  matters^ 
and  things  were  repeated  and  re-enacted  in  this  Act*' 
There  is  no  express  provision  in  this  Act  for  inccnrpora- 
ting  The  Railways  Clauses  Consolidation  Act,  1845 :  and 
there  is  no  further  provision  in  this  Act  as  to  making  or 
maintaining  roads  or  other  works. 

In  1859,  The  Lancaster  and  Carlisle  Raihoay  Owi- 
pajty  obtained  another  Act,  22  &  23  Vict.  c.  cxxiv., 
intituled  '^  An  Act  for  authorizing  The  Lancaster  and 
Carlisle  Railway  Company  to  make  new  works,  and  to 
make  arrangements  with  other  Companies,  and  to  raise 
further  funds ;  and  for  other  purposes.**  By  sect.  2, 
"  The  Lands  Clauses  Consolidation  Act,  1845,  and  The 
Railways  Clauses  Consolidation  Act,  1845,  save  so  fur  as 
any  of  the  clauses  and  provisions  thereof  respectively 
are  expressly  excepted  or  varied  by  this  Act,  are  incoi^ 
porated  with  this  Act,'* 

The  question  for  the  opinion  of   the    Court  was, 
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Whether  the  appellants  are  bound  to  keep  in  repair  the 
public  highway  in  question  under  their  line  and  the 
immediate  approaches  thereto. 

The  case  was  argued,  June  8th,  before  Blackburn, 
Mkllob  and  Shee  J  J. 

Bomll,  for  the  respondents. — By  stat.  8  &  9  Vict  c.  20. 

*.  46.,  "  Such  bridge,  with  the  immediate  approaches, 

and  all  other  necessary  works  connected  therewith,  shall 

be  executed  and  at  all  times  thereafter  maintained  at 

^lie  expense  of  the  Company."    The  part  of  the  highway 

Sn  question  is  an  immediate  approach  to  the  bridge,  or 

WkX  any  rate  it  is  one  of  the  necessary  works  connected 

^lierewith.     The  Company  have  power  to  alter,  raise 

WksiA  lower  public  roads;  here,  in  order  to  carry  the  road 

^^:a.nder  the  railway  bridge,  the  lowering  of  the  road  was  a 

JK^ecessary  work.    A  retaining  wall  to  preserve  the  road 

'^vould  be  a  necessary  work  connected  with  the  railway 

l^ridge.     The  maintaining  of  this  part  of  the  road  is 

Xiiaore  expensive  and  requires  greater  attention  than  an 

cudinary  part  of  the  road,  and  having  been  made  by 

"kiie  appellants  for  their  own  benefit,  they  are  bound  to 

iQiaintain  it. 

In  The  North  Staffordshire  Railway  Company^  appts., 
JDale  and  others^  respts.  (a),  it  was  held,  that  under  this 
aection  a  railway  Company  having  carried  a  road  over 
fhe  railway  by  a  bridge  was  bound  to  keep  both  bridge 
and  road,  and  all  the  approaches  thereto,  in  repair;  and 
that  such  repair  includes  not  only  the  structure  of  the 
bridge  and  the  approaches,  but  the  metalling  of  the  road 
•  cm  both :  and  the  same  construction  was  adopted  in 
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The  Trustees  of  the  Newcastle  under  Lyne  §•<?.  TVm- 
jnke  Roadsy  appts.,  The  North  Staffordshire  Railway 
Company,  respts.  {a). 

Staveley  Hill,  for  the  appellants.— Under  the  spedal 
Act,  7  &  8  Vict.  c.  xxxvii.  s.  27.,  the  railway  Com- 
pany were  required  to  erect  the  bridge  with  a  specifier 
descent,  and  to  execute  all  necessary  works  connect^ 
therewith,  but  were  not  bound  to  keep  them  in  repaS 
This  latter  obligation  is  laid  upon  them  by  the  gene« 
Act,  8  &  9  Vict.  c.  20.  s.  61.  There  is  a  distincift 
between  the  cases  where  the  road  goes  under  £^ 
where  it  goes  over  the  railway.  Sect.  49  regul&t 
the  construction  of  bridges  in  the  former  case,  wtc 
sect.  50  in  the  latter,  and  they  specify  the  gradients  ^a 
which  such  roads  shall  be  constructed.  By  sect.  6Zj 
"  if  the  railway  shall  cross  any  highway  other  than 
public  carriageway  on  the  level,  the  Company  shall  a 
their  own  expense  make  and  at  all  times  maintahc 
convenient  ascents  and  descents  and  other  convenieni 
approaches.''  [Blackburn  J.  That  section  applies  ta 
bridleways  and  footpaths  crossing  the  railway  on  a 
level,  and  throws  no  light  on  the  construction  of  sect.  46. 
Mellor  J.  The  words  ''  ascents  and  descents  and  other 
convenient  approaches''  shew  that  the  Legislature  used 
the  terms  "ascent  and  descent"  and  "approaches" 
as  equivalent,  or  ejusdem  generis.]  By  sect.  65,  "  wheie, 
under  the  provisions  of  this  or  the  special  Act,  or  anji 
Act  incorporated  therewith,  the  Company  are  required  U 
maintain  or  keep  in  repair  any  bridge,  fence,  approacb 
gate,  or  other  work  executed  by  them,"  two  justices  ar* 
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emf>o^ered  to  order  the  Company  to  put  such  work  into 
coincfc  plete  repair.     [Mellor  J.     That  section  also  does  not  ' 
thK-o^-w  any  Kght  on  the  construction  of  sect.  46.     Black- 
huw^.9^  J.  Sect.  46  is  very  obscurely  worded  in  saying  "such 
bri  d  ge  with^  instead  of  "  and  the  immediate  approaches."] 
If     it    had  been  intended  that  the  surface  of  the  road 
sh<:>^ji.ld  be  repaired,  the  section  would  have  said  "  and  the 
8"-*^^ax5e  of  the  road  underneath  the  bridge/^     There 
ca*^"^^   be  no  reason  why,  when  the  length  of  road  and  the 
e^  pense  of  repairing  it  remain  the  same^  the  onus  of 
"^  ^iixtainingit  should  be  thrown  on  the  Company.  There- 
fox*^  even  if  the  Company  are  bound  to  maintain  a  road 
o v^r  the  railway  which,  but  for  the  cases  referred  to,  might 
^^U   be  argued,  there  can  be  no  obligation  to  maintain  a 
'*c>^.cl  over  which  the  railway  passes,  but  which  in  other 
n^^terial  respects  remains  unchanged. 

By  Stat.  8  &  9  Vict.  c.  20.  $.  1.,  "  this  Act  shall  apply 

*^^     every  railway  which  shall  by  any  Act  which  shall 

'^^JTeafter  be  passed  be  authorized  to  be  constructed,  and 

^■^ia   Act  shall  be  incorporated  with  such  Act  /'  &c.  But 

•^^^s-fc^  5^  reciting  that  "it  maybe  convenient,   in  some 

^^^^^s,  to  incorporate  with  Acts  hereafter  to  be  passed 

®^^**x^  portion  only  of  the  provisions  of  this  Act,''  enacts, 

'^Ix^t,  for  the  purpose  of  making  any  such  incorporation, 

^liall  be  sufficient  in  any  such  Act  to  enact  that  the 

^*^Vm.ses  of  this  Act  with  respect  to  the  matter  so  pro- 

^^^^sd  to  be  incorporated  (describing  such  matter  &c.) 

^*^^il  be  incorporated  with  such  Act."    The  two  portions 

^^^    contradictory.     Where  by  sect.  1  the  whole  Act  is 

^^^orporated  sect.  5  should  have  given  power  to  exclude 

^^^Vises.     In  the  special  Acts  relating  to  railways  it  is 

^^  practice    to    mention  to  what   extent  the   general 

^ct    is    incorporated;    and  there    is    no  such  incor- 
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the  bridge  and  highway  in  question  were  consti 
and  interfered  with  under  the  provisions  of  stat.  i 
Vici.  e.  Ixxxiii.^  that  Act  received  the  Boyal  assent 
8tat.8&9  Vict  c.  20.,  and  authorized  an  alteration* 
line :  the  railway  itself  was  authorized  by  stat. 
Vict.  c.  xxxvii.  [Blackburn  J.  This  portion  o 
railway  was  authorized  by  the  later  Act.]  The  appe 
have  not  made  a  new  road :  the  duty  of  repairi 
remains  on  the  parish.  [Blackburn  J,  The  qa< 
has  been  decided  in  Ireland.'] 

Bavillj  in  reply. 

C  Manley  Smith,  amicus  curies,  referred  to  The  f 
ford  and  Limerick  Railway  Company^  appts.^  Km 
respt. ;  The  Limerick  and  Ennis  Railway  Company,  a 
Kearney,  respt.  (a),  and  Fosberry  v.  The  Waterfon 
Limerick  Railway  Company  (i). 

Cur.  adv 

Blackburn  J.  now  delivered  the  judgment  o 
Court.  This  case  was  argued  before  my  brothers  J 
and  Shee  and  myself.  The  railway  Company,  in  cai 
their  railway  over  a  highway  by  a  bridge,  had  lo 
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tbcy  were  bounds  under  sect.  46  of  The  Railways  Clauses 

Coi:ssolidation  Act,  1845,  to  keep  the  slope  of  the  road 

in   x-epair  as  being  part  of  the  approaches  on  each  side 

of    ±lie  bridge.     On  the  argument  of  the  case  by  Mr. 

B€r9^zll  and  Mr.  HUl  we  were  inclined  to  think  that  the 

8cct;ion  casts  on  the  railway  Company  the  burden  of 

maintaining  those  approaches.     But  Mr.  Manley  Smith, 

as     amicus  curiae,  said  that  two  cases  had  been  decided 

itt  JEsrgsland  upon  that  section,  and  we  find  that  they  are 

preoiaely  in   point.     In   The   Waterfard  and  Limerick 

R^iil^iHiy  Company,  appts.,  JST^arnfy,  respt.  (a),  two  of  the 

leanxed  Judges, /lYr^^ra/ff  and  O'^rtenwereofopinion  that 

the  effect  of  the  section  was  not  to  cast  the  burden  on  the 

railiFvay  Company,  but  Hayes  J.  differed;  so  that  in  that 

decision  there  was  the  opinion  of  two  Judges  of  the  Irish 

t^^xrt  of  Queen's  Bench  against  one.     In  the  subsequent 

^^^^^   of  Fosberry  v.  The  Waterford  and  Limerick  Rail- 

^'^^S^    Company  (6),  in  which  the  same   question   arose, 

^^     whole  Court  of  Common  Pleas  agreed  with  the  ma- 

J^*^t:y  of  the  Court  of  Queen's  Bench  :  the  Chief  Justice 

-"^^^^'Maghan,  Ball  and  Keogh  JJ.  agreeing  for  the  same 

*^^-^6ons;  while  Christian  J.  gave  difiereut  reasons,  but 

^S^^^  in  the  result.     On  looking  into  those  cases,  I 

^^^1  bound  to  say  that  the  reasons  given  by  the  majority 

^^       those  learned   Judges,  especially  in  the  Court  of 

^^^Xnmon  Pleas,  are  very  strong.     We  think,  indeed, 

^^t  those  decisions,  even  if  in  England^  would  not  be 

^'•^dmg  on  us,  there  being  no  appeal  from  them,  and  still 

^^^  are  the  decisions  in  Irish  Courts  binding  authorities; 

^^^    that,  if  we  took  a  different  view  of  the  enactment,  we 

^^ould  decide  differently.     But  we  ought  to  pay  con- 

(d)  12  Irish  Comm,  Law  Rep.  224. 
(b)  13  IrUh  Comm.  Law  Rep.  494. 
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v'..-;-  i;u*r=r^  i  T  :a:i.-f-_i  m  "iiar  zimir  mil  Tie  masc  an- 
li-'-.::  Tu»-Ti->r  '.r  "Ui;    :cr.2r    :ar    :i:niiiitfi  izl  ir^er  Syja 

^^*/^^'^^>^Ji^.  t^ .-  ^r-zir.^ii-T  tLii'LL*  C-pin  *riT^'*^  decide  oa 
V>:  fr.^-,*  ',f  v;*::l^-  [ r..: ^ .  ^-^  C.  J.  I  Kaiember  i 
'>A^,  irh-rrf^  a  -»i^:hT  parrj  r-:ai:Led  all  rh€  members  of 
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a  cnitmit  in  the  habit  of  attending  Coart.     That  is  an        1864. 
nniSiir  thing.]     Doubtless  where  a  party  has  manifestly       Curti8 
ret;cuned  counsel  not  for  his  own  advantage  but  in  order       lb^^b. 
to  prevent  his  adversary  having  counsel ;  but  here,  ac- 
Dording  to  the  law  list,  there  are  twenty-seven  members 
t>f     the    Circuit  in   question.     [Mellor  J.     Judges   at 
ch&mbers  have  often  interfered  in  matters  of  this  nature, 
though  there  is  no  decision  of  any  Court  that  it  is  compe- 
tetit  for  them  to  do  so.]     The  plaintiff  has  always  the 
power  in  the  first  instance  of  choosing  his  counsel,  for 
'Mitil  the  writ  is  issued  none  can  be  retained,  but  he  has 
«^t   that  advantage  in  the  present  case  by  laying  the 
^"BHue  in  a  wrong  county.     [He  was  then  stopped.] 

JUanisty,  shewed  cause  in  the  first  instance — When 
^*^    cause  of  action  is  transitory  the  plaintiff  may  in 

^xieral    lay  the  venue  where  he  pleases.     [Mellor  J. 

^^9    but  a  fFehh  cause  ought  in  general  to  be  tried  in 

^flci  and  an  English  cause  in  England,     The  changing 

^  Venue  is  discretionary  with  the  Judge.]     The  venue 

^"^d  not  have  been  changed  here  if  the  Judge  had 

^x^  aware  that  the  defendant  would  take  the  course  he 

u 

^HE  Court  (consisting  of  Cockburn  C.  J.,  Mellor 

Shee  JJ.)  said  if  it  were  shewn  that  one  of  the 

ties  had  abused  his  position  by  acting  oppressively 

he  manner  described,  the  Court  or  a  Judge  would 

rfere.    But  the  present  case  was  not  as  if  there 

no  other  counsel  on  the  Circuit  competent  to 

act  the  plaintiff's  cause.     There  were  several  very 

etent  to  do  so. 

Eule  absolute. 
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[Monday, 
Jtdy  4th.] 


Morgan  against  The  Vale  op  Neath  Railway 


"^ 


Company. 


Matter  and 
tervant. 
Nnligenct  of 
feUow  servant, 
lAahUity  of 
master. 


M,  was  employed  bj  a  railway  Company  as  tbeir  senrant  to  do  W9r% 
as  a  carpenter  to  the  roof  of  an  engine  shed  at  their  station  whflit  tl:i^ 
railway  traffic  was  being  carried  on  in  it  by  their  servants.    In  cSa* 
course  of  this  employment  he  was  standing  upon  a  scaffold  which  w^** 
erected  near  to  one  of  the  turntables.    The  porters  of  the  Company  w|jb^ 
were  engaged  in  shifting  a  locomotiye  ensine  allowed  it  to  prqect  so  ^^f 
beyond  the  turntable  that,  in  turning  it,  ue  end  of  the  engme,  by  th.  ^^ 
negligence,  struck  against  a  ladder  which  constituted  one  of  thesimpo^^^i 
of  the  scafiold.    The  scaffold  gaye  way  in  conseouence,  and  the  puin  '^^'^ 
was  thrown  off  and  injured.    In  an  action  by  M,  against  die  Com|iii^    ■^' 
Held,  by  Blackburn  and  Mellor  JJ.,  that  the  nature  of  3f.'s  empli^^^ 
ment  was  such  as  to  make  him  and  the  servants  br  whose  negjigei^^? 
he  suffered  serrants  in  a  common  employment,  within  the  rule  wh^^^ 
exempts  the  employer  from  responsibility  to  his  servant  for  the  con-^^** 
quences  of  the  negligence  of  a  servant  in  a  common  employment:  Obc=-^-^ 
bum  C.  J.  concurring,  out  of  deference  to  the  authority  of  Hutekinttm      ^ 
The  Yorky  liewcaatle  and  Berwick  Railunnf  Conmany,  5  Exrk.  343^  m  ■'*° 
Waller  y.  The  South  Eastern  RaiUoay  Company,  2  H.  4- C,  102. 


^HE  declaration  stated  that  the  defendants  were  ] 

sessed  of  a  locomotive  steam  engine^  which  was  th^S 
at  a  certain  station  of  the  defendants  at  Neath,  near    ^ 
a  certain  engine  shed  there,  on  which  the  plainti£f  w^ 
lawfully  employed  in  doing  certain  repairs  thereto,  aja^ 
the  steam  engine  was  then  being  turned  and  moir^ 
about  on  a  certain  turntable  close  to  the  engine  shed/ 
under  the  care,  management,  and   control  of  certain 
servants  of  the  defendants:    and  thereupon  it  becaiD^ 
and  was  the  duty  of  the  defendants  and  their  servants 
to  use  due  and  proper  care,  skill  and  diligence  in  and 
about  the  management  of  the  steam  engine :  Yet  the 
defendants  so  carelessly,   improperly,  negligently  and 
unskilfully  managed  the  steam  engine,  and  took  so  litda 
care  in  such  management,  that,  by  the  wrongful  9Ct, 
neglect  and  mismanagement  of  the  defendants  and  tbei^ 
servants,  the  steam  engine  was  driven  against  and  stmd^ 
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ladder,  by  which  a  certain  scaffoldings  on  which  the 
lintiff  was  then  standing  for  the  purpose  of  doing  the 
lain  to  the  engine  shed  was  in  part  supported,  and 
Teby  caused  the  scaffolding  to  fall  and  come  down, 
I  tiie  plaintiff  to  be  thrown  violently  to  the  ground ; 
means  whereof  the  plaintiff  was  severely  bruised, 
'^  and  wounded,  and  permanently  injured  and  ren- 
ed  unfit  for  work,  and  incurred  great  expence  and 
I    of  time  in  endeavouring  to  be  cured  of  the  said 
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Plea.    Not  guilty. 

Z>ii  the  trial,  before  Wilde,  B.,  at  the  Glamorganshire 
mmer  Assizes,  1863,  the  following  £acts  appeared^ 
te  plaintiff  was  by  trade  a  carpenter,  and  in  December^ 
62,  was  with  other  carpenters  in  the  employment  of 
e  defendants  at  weekly  wages.  The  duties  of  the 
iVpeiiters  in  the  employment  of  the  Company  are  to 
srform  all  carpenter's  work  they  may  be  directed  to  do 
Y  the  inspector  of  the  line  for  the  general  purposes  of 
^  Company.  On  the  23rd  December  the  plaintiff  was 
mployed  by  the  defendants  to  do  certain  carpenter's 
'^  to  the  roof  of  an  engine  shed  situate  at  the  Neath 
'^on  of  the  defendants^  railway,  for  the  doing  of 
^Uch  it  was  necessary  that  a  scaffold  should  be  erected 
^  a  certdn  turntable  of  the  defendants,  on  and  by 
^^^Qs  of  which  their  engines  and  carriages  were  moved 
^  turned  by  their  porters  and  servants.  The  scaffold 
^  erected  accordingly  in  the  proper  position  to  enable 
^  plaintiff  to  do  such  work,  and  was  in  all  respects 
^per  and  suflSdent  as  regards  materials  and  construc- 
''^  for  the  purposes  for  which  it  was  required  to  be 
^  The  plaintiff  had  ascended  the  scaffold  and  was 
^ing  thereon  in  the  performance  of  his  work  as  a 
"Renter  on  the  roof  of  the  shed,  when  certain  railway 
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porters  in  the  employ  of  the  defendants^  who  were  in 
the  course  of  such  employment  engaged  in  shifting  a 
locomotive  engine  by  means  of  the  turntable^  allowed 
the  engine  to  project  so  far  beyond  the  same  that  in^ 
turning  the  engine  the  end  of  it  struck  against  and 
displaced  a  ladder  which  constituted  one  of  the  support* 
of  the  scaffold.     The  scaffold  gave  way  in  consequeQe^E^, 
and  the  plaintiff  was  precipitated  from  it  to  the  groun  ^3* 
and  received  thereby  severe  bodily  injuries.    The  occa^:*- 
rence  was  caused  solely  by  the  negligence  and  carde^fr^** 
ness  of  the  defendants'  servants  in  the  management     ^>^ 
the  engine   and  turntable,  and  was  not  in  any  w^^y 
attributable  to  contributory  negligence  on  the  part      <^ 
the  plaintiff  or  of  any  other  persons. 

It  was  objected,  on  the  part  of  the  defendants,  ikimat 
the  plaintiff  and  the  persons  through  whose  negligence  t::3ie 
injury  was  caused  being  alike  the  servants  of  the  G(^ki>« 
pany,  and  the  injury  having  occurred  when  they  ir^sre 
severally  engaged  in   doing  the  Company's  work,  "the 
defendants  were  not  liable;   whilst,  on  behalf  of  'the 
plaintiff,  it  was  contended,  that  the  plaintiff  and   the 
servants  who  caused  the  injury  were  engaged  in  different 
operations  and  distinct  departments  of  work,  and  thai 
there  was,  under  the  circumstances,  no  such  community 
of  employment  between  the  plaintiff  and  those  servaa^ 
as   to  exempt  the  defendants    fix)m    liability  for  tlx« 
negligent  act  which  caused  the  injury. 

The  learned  Judge  thereupon  nonsuited  the  plaioti  & 
but  gave  him  leave  to  enter  a  verdict  for  an  agreed  suc*^ 

Grovey  in  Michaelmas  Term,  1863,  obtained  a  ru  ^® 
nisi  accordingly,  on  the  ground  that  there  was  no  coc*^' 
mon  employment  such  as  to  exempt  the  defendac^-^ 
from  liability. 
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In  Eeuter  Term,  May  2nd,  before  Cockbuen  C.  J., 
UACKBURN  and  Mellor  JJ., 

^jriffard  and  S.  JV.  Bowen  shewed  cause. — Where  the 
nxed  servant  and  the  other  servant  whose  negligence 
msed  the  injury  were  engaged  in  a  common  employ- 
sxmt  for  a  common  purpose  under  the  same  master,  so 
fct  the  former,  when  he  entered  into  the  service,  might 
^3oiiably  have  contemplated  the  risk  of  sustaining 
jUTy  from  the  negligence  of  the  latter,  an  action  is 
^t  maintainable  against  the  master;  Hutchinson  v.  The 
^^hj  Newcastle  and  Berwick  Railway  Company  (a), 
^aller  v.  The  South  Eastern  Railway  Cowpany  {h). 
^t  if  the  employment  of  the  injured  servant  is  so 
^Teign  to  that  in  which  the  other  servant  is  engaged  that 
te  former  could  not  have  known  or  expected  any  risks 
^om  negligence  of  fellow  servants  he  may  be  considered 
>  a  stranger  to  his  master  for  the  purpose  of  bringing  an 
ction  against  him ;  Bartonshill  Coal  Company^  appts., 
'^i  respt,  Same^  appts.,  McGuire,  respt.  (c).  In  the 
WTtner  case,  p.  295,  Lord  Cranworth  gives  the  criterion 
^t,  to  constitute  fellow  labourers  within  the  doctrine 
hich  protects  the  master  from  this  responsibility,  "it 
'  Hot  necessary  for  this  purpose  that  the  workman 
^liBiiig  and  the  workman  sustaining  the  injury  should 
^h  be  engaged  in  performing  the  same  or  similar  acts. 
*^©  driver  and  the  guard  of  a  stage  coach,  the  steers- 
•H  and  the  rowers  of  a  boat,  the  workman  who  draws 
^^  ted  hot  iron  from  the  forge  and  those  who  hammer 
Uito  shape,  the  engiueman  who  conducts  a  train  and 
^  man  who  regulates  the  switches  or  the  signals,  are 
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{a)  5  Exch.  343.  (b)  2  H.  f  C.  102. 

(f )  3  Marq.  266.  Id.  3 JO.  307. 
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all  engaged  in  a  common  work.  And  80  in  this  ctae, 
the  man  who  lets  the  miners  down  into  the  mine,  in 
order  that  they  may  work  the  coal,  and  afterwards 
brings  them  up,  together  with  the  coal  which  they  ba?e 
dug,  is  certainly  engaged  in  a  common  work  with  tbe 
miners  themselves.  They  are  all  contributing  directly 
to  the  common  object  of  their  common  employer,  in 
bringing  the  coal  to  the  surface.'' 

In  McNaughton  y.  The  Caledonian  Railway  Com- 
party  (a)  the  Lord  Ordinary  puts,  as  exceptions  from 
the  rule  in  Priestley  v.  Fowler  {h\  the  following  cases  in 
which  the  two  persons,  viz.,  the  wrongdoecandtheinjored, 
''  though  both  at  the  time  servants  of  one  master,  aie 
engaged  in  different  operations,  and  in  distinct  deput- 
ments  of  work.  A  dairymaid  is  bringing  home  milk 
from  the  farm,  and  is  carelessly  driven  over  by  the 
coachman.  A  painter  or  slater  is  engaged  at  his  woik 
on  the  top  of  a  high  ladder,  placed  against  the  side  oft 
country  house,  and  is  injured  by  the  carelessness  of  the 
gardener,  who  wheels  his  barrow  against  the  ladder  and 
upsets  it.  A  clerk  in  a  shipping  Company^s  ofiBce  is  sent 
on  board  a  ship  belonging  to  the  Company  with  a  mes- 
sage to  the  captain,  and  he  meets  with  injury  by  fallin; 
through  a  hatchway,  which  the  mate  has  carelessly  kft 
unfastened,  though  apparently  closed.  A  ploughman  is 
at  work  on  a  piece  of  ground  held  by  a  railway  Com- 
pany, and  adjacent  to  a  railway,  and  is,  while  in  tbe 
employment  of  the  Company,  killed  by  an  engine, 
which,  through  the  rashness  or.  carelessness  of  tbe 
engine-driver,  leaps  from  the  line  of  rails  into  the  fieli** 

But  it  is  clearly  not  necessary  that  the  wrongdoer 
and  the  person  injured  should  be  in  the  same  form 
(a)  19  Court  of  Seas.  Ca,  271,  273,  not©.        {h)  SM.fW.  I 
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>f  employment,  Hutchinson  v.  The  York,  Newcastle  and 
Berwick  Railway  Company  {a\  which  was  treated  in 
X)th  cases  in  the  House  of  Lords  as  properly  expound- 
ng  the  law.  And  here  the  plaintiff,  who  was  employed 
n  doing  jobs  about  the  railway  station,  must  have  con- 
:emplated  the  possibility  of  accidents  from  the  negligence 
>f  his  fellow  servants:  the  repairing  of  the  shed  in 
3rder  to  protect  the  engines  from  the  weather  is  ancillary 
bo  and  for  the  purpose  of  carrying  on  the  general  busi- 
ness of  the  railway  Company.  [They  referred  to  the 
American  cases,  Albro  v.  Tlie  Agawam  Canal  Com" 
pony  (6),  Hayes  v.  The  Western  Railroad  Corporation  (c), 
GillshannonY.  The  Stony-Brdok  Railroad  Corporation  (rf), 
cited  in  Manley  Smith's  Law  of  Master  and  Servant, 
2nd  ed.,  pp.  186, 145 ;  Wigget  v.  Fox  [e\  per  Pollock  C.  B. 
Btid  Alderson  B. ;  Vose  v.  The  Lancashire  and  Yorkshire 
Railway  Company  (f),  where  the  Court  of  Exchequer 
expressed  its  opinion  that  extreme  caution  should  be 
used  not  to  relax  the  rule;  Griffiths  v.  Gidlow  (g),] 
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G.  B.  Hughes,  in  support  of  the  rule. — The  question 
is,  whether  there  was  such  a  community  of  employment 
of  the  plaintiff  and  the  other  servants,  whose  negligence 
caused  the  injury  to  him,  as  to  make  it  an  ordinary  risk 
which  the  plaiutiff  took  upon  him  when  he  entered  into 
the  service  of  the  defendants.  Within  the  last  few  years 
the  tendency  of  the  Courts  has  been  to  qualify  the 
doctrine  introduced  by  Priestley  v.  Fowler  (A) ;  and  in 
order  to  exempt  the  master  from  responsibility  to  his 
servant   for  the  negligence  of  fellow  servants,  there 


(a)  5  Exch,  343. 

(c)  3  Cuah,  270. 

(«)  lli5n?iJ.  832,  835,  6,  7. 

(y)  3  jy.  #  h\  648.  666. 


(h)  6  Cusk,  75. 
(d)  10  Cush.  228. 
CO  2  ^.  #  h\  728.  734. 
(A)  ZM,^W,  1. 
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must  be  a  common  object  as  well  as  a  common  employ- 
mcut  of  the  servant  injured  and  the  servant  who  has 
caused  the  injury.  In  Holmes  v.  Clarke  {a)  Pollock  C  B. 
said,  pp.  356-7,  "  The  doctrine  on  this  subject  has  arisen 
since  Lord  Ahinger  took  his  seat  in  this  Court :  before 
that  time  there  is  no  instance  of  such  an  action.  In 
subsequent  cases  the  doctrine  has  been  somewhat 
qualified.  If  the  master  is  aware  of  some  defect  in  his 
machinery,  or  that  a  rope  or  a  scaffold  is  not  safc^  and 
he  directs  his  servant  to  use  it,  he  is  responsible.  It 
must  not  be  assumed  that  in  no  case  can  a  servant 
maintain  an  action  against  his  master  in  respect  of  injuiy 
caused  by  a  fellow  servant.  It  would  be  quite  consistent 
with  the  authorities  if  we  were  to  hold  that  a  footman 
might  recover  against  his  master  for  injury  arising  from 
the  neglect  of  the  coachman  or  groom,  the  services 
being  different."  In  Tarrant  v.  Webb  {b)  an  exception 
was  introduced  where  the  master  was  guilty  of  want  of 
care  in  the  selection  of  proper  servants.  The  present 
case  falls  within  McNaughton  v.  The  Caledonian  Railway 
Company  (c),  affirming  the  judgment  of  the  Lord  Ordi- 
nary. \^Blackburn  J.  As  to  the  cases  which  the 
Lord  Ordinary  puts,  I  by  no  means  agree  that  when  a 
clerk  of  a  shipping  Company  is  sent  on  board  a  ship 
belonging  to  the  Company  with  a  message,  the  rule 
of  exemption  would  not  apply ;  and  the  painter  or  slater 
supposed  to  be  injured  by  the  carelessness  of  the  gardener 
is  not  usually  the  servant  of  the  man  who  employs 
the  gardener.]  In  Bartonshill  Coal  Company^  appts., 
McGuire,  respt.  (rf),  Lord  Chelmsford  C.  said,  p.  311, 
*'The  Cfise  o{  McNavffhton  v.  The  Caledonian  Railway 

(u)  6  //.  ^'  N.  3-40.     Affirmed  on  appeal,  7  H.  j- N.  937. 
(b)  18  C.  J3.  Tyj.  •    (r)  W)  Court  of  Ses9,  Ca.  271. 

(c/)  3  Macq.  3(X). 
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^mpany  may  be  sustained  without  conflicting  with  the 
^Ush  authorities,  on  the  ground  that  the  workmen  in 
At  case  were  engaged  in  totally  different  departments 
work ;  the  deceased  being  a  joiner  or  carpenter^  who 
the  time  of  the  accident  was  engaged  in  repairing  a 
iway  carriage,  and  the  persons  by  whose  negligence 

death  was  occasioned  the  engine  driver  and  the 
son  who  arranged  the  switches.^'  And  Lord  Broug- 
n,  p.  813,  said,  *'  To  bring  the  case  within  the  exemp- 
li there  must  be  this  most  material  qualification,  that 

two  senrants  shall  be  men  in  the  same  common 
^loyment,  and  engaged  in  the  same  common  work 
Kr  that  common  employment/'  In  the  present  case 
repair  of  the  shed  and  the  management  of  the  rail- 

"fcraffic  are  not  a  common  employment  for  this 
>oee.    [He  also  cited  Fletcher  v.  Peto  (a).] 

Cur.  adv.  vuU. 
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^«  following  judgments  were  delivered. 


^«^CKBURN  J.  In  this  case  the  plaintiff  was  em- 
^d  by  the  defendants  as  their  servant  to  do  work 
'    carpenter  on  their  station  whilst  the  railway  traffic 

\)eing  carried  on  in  it  by  the  servants  of  the  defend- 
^  In  the  course  of  this  employment  he  was  standing 
^  a  scaffold  which  was  erected  near  to  one  of  the 
^l^ables.  The  servants  of  the  defendants  who  were 
^ged  in  shifting  a  locomotive  engine  allowed  it  to 
iect  so  £Eur  beyond  the  turntable  that,  in  turning,  the 

of  the  engine  struck  against  a  ladder  which  consti- 
4  one  of  the  supports  of  the  scaffold.     The  scaffold 

{a)  SF.^F.  368. 
OL*  y.  2  F  B.  &  s. 
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gave  way  in  consequence^  and  the  plaintiff  was  ihrown 
off  and  injured.  The  plaintiff  was  nonsuited,  with  lea?e 
to  move  to  enter  a  verdict  for  the  plaintiff. 

It  must  be  taken  to  have  been  proved  at  the  trial 
that  there  was  negligence  on  the  part  of  those  shifting 
the  engine^  and  no  contributing  negligence  on  the  part 
of  the  plaintiff,  so  that  the  plaintiff  might  have  main- 
tained an  action  against  those  actually  shifting  Ae 
engine^  and  also  against  their  masters^  the  defendants, 
unless  the  fact  that  the  plaintiff  was  also  the  servant  of 
the  defendants  forms  a  defence ;  and  the  question  of  lav 
reserved  must  be  taken  to  be  whether  the  nature  of  tlie 
plaintiff's  employment  was  such  as  to  make  him  and 
the  servants,  by  whose  negligence  he  suffered,  senranti 
in  a  common  employment,  or  as  it  is  sometimes  called 
"  eoUaboratenrs,*'  within  the  rule  which  exempts  die 
employer  from  responsibility  to  his  servant  for  the 
consequences  of  the  negligence  of  a  servant  in  a 
common  employment. 

I  am  of  opinion  that  this  rule  ought  to  be  discharged, 
as  I  think  that  the  facts  bring  the  case  within  the 
principle  of  the  class  of  cases  of  which  Hutchimon  v.  Tkt 
Yorky  Neiocastk  and  Berwick  Railway  Company  («)  was 
the  first  decided  in  an  English  Court ;  but  which  had  pre- 
viously been  acted  upon  in  America  in  the  case  qSFotvA 
V.  The  Boston  and  Worcester  Railroad  Corporation{iy 

That  principle  I  take  to  be  that  a  servant  who 
engages  for  the  performance  of  services  for  compensation» 
does,  as  an  implied  part  of  the  contract,  take  njos^ 
himself,  as  between  himself  and  his  master,  the  natural 
risks  and  perils  incident  to  the  performance  of  ^ 

(a)  5  Exch.  343. 

(6)  4  Metcalf,  49 ;  also  printed  in  3  Macq,  316. 
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irvioes;  the  presumption  of  law  being  that  the  com- 
msation  was  adjusted  accordingly,  or,  in  other  words, 
lat  these  risks  are  considered  in  his  wages.  And  that, 
here  the  nature  of  the  service  is  such  that,  as  a  natural 
icident  to  that  service,  the  person  undertaking  it  must 
5  exposed  to  risk  of  injury  from  the  negligence  of  other 
arvants  of  the  same  employer,  this  risk  is  one  of  the 
atyral  perils  which  the  servant  by  his  contract  takes 
;K>n  himself  as  between  him  and  his  master ;  and  conse- 
lently  that  he  cannot  recover  against  his  master  for  an 
jury  so  caused,  because,  as  is  said  by  Shaw  C.  J.  in 
arwett  v.  The  Boston  and  Worcester  Railroad  Corpora- 
m  (a),  he  *^  does  not  stand  towards  him  in  the  relation 
^  a  stranger,  but  is  one  whose  rights  are  regulated  by 
Mitnict  express  or  implied.^' 

If  the  master  has  by  his  own  personal  negligence  or 
jQfeasance  enhanced  the  risk  to  which  the  servant  is 
[posed  beyond  those  natural  risks  of  the  employment 
hich  must  be  presumed  to  have  been  in  contemplation 
hen  the  employment  was  accepted,  as,  for  instance, 
f  knowingly  employing  incompetent  servants,  or 
ipplying  defective  machinery,  or  the  like,  no  defence 
funded  on  this  principle  can  apply;  for  the  servant 
oes  not,  as  an  implied  part  of  his  contract,  take  upon 
imaelf  any  other  risks  than  those  naturally  incident  to 
le  employment. 

No  such  point,  however,  arises  in  the  present  case ; 
was  not  suggested  that  the  defendants  negligently 
Qj^oyed  servants  to  manage  their  trafiSc  who  were  not 
mpetent  to  do  so,  nor  that  the  turntables  were  impro- 
nrly  made.    The  one  point  made  was  that  the  plaintiff. 
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who  was  employed  to  do  carpenter's  work  on  the  station, 
was  not  employed  in  the  same  work  as  those  who  were 
employed  in  working  the  railway  traffic ;  and  it  was  con— 
tended  that  it  was  essential  that  the  servants  should  be  ina 
a  common  employment  and  working  for  a  common  object. 
I  quite  agree  that  it  is  necessary  that  the  emplc^mentt 
must  be  common  in  this  sense^  that  the  safety  of  theon^ 
servant  must  in  the  ordinary  and  natural  course  q 
things  depend  on  the  care  and  skill  of  the  others.    Th^ 
includes  almost  if  not  every  case  in  which  the  servan*^ 
are  employed  to  do  joint  work^  but  I  do  not  think  it^ 
limited  to  such  cases.     There  are  many  cases  where  %;| 
immediate  object  on  which  the  one  servant  is  employe^ 
is  very  dissimilar  from  that  on  which  the  other  is  em. 
ployed,  and  yet  the  risk  of  injury  from  the  negligeoce 
of  the  one  is  so  much  a  natural  and  necessary  conse- 
quence of  the  employment  which  the  other  acoepta^ 
that   it  must    be   included   in  the    risks    which  are 
to  be  considered  in  his  wages.     I  think  that,  whenever 
the  employment  is  such  as  necessarily  to  bring  the 
person  accepting  it  into  contact  with  the  traffic  of  the 
line  of  a  railway,  risk  of  injury  from  the  carelessness  of 
those  managing  that  traffic  is  one  of  the  risks  necessarily 
and  naturally  incident    to  such  an   employment,  and 
within  the  rule. 

In  Hutchinson  v.  The  York,  Newcastle  and  Bendd 
Railway  Company  {a)  the  Company's  servant,  who 
went  as  their  servant  in  one  of  their  trains,  was,  as  one 
of  the  necessary  and  ordinary  consequences  of  so  doingi 
exposed  to  risk  of  injury  from  the  negligence  of  those  who 
worked  the  traffic,  and  the  judgment  of  the  Court  of  Bx' 
chequer  that  his  representatives  could  not  recover  again** 
(a)  5  Exch.  343. 
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fche  Company  for  his  death  caused  by  the  negligence  of 
kheir  servants  working  the  traffic  was  on  the  principle 
I  haye  just  stated ;  his  death  was  held  to  be  caused  by 
a  want  of  skill  the  risk  of  which  the  deceased  had  as 
between  himself  and  the  defendants  agreed  to  run.  I 
think  it  would  be  difficult  to  shew  that  Hutchinson  and 
thoae  who  worked  the  train  which  ran  into  him  were 
engaged  in  any  common  service  in  any  sense  of  the 
words  which  would  not  include  the  present  case. 

In  The  Bartonshill  Coal  Company,  appts.^  McGuire, 
respt.  (a),  Lord  Chelmsford  C,  in  commenting  on  the 
cases  on  this  subject^  observes^  pp.  807-8^  that  in  them  *'  it 
did  not  become  necessary  to  define  with  any  great  pre- 
cision what  was  meant  by  the  words '  common  service'  or 
*  common  employment/  and  perhaps  it  might  be  difficult 
beforehand  to  suggest  any  exact  definition  of  them.      It 
is  necessary^  however,  in  each  particular  case,  to  ascertain 
whether  the  servants  are  fellow  labourers  in  the  same 
work,  because,  although  a  servant  may  be  taken  to  have 
engaged  to  encounter  all  risks  which  are  incident  to  the 
service  which  he  imdertakes,  yet  he  cannot  be  expected 
to  anticipate  those  which  may  happen  to  him  on  occa- 
^ons  foreign   to  his  employment.       Where  servants, 
ttierefore,  are  engaged  in  different  departments  of  duty, 
^  injury  committed  by  one  servant  upon  the  other,  by 
^(^relessness  or  negligence  in  the  course  of  his  peculiar 
irork,  is  not  within  the  exception,  and  the  master's  lia- 
bility attaches  in  that  case  in  the  same  manner  as  if  the 
Lxijured  servant  stood  in  no  such  relation  to  him.     There 
taay  be  some  nicety  and  difficulty  in  particular  cases  in 
deciding  whether  a  common  employment  exists ;  but  in 
general,  by  keeping  in  view  what  the  servant  must  have 
iLUOwn  or  expected  to  have  been  involved  in  the  service 

(a)  3  Macq.  300. 
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which  he  undertakes,  a  satisfactory  condnsion  maj  be 
arrived  at/'  These  observations  were  made  in  a  case  in 
which  the  House  of  Lords  reversed  the  decision  of  the 
Scotch  Court  of  Session ;  who  had  held  that  the  owners 
of  the  colliery  were  responsible  to  the  miners  whom  th^ 
employed  for  the  negligence  of  their  servant  employed 
to  work  the  engine  which  drew  them  up,  on  the 
ground  that  they  were  not  servants  employed  in  commcn 
work. 

All  the  law  Lords,  in  delivering  their  opinions  that 
the  Court  of  Session  were  wrong  in  this  decision,  con- 
curred in  saying  that  there  was  no  inflexible  rule  of  law 
releasing  the  master  from  responsibility  in  every  case 
where  the  person  injured  by  the  negligence  of  his  servant 
was  at  the  time  of  the  injury  in  the  same  master's  ser- 
vice;  and  they  certainly  use  language  which,  like  part 
of  what  I  have  cited  from  Lord  Chelmsford^s  opinion, 
seems  to  point  to  the  common  object  of  the  service  as 
being  the  limit  of  the  rule;  but,  as  was  observed  by 
Lord  Chelmsford  himself  with  reference  to  the  former 
decision,  there  was  nothing  in  the  nature  of  the  case 
before  them  to  call  for  a  precise  definition  of  the  limit; 
it  was  only  necessary  to  decide  that  the  case  before 
them  fell  within  it.  I  think,  however,  the  principle 
which  I  consider  the  true  one  is  sufficiently  indicated 
by  Lord  Chelmsford  in  the  passage  I  have  just  quoted, 
and  by.  Lord  Cranworth  throughout  his  judgment  in 
Bartonshill  Coal  Company ^  appts.,  Reid^  respt  {a).  In 
Waller  v.  The  South  Eastern  Railway  Company  {b) 
Pollock  C.  B.  in  his  judgment  refers  to  the  observations 

(a)  3  Macq.  266. 

(ft)  32  L,  J,  Exch,  205.  In  the  report  of  that  case  in  2  K  #  C,  10^ 
PoUock  C.  B.,  p.  1 10,  is  reported  as  referring  to  the  obserration  of  Lord 
Cranworth  in  Bartonshill  Coal  Company,  appts.,  Reid,  resp.,  2  Macq. 
266.284. 
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irown  ont  by  Lord  Chelmsford,  and  the  Chief  Boron 
I  eflkct  saySy  that  in  order  to  decide  the  case  before 
im  he  considers  what  are  the  dangers  which  any  servant 
igi^es  to  encounter^  and  looks  at  the  probable  dangers 
teodant  upon  entering  the  engagement  in  question. 
his  I  think  the  true  principle,  and  that  the  difficulty 
to  apply  it  in  each  case. 

Applying  that  principle  to  the  case  before  them^  the 
ourt  of  Exchequer  decided  that  a  guard  of  a  railway 
ain  had  taken  upon  himself  the  risk  of  injury  from 
le  negligence  of  the  servants  whose  duty  it  was  to  see 
lat  the  rails  were  in  good  order.  And^  applying  the 
ime  principle  to  the  present  case^  I  think  that  we  ought 
\  hold  that  the  plaintiff,  in  accepting  an  employment 
» work  in  the  station  whilst  the  traffic  was  beingcarried 
1,  and  which  must  have  brought  him  close  to  the  traffic, 
xsepted  one  which  necessarily  must  have  exposed  him 
I  danger  from  the  carelessness  of  those  conducting  the 
uffic,  and  must  be  taken  as  between  himself  and  his 
nployers  to  have,  taken  upon  himself  that  risk. 
In  this  judgment  my  brother  Mellor  concurs. 
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CocKBURN  C.  J.  I  concur  with  the  rest  of  the  Court 
1  discharging  the  rule  in  this  case,  but  I  am  desirous 

should  be  understood  that  I  do  so  solely  out  of 
eference  to  the  authority  of  Hutchinson  v.  The  Yorhy 
Tewcastk  and  Berwick  Railway  Company  {a)  and  Waller 
.  The  South  Eastern  Railway  Company  {b).  But  for 
le  decisions  in  these  cases  I  should  have  been  disposed 
I  think,  that  a  workman  employed  to  do  carpenter^s 
ork  for  a  railway  Company  and  the  servants  of  the 

(a)  5  Exch,  343.  {b)  2  H.  4'  C.  102. 
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Company  engaged  in  conducting  the  traflSe  of  the  nil- 
way,  though  in  the  service  of  a  common  employer^  were 
not  fellow  labourers  engaged  in  a  common  work  under 
the  common  employment  so  as  to  exempt  the  master 
from  liability  for  injury  arising  to  the  one  servant  from 
the  negligence  of  the  other.    The  Court  of  Exchequer 
having  however  held,  in  the  first  case,  that  a  servant  of 
the  railway  Company  travelling  on  their  business  in  one 
of  their  trains,  was  the  fellow  servant  of  those  who  had 
charge  of  the  train ;  and  in  the  second,  that  the  ganger 
of  the  platelayers,  whose  business  it  was  to  keep  the 
permanent  way  in  repair,  and  the  guard  of  a  train,  were 
fellow  labourers  so  as  to  exempt  the  Company  from 
liability  in  respect  of  injury  sustained  by  the  one  ser- 
vant through  the  negligence  of  the  other;   it  seems  to 
me  that  the  present  case  comes  within  the  principle  of 
those  decisions,  and  consequently  that  we  have  no  alter- 
native but  to  discharge  this  rule,  leaving  the  plaintiff 
to  have  recourse  to  a  Court  of  appeal  if  it  is  thought 
desirable  that  the  principle  involved' in  those  decisions 
should  be  further  considered. 

Rule  discharged. 
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person  holding  the  licence  of  conductor  of  a  metropolitan  stage  •v^^^..,-^ 

»ge.  under  stat  6  &  7  VicU  c,  86.,  had  been  convicted  and  fined  ^/p^i^ 

•    times  by  justices,  who  however  did  not  revoke  or  suspend  his  «' -  m  y!. 
^c^  as  they  were  em[)owered  to  do  by  sect.  26.     On  his  applying  for      %J        ' 

tx^rmraX  of  his  licence  in  the  mode  prescribed  bv  that  Act,  the  Com-  ,'„  /  ^^  y.. 

■toners  of  Police,  under  stat.  13  &  14  Fict.  c.  7.,  refused  it,  on  the  ^J^J  ^*  '^^'' 

Lnd  of  the  convictions,  but  said  they  would  grant  it  after  a  month :  r^'j,,^    ». 

i  tiat  they  were  justified  in  this  course.  IkmcT 

'His  was  an  application  for  a  mandamus  to  the 
Commissioners  of  Police  to  grant  a  fresh  licence  to 
^enon  as  conductor  of  a  metropolitan  stage  carriage. 
6  former  licence  expired  on  the  1st  June,  and  the 
plication  for  its  renewal  was  made  in  the  regular  form^ 
Ampanied  by  the  usual  certificate^  but  the  Commis- 
Kiers  refused  to  reliew  it  then  on  the  ground  that  he 
1  been  three  times  convicted  before  justices  of  the 
^Cie  and  fined^  but  told  him  they  would  grant  it  on 
-     1st  July  if  he  applied. 

^tat.  6  &  7  Vict  c.  86.,  "  for  regulating  hackney  and 
ge  carriages  in  and  near  London,^  by  sect.  5  creates  a 
ristrar  of  Metropolitan  public  carriages. 
Sect.  8.  "  It  shall  be  lawful  for  the  registrar  to  grant 
icence  to  act  as  driver  of  hackney  carriages,  or  as 
"^er  or  as  conductor  of  Metropolitan  stage  carriages, 
^as  waterman  (as  the  case  may  be),  to  any  person  who 
^^  produce  such  a  certificate  as  shall  satisfy  the  said 
Sristrar  of  his  good  behaviour  and  fitness  for  such 
•^aation  respectively." 

^ect.  14.  '^  Before  any  such  licence  as  aforesaid  shall 
granted  a  requisition  for  the  same,  in  such  form  as 
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1864,  the  said  registrar  shall  from  time  to  time  appoint  for 
Ex  parte  that  purpose^  and  accompanied  with  snch  certificale  ai 
hereinbefore  is  required^  shall  be  made  and  signed  by 
the  person  by  whom  such  licence  shall  be  required ;  ft& 
and  every  person  applying  for  or  attempting  to  procure 
any  such  licence^  who  shall  make  or  cause  to  be  made 
any  false  representation  in  regard  to  any  of  the  said 
particulars^  &c.^  or  who  shall  not  truly  answer  all 
questions  which  shall  be  demanded  of  him  in  relation 
to  such  application  for  a  licence^  &c.,  or  who  shall,  in 
regard  to  such  application^  wilfully  and  knowingly  make 
any  misrepresentation,  shall  forfeit  for  every  such  offence 
the  sum  of  5t" 

Sect.  25  empowers  any  justice  of  the  peace,  before 
whom  any  driver,  conductor,  or  waterman  shall  be  con- 
victed of  any  offence,  whether  under  that  Act  or  any 
other  Act,  in  his  discretion  to  revoke  or  suspend  the 
licence,  and  send  it  to  the  registrar. 

By  stat.  13  &  14  Fict  c.  7.  the  duties  of  the  r^istrar 
are  transferred  to  the  Commissioners  of  Police. 

Edward  Jamesy  in  support  of  the  application* — Sect.  8 
of  stat.  6  &  7  Vict.  c.  86.  renders  it  compulsory  on  the 
Commissioners  to  grant  a  licence  like  the  present  on 
production  of  a  certificate  which  satisfies  them  of  the 
applicant's  ^'  good  behaviour  and  fitness''  for  the  situa- 
tion. [Cockbum  C.  J.  Sect  14  shews  that  is  not  so; 
for  it  empowers  the  Commissioners  to  ask  any  question 
they  see  fit  respecting  the  application.  Suppose,  while 
the  man  is  before  the  Commissioners,  a  person  comes 
in  and  proves  that  the  applicant  is  a  pickpocket.]  That 
would  be  a  ground  for  dissatisfaction.  His  having  been 
previously  convicted  and  fined  for  offences  is  immaterial. 
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as  for  these  he  has  been  already  punished  by  the  justices^        1894. 
who  did  not  think  it  necessary  to  revoke  or  suspend  his  ""ixpirte^ 
licence  as  they  might  have  done^  so  that,  in  making      Mitoham, 
those  offences  ground  for  not  renewing  the  licence,  the 
Commissioners  are  inflicting  a  punishment  not  warranted 
by  law. 

CocKBURN  C.  J.  I  am  clearly  of  opinion  that  we 
ought  not  to  interfere.  The  authority  and  jurisdiction 
of  the  Commissioners  of  Police  are  very  essential  to 
restrain  improper  conduct  in  these  men.  It  is  quite 
dear  the  Commissioners  are  not  bound  to  be  satisfied 
with  a  certificate  good  on  the  face  of  it,  but  are  entitled 
to  see,  and  it  is  their  duty  to  see,  to  the  behaviour  of 
persons  applying  for  licences.  It  clearly  appears,  from 
sect  14  of  Stat.  6  &  7  Vict  c.  86.,  that  on  application 
for  a  licence  they  may  put  any  questions  they  think 
right.  Now,  when  it  comes  to  be  disclosed,  as  it  is  here, 
that  a  man  has  been  three  times  convicted  and  fined,  it 
is  quite  competent  to  them  to  say  "  We  will  not  grant 
you  a  licence."  Then,  if  they  could  refuse  the  licence 
altogether,  it  is  competent  to  them  to  say  to  the  appli- 
cant, '^What  you  have  done  during  the  last  year  is 
sufficient  reason  why  we  should  not  at  once  grant  you  a 
licence.  But  hoping  that  this  will  be  a  salutary  warning 
and  check  on  your  conduct  we  will  suspend  it,  and  if 
you  come  again  in  a  month  we  will  give  it  to  you.'* 
That  seems  a  very  moderate  and  wise  course. 

Mellor  and  Shee  JJ.  concurring. 

Rule  refused. 
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Chambers  against  The  Manchester  and  Mh^foelX) 
Railway  Company. 


A  railway  Companj  were  empowered  by  their  special  Act  to 
capital  of  555,000/.,  and  to  raise  by  mortgage  any  farther  sum  not 
ceeding  185,00W. ;  but  no  part  of  such  fiirther  sum  was  to  be  raised  !ism.til 
the  whole  of  the  capital  had  been  subscribed  for  and  one  half  paid   XMp. 
Part  only  of  the  capital  was  subscribed  for;  but  the  Company,  bexn^ 
in  want  of  money,  determined  to  borrow  10,000/.  to  enable  tnem  to  'pmj 
debts  due  to  the  contractor,  engineer,  solicitors,  and  for  land,  and  aJao 
to  meet  a  claim  made  by  W.  C.  for  traTelling  exi>en8e0  and  lots  of  tUMt. 
The  directors  applied  to  their  bankers,  and  obtained  the  sum  reqair«d 
on  the  security  of  the  joint  and  seyeral  promissory  note  of  W,  (7.  tli* 
then  chairman  of  the  Company,  and  of  £.y  one  of  the  directors.     A, 
haying  been  compelled  to  pay  the  money,  brought  an  action  a^jaintt  W,CL 
for  contribution.    The  board  of  directors  resolyed  that»  ''m  order  to 
discharge  the  liability  of  the  chairman  in  the  action  of  B,  against 
him,  the  secretary  be  authorized  to  seal  JJoyd'a  bonds  to  the  extent 
of,"  &c.    Bonds  were  accordingly  sealed  with  the  common  seal  of  thm 
Company,  by  each  of  which  the  Company  **  acknowledge  that  the^iUiMl 
indebted  to  W,  C.  in  the  sum  of  1000/.  for  mone^  due  and  owing  ftooi 
the  said  Company  to  the  said  W,  C»;  and  the  said  Company,  forthefl^ 
selyes,  their  successors  and  assigns,  hereby  coyenant  with  the  said  1^* 
C,  his  executors  and  administrators,  to  pay  to  him,  his  ezeeitocn 
administrators  or  assigns,  the  said  sum  of  1000/.  &c*'    These  bo&oJ 
wore  delivered  to  W,  C,  and  he  assigned  them  to  one  />.  to  secure  mon^ 
advanced  by  him,  and  with  which  money  the  action  brought  bj  -^ 
against  W.  C.  was  settled.    Subsequently,  the  directors  resolved  that  »!»• 
bonds  should  be  redeemed,  and  that  the  expenses  incurred  by  the  ch***" 
man  should  be  paid  by  the  Company  out  of  the  first  moneys  in  th^JJ 
hands.    In  an  action  brought  by  W,  C.  upon  one  of  these  bonds,  t«^** 
that,  taking  into  consideration  stat  7  &  8  Fict.  c,  85.,  The  Compsni^ 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict,  e,  16.,  and  the  special  A-^^ 
the  lM>nd  was  illegal,  and  that  he  could  not  recover. 

THHE  first  count  of  the  declaration  stated  that  tb^< 
defendants,  by  deed  under  their  common  seal  bearir** 
date  the  28th  May,  1863,  acknowledged  that  they  stoc^ 
indebted  to  the  plaintiff  in  the  sum  of  lOOOL  for  mon^J 
due  and  owing  from  the  defendants  to  the  plaintiff,  ac^-^ 
the  defendants  thereby  covenanted  with  the  plaintiff 
pay  to  him,  his    executors,   administrators  or 
that  sum  upon  the  28th  May,  1866,  and  also  interest     ^^ 
the  rate  of  5  per  cent,  per  annum  from  the  date  thert^-^"^ 
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until  payment^  such  interest  to  be  payable  half-yearly  1864. 

npon  the  28th  November  and  the  28th  May  in  each  year,  Chambebs 

ind  of  which  interest  one  half-year  was  due  and  unpaid,  mahchkstkr 

The  second,  third,  fourth,  fifth  and  sixth  counts  were  miwoed 

for  interest  upon  five  other  deeds  of  the  same  date  and  Railway 

*  ^  Company, 

for  the  same  amount   There  were  also  counts  for  interest 
wad  on  accounts  stated. 

Ihe  defendants  pleaded,  amongst  other  pleas,  first,  to 
fi^e  first,  second,  third,  fourth,  fifth  and  sixth  counts 
Jf^^pectively,  non  est  factum;  and  to  the  residue  of  the 
declaration,  never  indebted. 

Issues  thereon. 

The  defendants  had  also  pleaded  to  the  first,  second, 
tturd,  fourth,  fifth  and  sixth  counts,  a  plea  by  way 
^  defence  on  equitable  grounds,  an  abstract  of 
which  was  as  follows: — That  the  alleged  deeds  were 
made  and  entered  into  by  the  defendants,  through 
fl*e  plaintiff  and  other  directors  for  the  time  being 
of  the  Company,  for  the  purpose  of  raising  and 
borrowing  the  moneys  therein  respectively  mentioned, 
aad  that  at  the  time  of  the  making  of  the  said  deeds 

if^spectively  the  defendants  had  not  any  power  what-. 

ever  to  raise  or  borrow  the  said  moneys.     But,  by  order 

rf  iff/for  J.,  this  plea  was  disallowed  upon  the  plaintiff 

Widertaking  to  admit  on  the  trial  evidence  of  the  mat- 

^  stated  in  the  abstract  of  it  to  be  given  in  evidence 

™er  the  plea  of  non  est  factum  or  never  indebted. 
0^  the  trial,  before  Erie  C.  J.,  at  the  Spring  Assizes 

'  *he  county  of  Surrey,  it  appeared  that  the  defendants 

*^  incorporated  under  The  Manchester  and  Milford 

^^ay  Act,  1860,  23  &  24  Vict.  c.  clxxv.,  and  that  in 

*»  being  in  want  of  money  for  the  payment  of  debts 

^^  the  contractor,  engineer,  solicitors,  and  for  land, 

^Iso  to  meet  a  claim  made  by  the  plaintiff  for 


^ 
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1864.       14002,  due  to  him  for  travelling  expenses  and  loss  of 

Cbambe&s  ~  *™®>  applied   to  their  bankers,   Hie  Union   Bank   of 

MAN0HE8TE&  I^^^oH,  for  the  loan  of  a  sum  of  money,  who  ultimately 

and         agreed  to  advance  the  sum  of  10,000/.  on  the  promis* 

RaUway      sory  note  of  the  directors.     At  a  meeting  of  the  board 

CompftDV. 

of  directors  held  on  March  7th,  1861,  the  plaintiff,  who 

was  then  chairman  of  the  Company,  and  Barrow  a  oo- 
director  and  the  present  chairman  of  the  Company,  were 
authorized  to  sign  the  necessary  notes  for  the  amount 
of  10,000il  on  behalf  of  the  Company,  on  the  condition 
that  the  proceeds  of  the  calls  made  on  the  shareholders 
be  first  applied  in  liquidation  of  that  sum.  The  plaintiff 
and  Barrow  thereupon  signed  a  joint  and  several  pro- 
missory note,  which  was  handed  to  the  bankers  on  the 
advance  of  the  money,  and  they  afterwards  renewed  the 
note  more  than  once. 

In  Aprily  1863,  the  bank  required  payment  of  the 
note,  and  Barrow^  in  order  to  prevent  legal  proceedings 
which  they  threatened  to  take  against  him,  paid  the 
balance  of  9500/.  and  interest  due  upon  it,  and  sued  the 
plaintiff  for  contribution.  At  a  meeting  of  the  board  of 
directors  held  on  the  5th  May,  1863,  the  board  discussed 
the  question  as  to  the  issue  otLht/cTs  bonds  as  security  for 
a  loan  to  pay  off  the  liability  of  the  plaintiff,  and  it  was 
resolved  that  counsel's  opinion  be  taken  as  to  whether 
they  could  be  legally  issued.  At  a  meeting  of  the  board 
on  the  26th  May,  "It  was  resolved,  that  in  order  to 
discharge  the  liability  of  the  chairman  in  the  action  of 
Mr.  Barrow  against  him,  the  secretary  be  authorised  to 
seal  IJoycPB  bonds  to  the  extent  of  7000iL,  to  be  deposited 
for  twelve  months,  together  with  the  chairman's  promis- 
sory note  for  securing  5000/.  and  interest  at  6  per  cent, 
and  commission  at  5  per  cenf  The  plaintiff  as 
chairman  of  the  Company  was  a  party  to  all  the  pro- 
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ceedings.    Pursuant  to  this  resolution  the  bonds  to  that       1864. 

amount,  which  according  to  their  value  in  the  market  chambers 

would  be  equivalent  to  5000/.,  were  sealed  and  delivered  Mj^KOHEgTEa 

to  the  plaintiff,  and  he  afterwards  assigned  them  to      miltord 

one  Denham  as  security  for  a  loan  of  5000/.  and  interest :       Railway 
"  Compftnjr. 

the  assignment  containing  a  covenant  that  the  assignee 
might  sue  in  the  name  of  the  plaintiff  in  case  of  non- 
payment. On  the  5th  June,  1863,  the  plaintiff  paid 
Barrow  the  debt  and  costs  due  to  the  latter  under  a 
Judge's  order  to  stay  proceedings. 

At  a  meeting  of  the  board  held  on  the  5th  August, 
1868,  it  was  resolved,  '^  that  the  LloyS^  bonds  amount- 
ing to  7000/.  given  as  a  security  for  the  liability  of  the 
chairman  under  the  bill  for  9500/.  held  by  the  Union 
Bank,  be  redeemed,  and  that  his  expenses  in  raising 
that  money  be  paid  by  the  Company  out  of  the  first 
moneys  in  the  hands  of  the  Company.^'  The  bonds 
were  never  redeemed  pursuant  to  this  resolution. 

The  following  is  a  copy  of  one  of  the  bonds  on  which 
the  action  was  brought. 

"  TTie  Manchester  and  Milford  Railway  Company. 
*'  Stamp  It  5*.  "  Bond  for  1000/. 

"No.  1. 

"  The  Manchester  and  Milford  Railway  Company 
do  hereby  acknowledge  that  they  stand  indebted  to 
William  Chambers,  of,  &C.9  in  the  sum  of  lOOOil  for 
money  due  and  owing  from  the  said  Company  to  the 
said  William  Chambers,  And  the  said  Company,  for  them- 
selves, their  successors  and  assigns,  hereby  covenant  with 
the  said  William  Chambers,  his  executors  and  adminis- 
trators, to  pay  to  him,  his  executors,  administrators  or 
assigns,  the  said  sum  of  1000/.  upon  the  28th  day  of 
May,  1866,  and  also  interest  thereon  at  the  rate  of  5/. 
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l.%^k       P^^  ^^^'  P^  annum  firom  the  date  hereof  xmni  pajmeiit; 
sncfa  inti^rest  to  be  payable  half-yearlT  apoa  the  1st  daj 


CuAMnm 


,^      ^'  of  January  and  the  1st  da^  of  «/tf/y  in  eadi  jemr. 

mH  '^  Gi?en  under  the  common  seal  of  the  said  Companr, 

luiiw*/       the  2^th  daj  of  May,  ISfjS. 
Ctm^j.     ,,  ^   j5^4^^  Secretary/'  (Seal  of  the  Compuiy> 

No  entry  of  the  bonds  haTing  been  giren  was  made 
either  on  the  minutes  of  the  Company  or  in  their  book^ 
and  no  entry  of  such  bonds  had  been  registered  pursuant 
to  The  Companies  Clauses  Consolidation  Act,  1845, 
sects.  89—55. 

It  was  objected  for  the  defendants :  Firstly,  that  the 
bonds  were  invalid  inasmuch  as  the  borrowing  power  of 
the  Company  was  limited  by  sect.  8  of  their  special  Ac^ 
23  &  24  Vict,  c,  clxxv.,  and  sect  38  of  The  Companies 
Clauses  Consolidation  Act,  18^,  8  &  9  Vict  e.  1& 
Secondly^  that  they  were  rendered  illegal  by  stat.  7 
&  8  Vict.  c.  85.  B.  19. 

A  verdict  was  entered  for  the  plaintiff,  leave  being 
reserved  to  move  to  enter  a  nonsuit. 

In  Easter  Term,  Liuh  obtained  a  rule  nisi  accord- 
ingly. 

Stat.  7  &  8  Vict.  c.  85.  5.  19.,  *' Whereas  many  rail- 
way Companies  have  borrowed  money  in  a  manner  nn- 
anthorized  by  their  Acts  of  incorporation  or  other  Acts 
of  Parliament  relating  to  the  said  Companies,  upon  the 
security  of  loan  notes  or  other  instruments  purporting 
to  give  a  security  for  the  repayment  of  the  principal 
sums  borrowed  at  certain  dates,  and  for  the  payment  of 
interest  thereon  in  the  meantime :  And  whereas  such 
loan  notes  or  other  securities  issued  otherwise  than 
under  the  provisions  of  some  Act  or  Acts  of.  Parliament 
have  no  legal  validity,  and  it  is  expedient  that  the  issue 


■> 
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mch  illegal  securities  should  be  stopped;  but  such  1864. 

1  notes  or  other  securities  having  been  issued  and  chambees 
[▼ed  in  good  faith  as  betvreen  the  borrower  and 


V. 

Makcuesteb 


er,  and  for  the  most  part  for  the  lawful  purposes  of         *"^ 

indertakingy  and  in  ignorance  of  their  legal  invdidity,       BaUway 

,  Company. 

expedient  to  confirm  such  as  have  been  already 

d";  be  it  enacted,  "  That  from  and  after  the  passing 

his  Act  any  railway  Company  issuing  any  loan 

or  other  negotiable    or    assignable    instrument 

orting  to  bind  the  Company  as  a  legal  security  for 

By  advanced  to  the  said  railway  Company  otherwise 

under  the  provisions  of  some  Act  or  Acts  of  Par- 
ent authorizing  the  said  railway  Company  to  raise 

money  and  to  issue  such  security,  shall  for  every 

offence  forfeit  to  Her  Majesty  a  sum  equal  to  the 
tar  which  such  loan  note  or  other  instrument  pur- 
I  to  be  such  security :  Provided  always,  that  any 
pany  may  renew  any  such  loan  note  or  other  instru- 
b  issued  by  them  prior  to  the  passing  of  this  Act  for 
period  or  periods  not  exceeding  five  years  from  the 
ng  of  this  Acf 
set.  20.  "  Where  any  railway  Company,  before  the 

day  of  July,'  1844,  shall  have  issued  or  contracted 
ssoe  any  such  loan  notes  or  other  unauthorized 
uments,  the  Company  may  and  shall  pay  off  such 
notes  or  other  instruments  as  the  same  may  fall 

sabject  as  herein-before  provided;  and  until  the 
t  shall  be  so  paid  off  the  said  loan  notes  or  other 
uments  shall  entitle  the  holders  thereof  to  the  pay- 
;  by  the  Company  of  the  principal  sum  and  interest 
(by  agreed  to  be  paid.'' 
at.  8  &  9  J^ict  c.  16. 

cts.  88 — 55  have  the  beading  "  With  respect  to  the 
L.  v«  2  Q  B.  &  s. 


Chambers 

V. 

Mancuesteb 
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1SG4.       borrowing  of  money  by  the  Company  on  mcnrtgage  or 
bond.'* 
Sect   38.  ''If  the   Company  be  authorised  fay  the 
and         special  Act  to  borrow  money  on  mortgage  or  bond,  it 

MiLFOBD  .      . 

Railway      shall  be  lawful  for  them,  subject  to  the  restrietioin 
ConpaDv. 

contained  in  the  special  Act,  to  borrow  on  mortgage 

or  bond  such  sums  of  money  as  shall  from  time  to 
time,  by  an  order  of  a  general  meeting  of  the  Com- 
pany, be  authorized  to  be  borrowed,  not  exceeding 
in  the  whole  the  sum  prescribed  by  the  special  Act,  and 
for  securing  the  repayment  of  the  money  so  borrowed, 
with  interest,  to  mortgage  the  undertaking,  and  the 
future  calls  on  the  shareholders,  or  to  giye  bonds  in 
manner  hereinafter  mentioned.'* 

Sect  40.  *'  Where  by  the  special  Act  the  Company 
shall  be  restricted  from  borrowing  any  money  on  mort- 
gage or  bond  until  a  definite  portion  of  their  capital 
shall  be  subscribed  or  paid  up,  or  where  by  this  or  the 
special  Act  the  authority  of  a  general  meeting  is  required 
for  such  borrowing,  the  certificate  of  a  justice  that  sudi 
definite  portion  of  the  capital  has  been  subscribed  or 
paid  up,  and  a  copy  of  the  order  of  a  general  meeting  of 
the  Company  authorizing  the  borrowing  of  any  money, 
certified  by  one  of  the  directors  or  by  the  secretary  to 
be  a  true  copy,  shall  be  sufficient  evidence  of  the  fiiet  of 
the  capital  required  to  be  subscribed  or  paid  np  having 
been  so  subscribed  or  paid  up,  and  of  the  order  for  bor- 
rowing money  having  been  made ;  and  upon  production 
to  any  justice  of  the  books  of  the  Company,  and  of  sodi 
other  evidence  as  he  shall  think  sufficient,  such  justice 
shall  grant  the  certificate  aforesaid.^' 

Sect.  41.  "  Every  mortgage  and  bond  for  securing 
money  borrowed  by  the  Company  shall  be  by  deed  under 


^ 
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be  oommon  seal  of  the  Company,  duly  stamped,  and  1864. 

rherein  the  consideration  shall  be  truly  stated;  and  cbavbbbb 

▼eiy  sudi  mortgage  deed  or  bond  may  be  according  to  mj^hchestbk 

he  form  in  the  Schedule  (C-)  or  (D.)  to  this   Act  m,^^^^ 

nnexed,  or  to  the  like  eflfect."  KaUway 

Companj. 

Sect  45.  ''A  register  of  mortgages  and  bonds  shall 
»e  kept  by  the  secretary,  and  within  fourteen  days  after 
he  date  of  any  such  mortgage  or  bond  an  entry  or 
oemorial  specifying  the  number  and  date  of  such  mort- 
pige  or  bond,  and  the  sums  secured  thereby,  and  the 
lames  of  the  parties  thereto,  with  their  proper  additions, 
ihaU  be  made  in  such  register ;  and  such  register  may 
le  perused  at  aU  reasonable  times  by  any  of  the  share- 
udders,  or  by  any  mortgagee  or  bond  creditor  of  the 
Company,  or  by  any  person  interested  in  any  such  mort- 
(age  or  bond,  without  fee  or  reward." 

Sect.  46.  "  Any  party  entitled  to  any  such  mortgage 
Mr  bond  may  firom  time  to  time  transfer  his  right  and 
nterest  therein  to  any  other  person ;  and  every  such 
nmsfer  shall  be  by  deed  duly  stamped,  wherein  the 
xmsideration  shall  be  truly  stated ;  and  eyery  such  trans- 
er  may  be  according  to  the  form  in  the  Schedule  (E.) 
o  this  Act  annexed,  or  to  the  like  effecf 

Sect.  90.  ''The  directors  shall  have  the  management 
Old  superintendeuce  of  the  affairs  of  the  Company,  and 
liey  may  lawfully  exercise  all  the  powers  of  the  Com- 
may,  except  as  to  such  matters  as  are  directed  by  this 
Kf  the  special  Act  to  be  transacted  by  a  general  meeting 
if  the  Company,  but  all  the  powers  so  to  be  exercised 
hall  be  exercised  in  accordance  with  and  subject  to  the 
nrovisions  of  this  and  the  special  Act ;  and  the  exercise 
»f  a)l  such  powers  shall  be  subject  also  to  the  control 
2  Q  2 
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vaieft  iir  ihe  innoK.  mc  one  s  s  a 
SL7  KS  iane  17  -ae   ik^gmi  ^  iccr  A 

,4cg.  ^le  iiilawnxe  pnwsa  ic  ^e  Cumgmj  i"  Jat  ktD 
MEX    aie  <:&aiis  mil    rsazc*^  -if  ?&e  ficccfiany   fcr^ 

^Krcsgcs.  aniTTTSnn,  'scmrer.  mii  kcccgut,  ti 

Bmasaca  »  ^  ^ne  &3xoix3£  q£  maiuBT  to  be 

OA  Buxt^Bee.  t&e  decpnrfTiairfnL  »  to  tbc 

tioB   of    caciaL    and   ?&e    dedanssoa   of 

•kill  be  exerawd  G11I7  is  a  eesenl  meecxag  of  tk 

ContpaoT.'' 

SCtf.  23  k  34  Her.  cl  dxxT.  jl  5.  '  Salqcct  to  tke 
pciven  Off  eoavertiii^  kazB  into  capital  in  '  Hie  Com- 
paniei  Clsasea  Coiuolidatioa  Ad,  1843/  ooDtained,  Ae 
eapital  of  the  Companj  in  sbarei  shall  be  555^000L^ 
and  all  and  ererr  part  <^  the  monies  so  to  be  laiaed 
thai]  be  applied  only  in  carnring  into  ezecotion  the 
object4  and  parposes  of  this  Act'' 

Sect.  8.  ''It  shall  be  lawful  for  the  Company  to 
borrow  on  mortgage  of  thdr  nndertaking  any  sums  of 
money  not  eiLceeding  in  the  whole  the  sum  of  185,0U(M!.; 
hot  no  part  of  that  sum  shall  be  borrowed  until  the 
whole  of  the  said  capital  of  555,000/.  shall  have  been 
subscril>ed  for,  and  until  they  shall  prove  to  the  justice 
wlio  is  to  certify  under  the  proTisions  contained  in 
sect.  40  of  *  The  Companies  Clauses  Consolidation  Act, 
1 845/  l)cforc  he  so  certifies,  that  all  such  capital  has  been 
suljscribcd  for  bonfi  fide,  and  is  held  by  subscribers  or 
their  assif^iis,  and  for  which  such  subscribers  or  their 
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gns  are  legally  liable^  aud  until  one  half  of  such       1864i. 

ital  ahall  have  been  paid  up,  and  all  and  every  part  of  ChambxeiT 

money  so  to  be  borrowed  shall  be  applied  in  carrying  ^usoBwnER 
purposes  of  this  Act  into  execution."  mimorb 

Hie  case  was  argued  June  21, 22,  and  judgment  given  ^^"^^ 
the  latter  day. 

tmritt  and  L.  Kelly  shewed  cause. — ^An  incorporated 
ipany  may  borrow  money  on  bond  unless  such  mode 
arrowing  is  expressly  prohibited  by  their  special  Act 
ome  Act  incorporated  with  it.  [They  cited  2nie 
m  Yorkshire  Railway  and  River  Dun  Company  v. 
Great  Northern  Railway  Company  {a),  per  Parke 
Baieman  ▼.  The  Mayor  of  Ashton-under-Lyne  (A), 
JUdrtin  B. ;  Payne  v.  TTfte  Mayor  of  Brecon  (c),  per 
'Hn  B.]  This  was  not  a  borrowing  on  mortgage  of 
imdertaking,  and  therefore  sect.  8  of  the  special 
.  28  &  24  Vict  c.  ckxv.,  does  not  apply.  [They 
1  McCormick  v.  Parry  {ftj].  Sect.  1  of  that  Act 
vporated  with  it  The  Companies  Clauses,  The  Lands 
ases  and  The  Railways  Clauses  Consolidation  Acts, 
5,  8  &  9  Vict.  cc.  16.  18.  20.  Sect.  38  of  stat. 
•  9  Vict.  c.  16.  requires  the  sanction  of  a  general 
fting  of  the  Company  to  the  exercise  of  their  power 
sorrowing  on  mortgage  or  bond  under  sect.  8  of  the 
sial  Act;  but  neither  this  nor  the  other  sections 
ly  to  prohibit  directors  from  issuing  bonds  in  ac- 
•irledgment  of  a  liability  or  debt  already  existing. 
I.  8  &  9  Vict  c.  16.  s.  90.  gives  large  powers  to  the 
Xtors;  and  sect  91  only  imposes  a  restriction  on 
ir  power  of  borrowing  money  on  mortgage.     In  Bill 

{a)  9E»ch.  55.  84.  (b)  3  H.  f  N.  323.  335. 

(c)  3  ^.  #  iV:  572.  578.  (d)  7  Exch,  355. 
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:q  sl  aecna  av  ;fae  : 

gmgriA  joeeaug  v  zi  ois  reaiauKBCkm  ai  reqaiicd  bj 
SEC  &L  izL  A  CiHK  QC  equcT  dift  phistiff  voold  be 
encczed  oa  aes  acniiB  w  aoiiuc  t&e  CoHpmy.    In 

0^  ifam'j  Co^  btrtthm  mam  C  i|  iiij  (c),  Ike 
at  a  CangMLyj  bcfiag  wo  povcr  bgr  their  deed 
of  Kcdemeiic  so  borrow  moncj,  bof  baviag  dooe  so 
exrenmatmces  smikr  to  the  pRMOt,  and  the 
haTin^  beoi  faoasl  fide  mpplied  to  the  piuiioeei 
of  the  CompaziT.  the  lecretVT  of  the  Conpanj,  who  had 
bununed  the  mooer  with  the  aathority  and  Mnction  of 
the  dizeccon.  waa  bdd  entitled  to  reooTer  the  amoont 
againac  the  Companj ;  thoogh  he  mast  have  known 
that  the  Companj  had  no  power  to  borrow  monej. 
[Crompiom  J.  In  this  case  there  is  a  special  statntoty 
prorisioa  for  borrowing  under  certain  conditions.  If 
an  Act  of  Pariiament  prohibits  borrowings  there  wooU 
hardly  be  an  equity  in  the  lender  to  recoTer  money  lent] 
In  ff^Me  V.  Tk£  Carmuxrihen  ^e.  RaOKoy  Company  {d) 
where  a  railway  Company,  after  exhaustiDgtheir  statutoiy 
borrowing  powers,  issued  bonds  in  the  same  form 
as  the  present,  partly  to  a  contractor  and  partly  to  per- 
sons who  had  supplied  a  parliamentary  deposit^  and  at 
the  time  of  the  issue  the  Company  were  about  to 
apply  for  powers  to  raise  further  share  and  loan 
capital,  which  application  was  successful.  Wood  Y.  C. 
held,  on  demurrer  to  a  bill  against  the  Com^ 
pany,  that  these  ficicts  would  not  justify  the  Court  in 

(fl)  1  M  #  M  a05.  (6)  29  Beav,  3S3L 

{r)  :if)  Jieav.  225.  {d)  33  //.  J.  CK  98. 


XXVm.  VICTORIA.]  599 

declariDg  the  bonds  ill^al  as  an  evasion  of  the  limita-  1964. 

tion  of  the  Company's  borrowing  powers.    There  is  no  Chambers 

objection  to  the  directors  giving  an  acknowledgment  of  makchf.stee 

an  equitable  debt.     [Crompton  J.   The  term  *'  acknow-  >|il"  ord 

ledge*'  in  these  bonds  is  not  used  with  reference  to  an  Railway 

^  Compauy. 

existing  debt.]  These  bonds  are  not  assignable ;  and 
are  not  in  the  form  given  in  Schedule  (D.)  to  stat.  8  &  9 
Vict,  e.  16. :  the  obligees  are  not  bound  in  a  penal  sum^ 
therefore  sect.  41,  which  requires  that  the  consideration 
shall  be  truly  stated^  does  not  apply.  If  the  directors 
had  power  to  borrow  this  money,  sect.  97  enables  them 
to  make  a  contract  not  under  seal  for  the  purpose. 
The  assignee  of  these  bonds  never  was  a  creditor  of 
the  Company ;  the  original  creditors  had  been  paid  by 
Barrow. 

Lush  and  C.  W.  ffbod,  contrii. — This  was  in  eflPect  a 
borrowing  of  money  by  the  Company,  either  directly  or 
indirectly,  and  is  illegal  either  as  being  prohibited  by 
statute,  or  for  being  without  consideration.  Railway 
Companies,  being  the  creatures  of  Acts  of  Parliament, 
have  not  the  large  powers  which  corporations  created 
by  Royal  charter  have  at  common  law,  but  only  those 
given  by  statute.  They  are  required  to  satisfy  the 
Legislature  that  they  will  be  able  to  complete  the 
undertaking  with  the  fmids  which  they  are  authorised 
to  raise.  And,  reading  together  stats.  7  &  8  Vict  c.  85. 
and  8  &  9  Vict.  c.  16.,  there  is  a  prohibition  of  the 
borrowing  of  money  except  under  the  special  Act, 
and  the  special  Acts  in  this  case^  23  &  24  Vict, 
c.  cbuv.,  which  gives  a  power  to  borrow  on  mortgage, 
impliedly  excludes  borrowing  on  any  other  security. 
Stat.  7  &  8  Vict.  c.  85.  intended  to  put  down  the  prac- 
tice of    directors  of  Companies   undertaking  matters 
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1864.  bejond  the  scope  of  their  special  Act,  as  wdl  as  to 

Cbambsrs  restrain  the  borrowing  of  money.     By  sect.  17,  if  any 

Manchmtee  "^way  Company  acts  in  a  manner  nnanthoriaed  by  the 

MiLTORD  provisions  of  .the  Act  or  Acts  of  Parliament  idatiiig 

Railway  to  snch  railway,  or  in  excess  of  the  powers  giTon  voi 

Company. 

objects  defined  by  the  said  Act  or  Acts,  the  Lords  of  the 
Treasury  are  empowered  to  certify  the  same  to  the 
Attorney  Greneral ;  and  thereupon  he  shall  proceed  to 
obtain  an  injunction  or  order  to  restrain  the  Company 
from  acting  in  such  illegal  manner,  or  for  sndi 
other  relief  as  the  nature  of  the  case  may  require. 
[Blackburn  J.  That  section  does  not  alter  the  law,  it 
only  empowers  the  Lords  of  the  Treasury  to  put  the 
Attorney  Greneral  in  motion:  it  assumes  that  acts 
done  in  excess  of  the  powers  given  by  the  Act 
relating  to  the  railway  may  be  restrained.]  Sect  19 
assumes  that  loan  notes  are  illegal;  the  recital  is  a 
declaration  by  the  Legislature  that  the  borrowing  of 
money  where  it  is  not  authorised  by  the  Act  is  illq^. 
[Blackburn  J.  It  shews  that  the  person  who  framed  the 
clause  thought  it  was  illegal.]  The  recital  applies  to  all 
instruments  given  as  a  security  for  money  borrowed; 
the  terms  are  not  ''  purporting  to  be  assignable,^  but 
*'  purporting  to  give  a  security  for  the  repayment  of  the 
principal  sums  borrowed ;"  and  again, ''  such  loan  notes 
or  other  securities,'^  not  those  *^  purporting  to  be  assign- 
able,'' but  whatever  their  character.  [CromptonJ.  Every 
instrument  given  as  a  security  for  money  borrowed 
is  assignable  in  equity.]  And  it  wfts  intended  to 
prohibit  the  issuing  of  every  such  instrument  More* 
over,  the  section  having  legalised  those  instruments 
which  had  been  issued  before  the  passing  of  the  Act, 
proceeds  to  impose  a  penalty  on  any  railway  Company 
issuing  any  loan  note  or  other  negotiable  or  assignable 
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iq^tnlmellt  purporting  to  bind  the  Company  as  a  legal        1864. 

aecaritj  for  money  adyanced  to  the  Company  otherwise     chavbibs 

tbaa  nnder  the  provisions  of  some  Act  of  Parliament  hj^kchmtbb 

authorising  the  Company  to  raise  such  money  and  to     ^,^^0 

iasne  such  secmrity.    These  bonds  if  lawfully  issued  are     ^^''^ 

aansnable  at  kw.     Sect.  46  of  stat.  8  &  9  Vict  c.  16. 

makes  every  bond  for  securing  money  borrowed  autho- 

riaed  by  that  Act  assignable.    [He  also  referred  to  sect. 

20  of  Stat  7  &  8  Vict  c.  85.]     [Blackburn  J.  The  form 

of  -tliese  instruments  does  not  shew  that  they  were  given 

for  vnoney  borrowed.]    That  may  be  shewn  by  extrinsic 

evidence  ;  and  indeed  must  be  assumed.     The  true  con- 

ndexntion^for  these  bonds^  if  stated^  would  have  been 

^<b&fc  the  plaintiff  had  incurred  a  liability  for  the  Company 

wkieh  hewas  going  to  continae.     At  the  time  when  the 

''^solution  for  afSxing  the  seal  to  these  bonds  was  passed 

^^heone  was  no  debt  due  to  the  plaintiff     Suppose  he  had 

Soi^e  away  with  the  bonds^  the  Company  would  have 

'^odved  no  benefit  from  the  transaction.     [Blackburn  J. 

^^^t^ough  the  arrangement  if  not  carried  out  would  have 

^^^Ui  a  fraud  on  the  Company^  after  it  has  been  carried 

<^^  it  may  stand  as  against  them.     Suppose  a  covenant 

'louder  seal  and  no  consideration  stated,  what  defence  legal 

^^   Suitable  would  the  covenantor  have?    Do  you  say 

™at  all  borrowing  is  prohibited  ?]     Yes.     [Crompton  J. 

^^^  that  the  Company  must  never  overdraw  their  ban- 

^''^  ?     Blackburn  J.    Then,  if  they  do  overdraw,  they 

^*^  deposit  debentures  as  a  security.    CromptonJ.  They 

^y  contract  fo/ things  necessary  for  the  undertaking, 

^  ao  get  credit     Blackburn  J.     That  puts  a  railway 

/^^pany  in  the  position  of  a  married  woman  who  may 

^d  the  credit  of  her  husband  for  necessaries,  though  not 

^  ^  loan  of  money  to  pay  for  them.]      An  infant  is  in 
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1864.       ^^  ^™^  poeitioD.    [JL  KeUy  referred  to  Marhm  t.  PH- 
GHAMBBB8    fi^^ifl)'']    Stst.  7  &  8  Ftct  c.  85.  *.  19,,  tdtcn in  ocmiiee. 
Masohistbb  ^^^'^  ^*^  *^®  express  enablmg  power  in  sect  8  of  stal 
HiuoRD      28  &  24  VicL  c  dbnnr.  to  borrow  on  mortgage,  ezdodes 
BmImj      efeiy  other  mode  of  borrowing.    The  latter  enactment^        ■« 
which  enables  the    Ciompany  to  raise  an   additioiial 
temporary  capital  by  borrowing  on  mortgage,  fdlowi 
sect  5,  which  limits   the  amount  of  the  capital  of 
the   Company,    and    assumes   that  without    it    Uiei^^ 
would  not  be  the  power  of  borrowing.    This  power  o-^= 
borrowing  on  mortgage  is  inconsistent  with  the  powe     "^ 
to  borrow  on  inferior  securities  at  a  higher  rate  of  is 
rest     [Blackburn  J.    There   is  a  practical  ^iffo 
between  a  mortgagee  and  debenture  holder  under  i 
8  &  9  VkL  c.  16.  and  a  common  law  creditor.] 
the  provisions  of  stat  8  &  9  Vict  c.  16.  shew  that  i 
only  power  of  borrowing  is  that  given  in  the  special  Ae^* 
[He  referred  to  sect  40.]     Sect.  45  requires  that       ^ 
register  of  the  securities  which  are  legalised  shall  1:90 
kept  in  order  that  persons  lending  money  to  the  Coi^a* 
pany  may  know  how  they  stand ;  but  there  is  no  prov^** 
sion  for  registering    these  bonds,    for  they  are  m.^'^ 
issued  by  virtue  of  the  Act.     And  they  are  not  witb^i^ 
sect  41,  for  no  consideration  is  stated.     In  Curteis     '^^ 
The    Anchor    Insurance  Company  (A),   which  was    ^s** 
action  on  an   annuity  deed  executed  by  three  dir^s^^' 
tors  of  a   Joint  Stock    Company,   the  Court  alloi^^^ 
the  defendants   to   plead    that   the  directors   makm^'-C 
the  deed  had  no  power  to  bind  the  Company  beca.'V^^'^ 
they  had  no  authority  to  affix  the  seal  to  such  a  d^^s^si 
without  being  submitted  to  a  general  or  special  m^^^^ 
ing  of  the  shareholders  in  pursuance  of  stat  7  Sfc    * 
(a)  1  P.  Wms.  558.  (b)  2  H.  4  N.  537. 
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Vifce.  c.  1  la    In  Ernest  v.  NichoUs  (a)  Lord  Wensleydah        1864. 

uid,p.4I9,  "  All  persons,  therefore^  must  take  notice  of  CHAHBnur 

the  deed  and  the  provisions  of  the  Acf '  7  &  8  Vict.  mahoImteb 
e*  UOi     "  If  they  do  not  choose  to  acquaint  themselves      j^^^^^^ 
with  the  powers  of  the  directors,  it  is  their  own  &ult.      Railway 

Company. 

and  if  tfa^  give  credit  to  any  unauthorised  persons  they 

must  be  contented  to  look  to  them  only,  and  not  to  the 

Company  at  large.    The  stipulations  of  the  deed,  which 

restrict  and  regulate  their  authority,  are  obligatory  on 

thome  who  deal  with  the  Company;  and  the  directors 

cm  make  no  contract  so  as  to  bind  the  whole  body  of 

diareholders,  for  whose  protection  the  rules  are  made, 

^u^less  they  are  strictly  complied  with.    The  contract 

huids  the  person  making  it,  but   no  one  else.''     In 

^^ffdley  an  Partnership^  voL  1,  p.  201,  after  citing  this 

P^*8age,  it  is  said,  '^  At  the  same  time,  the  great  principle 

that  directors  of  a  C!ompany  are  rather  special  than 

(^■'Wal  agents,  and  that,  consequently,  th^  have  no 

PiHrer  to  bind  the  Company  except  within  the  limits  set 

7  its  deed  of  settlement,  is  daily  gaining  ground,  and 

^'^y  indeed  be  considered  as  the  established  doctrine, 

^  &r  as  r^ards  Companies  whose  deeds  of  settlement 

*^  Registered,  and  are  therefore  accessible  to  the  public,*' 

^ting  Balfour  v.  Ernest  (6),  and  referring  to,  among 

^tber  cases.  In  re  The  AthewBum  Life  Assurance  Society, 

^^  iHxrte  The  Eagh  Insurance  Company  (c).  The  Official 

^•'•cayer  of  the  AthentBum  Life  Assurance  Society  v. 

^^^^  (i)-     And  in  page  269  it  is  laid  down  as  a  prin- 

W^^  "That  acts  which  sreultravires  do  not  bind  theCom- 

^^,  whether  they  are  actually  known  to  be  so  or  nof 

-^V^ssuming  that  the  Company  may  borrow,  they  can 

(a)  6  H.  L.  Co.  401.  (6)  5  C.  B.  N.  8.  601. 

(r)  4  a:.  #  J.  549.  (d)  1  Giff,  102. 
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18G4.  do  80  onlj  on  certain  oonditionsy  one  of  widdi  kikflOi- 

CuAMBXBB  sent  of  a  general  meetings  and  that  has  iiciibeaBeoa|U 

Maiiohbstia  ^^^'    ^^  nnauthoriaed  nae  of  the  oommoa  aeil  hy  4i 

^■^^  directors  cannot  give  them  a  right  against  the  Compny'- 

Railway  1^  South  Yorkshire  BaUway  amd  River  Dwm  CBmpmf 

CoiDuany.  *   ^  •»    . 

y.  T^  Great  Northern  RaUwajf  Campamy  («);  per  /Mr 
B.  \BlackbuTn,  J.  In  Payne ▼.  The  Magar  rf  Bream(h) 
the  Court  proceeded  on  the  replicsatioiiy  which  sbeiei 
that  the  money  was  borrowed  for  purposes  oathoiiiedtj 
a  local  Act;  and  therefore  the  C!onrt  did  not  dedde  flift 
the  plea  was  bad]  In  Whiie  ▼.  The  Carmardm  {& 
Railway  Company  (e)  the  bonds  were  given  to  tk 
contractors  as  security  for  money  due  to  them  firaa 
the  Company^  and  Wood  V.  C,  on  demurrer  to  s 
bill  filed  by  a  shareholder  against  the  .directors,  ImU 
that  the  Court  would  not  assume  that  the  issuing  of 
such  bonds  was  illegal  or  an  evasion  of  the  Company'i 
Act  In  Troup's  Case,  The  Electric  Telegraph  Csm^ 
pof^y  of  Ireland  (J),  and  Hoards  Case,  In  re  the  sem 
Company  {e),  there  was  a  borrowing  by  a  private  pait- 
nership  whose  deed  of  settlement  gave  no  power  to 
borrow,  and  there  being  no  equity  the  Court  would  not 
interfere. 

Crompton  J.  I  am  of  opinion  that  this  rule  must  be 
made  absolute.  The  case  is  one  of  considerable  im- 
portance, but  it  has  been  fully  argued,  and  we  have  had 
an  interval  of  time  since  the  adjournment  of  the  caae 
for  considering  it.  If  I  entertained  any  doubt,  I  should 
wish  for  further  time,  but  I  do  not  entertain  any,  audit 

(a)  9  Exch.  55.  84.  (b)  3  H.  i  N.  5T2. 

(c)  33  L,  J.  Ch.  93.  (d)  29  Btav,  353. 

{e)  30  Bcav,  225. 
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is  desirable  that  we  should  give  our  judgment  speedily :        1864, 
if  wrong,  it  can  be  set  right  on  appeal.  Chambers 

I  take  the  law  to  be  correctly  laid  down  by  Parke  B.   MAKceKsrwi 
in  The  South  Yorkshire  Railway  and  River  Dun  Com^      Mi^obd 
pany  v.  The  Great  Northern  Railway  Company  (a),  and      ^^^^ 
indeed  it  was  not  much  disputed.     It  is  not  necessary 
to  decide  on  which  party  the  onus  lies  of  shewing 
whether  there  was  a  power  of  borrowing  or  not,  because 
the  present  case  is  within  the  rule  of  law  there  laid 
down.     Parke  B.  says  that,   generally  speaking,    all 
corporations  are  bound  by  their  acts  under  the  cor- 
porate seal  properly  affixed,  which  is  'the  legal  mode  of 
expressing  the  will  of  the  entire  body,  and  are  bound  as 
much  as  an  individual  is  by  his  own  deed.     He  then 
proceeds : — "  But  where  a  corporation  is  created  by  Act 
of  Parliament  for   particular   purposes,   with    special 
powers,  then    indeed    another  question   arises,    their 
deed,   though    under    their    corporate  seal,  and    that 
regularly  affixed,  does  not  bind  them,  if  it  appear  by 
the  express  provisions  of  the  statute  creating  the  cor- 
poration, or  by  necessary  or  reasonable  inference  from 
its  enactments,  that  the  deed  was  ultra  vires — that  is, 
that  the  Legislature  meant  that  such  a  deed  should 
not  be  made."    That  doctrine  applies  to  railway  Com- 
panies, which  are  special  bodies  the  creatures  of  Acts  of 
Parliament,  constituted  for  specific  purposes,  and  the 
Legislature  have,  as  respects  them,  put  a  limit  on  the 
powers  belonging  to  corporations,  and  in  particular  on 
their  powers  of  borrowing  money.     I  think  the  directors 
of  these  Companies  are  in  the  position  of  special  agents, 
having  authority  to  affix  the  seal  of  the  Company  to 
deeds  when  not  ultra  vires,  but  have  no  power  to  affix 

(a)  9  Exek.  55.  84. 
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1864.  the  seal  where  the  Legislature  have  declared,  diiQdlj 

Chambers  ^'  ^7  implication,  that  such  deeds  are  not  to  be  made. 

Manchkstbb  ^^^  *^®  Company  are  not  bound  by  the  seal  affixed  Ijy 

and  the  directors  to  a  deed,  not  merely  where  there  is  ilk- 

Railway  gality  in  it,  but  where  the  directors  have  not  authontjr 

CompaDj. 

to  affix  it  The  power  of  a  partner  to  bind  the  partner- 
ship is  in  the  nature  of  that  of  an  agent  to  bind  Iw 
principal ;  and  with  some  limitations  such  is  the  power 
of  the  directors  of  a  Company  to  bind  the  Company. 
Though  they  have  the  custody  of  the  seal  of  the  Cob«  > 
pany,  they  have  no  right  as  agents  to  affix  it  to  a  deed 
which  the  Legislature  have  said  shall  not  be  made.  I 
agree  with  Mr.  LuM%  argument,  that  the  scope  of  the 
legislation  on  this  subject  is  that  the  Company  shoidd 
not  have  power  to  increase  their  capital  withootihe 
sanctions  specified  in  their  Act.  We  must  therefore 
see  whether  the  powers  which  belong  to  the  Compsoy 
as  a  corporation  are  limited  by  express  or  implied  pro* 
hibition. 

Stat  7  &  8  Vict.  c.  85.  *.  19.,  after  reciting  that  tsm^ 
railway  Companies  had  borrowed  money  in  a  mamu^ 
unauthorised  by  their  Acts,  &c.,  contains  a  prohibitk^ 
against  some  modes  of  borrowing.  If  indeed  they  o^ 
borrow  without  a  loan  note  the  act  would  be  valid.  Bc^ 
it  is  monstrous  to  say  that  the  borrowing  of  mone^ 
upon  the  security  of  such  a  note  is  not  impliedly  illegal  - 
The  only  doubt  arises  upon  the  words  imposing  HtC- 
penalty — whether  the  penalty  applies  unless  the  instn# 
ment  issued  is  negotiable  or  assignable ;  but  the  secti0 
goes  on  to  provide  that  the  Company  may  ''  renew  aac 
such  loan  note  or  other  instrument,"  issued  prior  to  t^ 
passing  of  the  Act ;  and  the  recital  mentions, ''  such  k:= 
notes  or  other  securities  having  been  issued  and  recei^* 
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n  good  faith  as  between  the  borrower  and  lender/'    I        1864. 
liink  the  penalty  must  attach  to  the  loan  notes  mentioned     Cbambkes 

n  the  first  part  of  the  clause,  and  therefore  impliedly  Mamchestir 
;he  L^islature  prohibit  any  borrowing  except  in  the      milford 
nanner  authorised  by  the  special  Act  RaUway 

•^  '^  Company. 

By  sect  8  of  the  special  Act  the  Company  as  soon  as 
lie  whole  capital  shall  have  been  subscribed^  which  has 
lot  yet  been  done,  are  authorised  to  borrow  185,000/. 
m  mortgage  of  their  undertaking.  It  is  said  that  this 
[eaves  untouched  the  power  of  borrowing  money  on  bond 
ir  by  simple  contract,  so  that  though  the  Company  can 
)nly  borrow  that  sum  on  mortgage  the  Legislature  have 
left  to  the  Company  a  larger  power  of  borrowing  money 
m  other  security.  But  it  is  a  strange  construction  that 
by  an  enactment  giving  them  a  limited  express  power  of 
borrowing,  they  are  to  have  a  general  implied  power  of 
borrowing.  I  agree  with  Mr.  Lush  that  the  more 
latural  construction  is  that  this  is  an  enabling  section, 
^ving  power  to  the  Company  which  it  would  not 
vtherwise  have  possessed,  and  that  the  directors  can- 
lot  borrow  money  in  any  other  way  so  as  to  bind  the 
>>mpany.  And  this  construction  is  recognised  in 
*  The  Companies  Clauses  Consolidation  Act,  1845," 
vhich  by  sect.  38  enacts,  "  If  the  Company  be  autho- 
ixed  by  the  special  Act  to  borrow  money  on  mort- 
gage or  bond,  it  shall  be  lawful  for  them,  subject  to 
;he  restrictions  contained  in  the  special  Act,  to  bor- 
x>w  on  mortgage  or  bond  such  sums  of  money  as  shall 
torn  time  to  time,  by  an  order  of  a  general  meeting  of 
:he  Company,  be  authorized  to  be  borrowed,  not  ex- 
seeding  in  the  whole  the  sum  prescribed  by  the  special 
kctf  &C.,''  which  means  that  the  special  Act  was  required 
to  enable  the  Company  to  borrow.      The  provision  in 
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ISM.       this  section,  coapkd  with  the  19di  secdon  of  alaL  7t8 

CuAMmKBM'   Vict  c.  85.,  impliedlF  prevents  the  Compmyfiam  borrov- 

MAscBKvnE   ^  moneT  in  any  other  waj  dum  on  mortgage.    Agsin, 

Miiuroftp     '^  ^^  ^^  ^  common  law  power  to  borrow 


^^'v*J  bond  or  other  secaritr,  the  power  omferfed  npcm  them 
bjr  their  special  Act  of  borrowing  on  mortgage  and  mider 
restrictions  would  be  idle.  Further^  sect.  41  of  stat 
8  ft  9  VieL  c.  1&  requires  that  in  erery  mortgage  and 
bond  for  securing  monejr  borrowed  by  the  Company  the 
consideration  shall  be  truly  stated^  not  merely  on  acoonnt 
of  the  stamp,  because  that  is  regulated  by  the  amoont 
of  the  sum  borrowed  ;  and  sect.  45  requirea  that  a 
r^;ister  of  mortgages  and  bonds  shall  be  kept  for  in- 
spection. 

In  Payne  v.  TTte  Mayor  of  Brecon  (a)  a  special  Act 
gave  the  corporation  express  power  to  borrow  money  for 
the  purposes  of  the  Act.  In  fFhite  t.  77k«  Carmarthen  tfe. 
Railway  Company  {b)  the  bonds  were  given  for  a  debt 
really  due  to  the  contractors  for  work  done,  and  were  valid 
being  proper  instruments  to  be  given  in  that  case.  The 
bonds  before  us  derive  their  name  from  a  gentleman 
whom  we  all  know  to  be  a  person  of  great  ability; 
though  not  assignable  at  law  they  are  in  the  nature  of 
an  account  stated  under  seal,  not  for  increasing  the 
capital,  but  by  way  of  payment  of  what  is  legally  due. 
For  they  were  intended  to  enable  Companies  to  hand 
over  to  contractors  to  whom  they  were  indebted  for  work 
executed  uhder  their  contract  something  which  was 
equivalent  to  money  and  upon  which  money  might  be 
raised.  It  is  the  same  as  if  the  Company  issuing  them 
said  to  the  contractors,  "  We  are  liable  to  you  for  work 
done  under  our  Act  of  Parliament,  and  our  object 
(a)  ZK^N.  672.  (A)  33  L.  J,  Ck.  S3. 
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in  giving  you  these  bonds   is  to  enable  you  to  raise        1864. 
upon  tbem  the  sums  therein  specified.'*     Troupes  Casey     chambkbs 
The  Electric    Telegraph    Company    of  Ireland  (a),   as    mabubester 
explained  by  Mr.  Kelly  shews  that  when  the  money      j^j^o^,, 
borrowed  has  been   applied   for  the   purposes  of  the       Railway 
Company  the   lender   has    an   equity  to   follow    and 
leooyer  it,  or  at  least  a  Court  of  equity  will  not  assist 
the   Company  in    resisting   payment.      But  here  the 
scheme  of  issuing  these  bonds  was  resorted  to  for  the 
purpose  of  raising  money  upon  them  in  order  to  enable 
the  plaintiff  to  discharge  the  liability  into  which  he 
had  entered  on  behalf  of  the  Company  of  which  he  was 
ebairman.     I  am  inclined  to  think  that  that  transaction 
wliich  was  the  origin  of  the  whole,  and  which  was  in 
WDibstanoe  a  loan,  was  illegal. 

These  bonds  are  therefore  void  as  being  without  con- 
nderation,  and  also  tainted  with  the  illegality  of  the  old 
transaction  for  which  they  were  given  as  a  fresh  security; 
aeoid  farther,  as  being  a  direct  or  indirect  mode  of  bor- 
rowing money.    It  is  dear  that  the  plaintiff  had  know- 
ledge of  the  purpose  for  which  they  were  sealed,  and  he 
"was  a  party  to  the  resolutions  by  which  the  secretary  of 
"the  Company  was  authorized  to  seal  them.     He  took 
^e  bonds  for  the  pui|>ose  stated,  and  applied  them  to 
that  purpose;    though  whatever  was  done  with  them 
afterwards,  the  giving  of  them  was  for  raising  money  in 
a  way  both  expressly  and  impliedly  prohibited  by  Act  of 
Ftoliament,  and  therefore  void,  and  the  plaintiff  cannot 
recover  upon  them. 

As  to  the  point  whether  the  prohibition  against  borrow- 
ing extends  to  the  overdrawing  by  the  Company  of  the 
sooount  at  their  bankers  to  a  small  extent  for  the  imme* 

(a)  29  Hear.  353. 
VOL.  v.  2>  R  B.  &;  s. 


mflomnisats  w^ibl  sy 

kcirs  TiTyffifpff  mcdd  ace  be  aade,  and  4at  tUi  < 
«.:.iCi^  X  ricii  jirfrmrr  tf  ivr.    If  we  bad  to 
vtiedber  is  wm  x  ioesce  a&cipntabk  ground^  it  woaU 

md  ve  fiooGji  har^  ^  refier  to  tlie  dedBons  in  the 
Coom  Gif  ecnhj.  Ba?  as  dkoe  is  a  defence  at  law  thift 
qnestzsai  does  noc  arisen  If  the  plaintiff  is  diwiiatiiifioil 
wish  cKxr  dedaoa  he  zciisc  go  to  a  Coort  of  equity. 

This  13  the  case  oC  a  rulway  Company  created  by  a 
special  Act  of  Parliament  for  particular  pnrpoees,  and  sob- 
ject  to  a  series  of  general  Acts;  and  when  I  look  at  the 
whole  sdieme  of  stat.  7  &  8  llet.  c  85.,  and  especially 
sect.  19,  together  with  sect  38  of  the  Companies  Clansei 
ConsolidationAct,  iaA5, 8&9nrf.c.l6.,and8ect  Softhe 
special  Act,  23  ft  24  Vici.  c.  clxxv.,  which  prescribes  the 
mode  in  which  money  is  to  be  raised  for  the  purposes  of 
the  undertaking,  I  come  to  the  conclusion  that  it  appears 
clearly  by  reasonable  and  necessary  inference  that  the 
Legislature  have  restrained  the  power  of  the  Company  to 

(a)  0  Exch.  oo.  84. 
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DW  money  on  mortgage  or  bonds  except  in  the  way       1864. 
orised  by  the  special  AcL  In  the  course  of  carrying     Cuambeks 
idr  business,  a  Company  may  be  accommodated  by   makcbkstee 
bankers  with  temporary  small  advances,  which  in     milfobd 
ling  would  be  described  as  money  lent;  but  the     (^^*^ 
bion  whether  such  advances  are  legal  does  not  arise 
is  case,  because  here  was  a  complete  borrowing  by  the 
pany.    It  was  argued  that  sect  19  of  stat  7  &  8 
.  c«  85.  attaches  the  penalty  to  the  issuing  of  a  loan 
rather  than  to  the  issuing  of  such  instruments  as 
i;  but  the  answer  is,  that  it  shews  the  object  of 
Legislature  to  have  been  that  there  should  be  no 
owing  except  in  the  mode  specified,  and  a  penalty 
;  attached  to  the  act  of  borrowing  otherwise,  it  is 
.  These  instruments  are  called  '^ Lloyd's  bonds,''  and 
[>t  profess  to  be  issued  under  The  Companies  Clauses 
Kdidation  Act,  1845,as  securities  for  money  borrowed, 
are  they  debentures  such  as  are  usually  issued  by 
panics.    No  person  taking  them  could  say  I  have 

misled.  They  are  on  their  face  the  acknowledge- 
b  of  a  debt  to  some  particular  person,  with  a 
oant  to  pay  it  Such  instruments  may  be  useful 
lis  way :  when  a  Company  are  indebted,  it  may  be 
enient  to  make  a  bond  pointing  to  a  particular 
ion  of*  the  debt  actually  due ;  it  would  facilitate 
lasignment  in  equity  of  the  debt  thus  acknowledged 
le  due,  and  possibly  throw  upon  the  Company 
onus  of  shewing  the  non  existence  of  the  debt, 
if  there  be  no  debt  existing,  such  an  instrument 
ot  create  one,  nor  put  the  assignee  in  a  better 
ion  than  the  original  obligee  or  covenantee.  And 
person  holding  it  could  not  recover  upon  it  if  it 

shewn  that   it    was    given   gratuitously,  or  was 
2  B  2 
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1864.  not  anthorued  by  statute.  When  we  read  the  leadatkm 

Cbambbm  ^^  ^^^  ^6ih  Jlfoy,  1868,  it  is  dear  that  these  bcmda  me 

llAjicusnsB  g?^^^  ^  ft  security  for  money  borrowed  firom  the  bankers 

and  of  the  Company ;  and  according  to  the  minutes  in  the 

BaUwaj  books  of  the  Company,  the  loan  of  10»0002>  was  a  Ima 

Company. 

to  the  Company. 

I  do  not  go  into  the  questions  as  to  the  required 
amount  of  capital  not  having    been  raised,   or  (he 
issuing    of   these  bonds  not   being    authorised  by  i^ 
general  meeting :  the  money  was  not  raised  by  me 
of  a  mortgage,  which  is  the  only  way  of  raising 
authorized  by  the  special  Act  of  this  Company.    Tbe^^ 
plaintiff  had  become  security  for  a  loan  to  the  Com-  — ' 
pany,  by  signing  a  joint  promissory  note.    When  the   ^^ 
note    became    due  the    bank  had  a  right   to  come    ^ 
upon  him  and  the  co-surety,  but  he  could  not  hate     ^^ 
sued  the  Company  for  money  paid  to  their  use :  he  paid     ^ 
it  to  discharge  a  loan  which  was  not  contracted  by 
the  Company  in  compliance  with  the  restrictioins  im* 
posed  by  their  Act.    In  pursuance  of  the  refokatioa  of 
the  20th  May,  1868,  to  which  the  plaintiff  was  a  party, « 
the  bonds  were  sealed  and  dehvered  to  him.    It 
not  matter  what  he  did  with  them,  but  they  were  gif 
that  he  might  raise  money  upon  the  security  of 
If  the  loan  was  not  authorized,  and  therefore  void, 
bonds  given  to  facilitate  the  raising  it  are  equaUy 

My  brother  Shbb,  who  has  gone  to  Chambers, 
quested  me  to  say  that,  so  far  as  he  heard  the  argumeci^sniy 
he  agreed  with  our  judgment. 

Bule  absolav-i^ot^. 
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DkUTBRS   against  ToWNSEND.  Tuesday, 

*'  JXMM  7th. 


.  8mM$  that  the  pomtion  laid  down  in  some  books,  that  the  holder  ^^  of  ex* 

a  bin  ef  exchange  who  has  brought  an  action  on  it,  cannot  transfer  ^L^ufJ^ 

»  another  indorsee  for  value  so  as  to  enable  him  to  sue,  if  the  Indorsee    ig^Sj. 

I  DOtioe  of  the  pendency  of  the  former  action,  cannot  be  supported.        JuUr  tustiom. 

',  To  an  action  on  an  oTerdue  bill  of  exchange  for  25/.,  drawn  by  f^^j^ 

pi^aUe  to   himself  or  order   three  months  after  date,  accepted  jj^J^' 

the  defendant^  and  indorsed  by  L.  to  the  plaintifE;   the  defendant  ^^**^' 

idad  that,  before  the  commencement  of  tne  snit,  J.,  being  the 

dar  of  the  bill,  commenced  an  action  against  the  defendant  upon  it, 

an  it  appealed,  as  the  fact  was,  that  L.  had  indorsed  the  bill,  which 

ion  was  still  pending.    The  plea  then  averred  the  identity  of  the  sums 

jned  in  both  actions,  and  that  the  plaintiff  became  the  holder  of  the 

,  and  Xb  indorsed  the  same  to  him  after  it  became  due,  without  con- 

BfBtioa  and  with  notice  of  the  pendencv  of  the  former  action,  and 

die  pnmises :  held,  that  the  plea  was  bad. 

^HIS  was  an  action  on  an  overdue  bill  of  exchange 
fbr  25/. ;  drawn  by  E.  L.  Levy  on  the  Ist  May,  1863, 
yable  to  himself  or  order,  three  months  after  date, 
oepted  by  the  defendant ;  and  indorsed  by  Levy  to 
e  plaintiff. 

Plea.  That  before  the  commencement  of  this  suit 
e  B.  fV.  Aaron,  being  the  holder  of  the  bill  of  ex- 
ange,  commenced  an  action  against  the  defendant  by 
ning  out  of  the  Court  of  Queen's  Bench,  on  the  6th 
ifUMt,  1863,  a  writ  of  summons  under  "  The  Summary 
ocedure  on  Bilb  of  Exchange  Act,  1855,''  for  the 
x>Tery  of  the  amount  of  the  bill  and  expences  of 
ting,  and  which  writ  of  summons  was  in  the  special 
m  contained  in  the  schedule  to  that  Act  annexed, 
i  indorsed  as  therein  mentioned ;  and  by  which  in- 
raement  B.  W.  A.  claimed  25/.  \$.  and  interest  due  to 
n  as  the  holder  of  the  bill;  and  by  which  it  appeared, 
d  as  the  fact  was,  that  E.  L.  L.  had  indorsed  the 
ne ;  and  which  writ  was  served  upon  the  defendant,  and 
lich  action  and  writ  were  still  pending  and  had  never 
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1S64.  been  determined  or  diacontinned :  and  that  the  plai 
Dectilks  aftervards,  on  the  24th  of  Odober,  1868,  oommei 
Towstno.  ^  action  under  and  by  virtue  of  the  promifHi 
"  The  Summary  Procedure  on  BiUs  of  Exchange  . 
1855,"  by  issuing  a  writ  of  summons  in  the  special  I 
in  Schedule  A.  to  that  Act  annexed^  and  indorsee 
therein  mentioned,  and  by  which  indorsement 
plaintiff  claimed  2oL  5s.  principal  and  interest  doc 
him  as  the  holder  of  a  bill  of  exchange  drawn  by  J?. 
L.  upon  and  accepted  by  the  defendant,  and  indcxi 
by  E.  L.  L.,  and  also  2m.  6dL  for  noting^  and  2L 
for  costs ;  and  which  last  mentioned  writ  of  sumnu 
so  indorsed  was  issued  by  E.  L.  L.  as  the  attorney : 
the  plaintiff,  and  was  duly  served  upon  the  defends: 
and  that  the  last  mentioned  writ  was  issued  and  pro 
cuted  by  the  plaintiff  for  the  recovery  of  the  sai 
identical  principal  sum  of  money  for  which  B.  fK  . 
issued  his  writ,  and  during  the  pendency  thereof  ai 
upon  and  in  respect  of  the  same  identical  bill  of  e 
change,  and  upon  and  in  respect  of  the  same  identic 
consideration  and  no  other  :  and  that  the  plaintiff  toi 
the  bill  and  became  the  holder  thereof,  and  E.  L. . 
indorsed  the  same  to  the  plaintiff  after  the  same  becan 
due,  without  any  consideration  or  value,  and  wi 
notice  and  knowledge  of  the  pendency  of  the  first  me 
tioned  action,  and  all  the  several  matters  in  this  pi 
mentioned. 
Demurrer,  and  joinder. 

Harinytoriy  in  support  of  the  demurrer. — The  plainti 
being  a  mere  indorsee  without  value  and  without  notic 
stands  in  the  position  of  Levy  who  indorsed  to  him,  ai 
the  plea  shews  nothing  to  impeach  Levt/*s  title*     [I 
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dted  BoMonquet  v.  Dudman  {a)  and  Wathins  v.  MauU  (&).]        1864. 
[Blackburn  J.     In  ByUs  on  Bills,  159,  160, 8th  ed.,  it  is      Diutkbs 
iaid : — *'  The  holder  cannot  transfer  after  action  brought,    Towhsevd. 
so  as  to  give  his  transferee  a  right  of  action,  provided 
the  latter  were  aware  that  the  action  was  commenced/' 
ibr  which  is  dted  Marsh  v.  Newell  (c).]     The  authorities 
tliere  cited  do  not  bear  out  that  position.     [He  was 
felien  stopped.] 

A  A.  Fislier^  contra. — Every  indorsement  of  a  bill  of 
^sxchange  is  primS  facie  for  value;  Dabbs  v.  Humphrey{d\ 
J)od  y.  JSdwards  (e).     In  the  passage  cited  from  Byles  on 
^itts,  the  author  also  refers  to  Jones  v.  Lane  (J);  where 
^klerson  B.  says,  p.  294,  '*  In  Cohmbies  v.  Slim,  cited  in 
^lifr.  Chith^s  Book  on  Bills,  the  Court  of  King's  Bench 
lidd  that  an  indorsement  after  action  brought  on  a  note 
overdue,  would  nevertheless  give  the  indorsee  a  right  of 
action  unless  he  had  express  notice  of  the  action.    Here 
the  defendant  had  express  notice  of  it,  and  I  think  an 
action  would  not  lie,  at  the  defendant's  suit,  on  th® 
bilL     I  should  probably,  however,  had  it  been  necessary, 
have  allowed  the  defendant  to  have  argued  this  ques- 
tion before  the  ftiU  Court."     In  Chitty  on  Bills,  p.  157, 
10th  ed.,  we  find,  "Nor  can  a  person  who  receives  a 
biU  with  notice  that  an  action  has  been  commenced 
thereon  and  is  still  depending,  maintain  another  action 
against  the  same  party  -"  and  he  adds,  in  a  note,  "  But 
it  is  otherwise  where  the  indorser  has  not  received 
such  notice,'*  Colombies  v.  Slim  (g).     The  pendency  of 
an  action  by  an  informer  to  recover  a  penalty  is  a  bar 

(a)  1  Stark.  1,  2.  {h)  2  Jac,  #•  W.  237. 

(c)  1  Taunt,  109.  (rf)  4  Jlf.  #•  8c,  285. 

(#)  2  Car.  4- P.  602.  (f)  3  Y.  #  C.  281. 

(ff)  2  Chif.  037. 
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"fus— "iiar  -Lct  :fic  inwqr  11  sie  biB. ! 

•▼nirh  -v^  snac  ^ke  3  jave 
i??TTtn*  iue  mil  leei  nsatincnreiL  . . 
iiiiciseaieijc  s  :fie  iiainciR  The 
niaed  .&  dieraorc  -rfiai:  die  holder  of  m  bES 
'nrin^pr  la.  ictaizi  3a  ic  cumot  tnnafer  it  to  \ 
imicrMe  iir  ▼:ilie  %  39  tc  eiuble  him  to  aoe^  if  Ae 
Lii:i:n«%  jini  occuze  of  the  peiuieixcT  of  die  fimner 
acdoc  T^Liz  ii»  1  prcciisiiioti  to  whicK  I  am  not  pr^- 
par?:i  :j  ifideni.  Hie  iioider  of  a  bill  b  primfi  fade 
er.r.rled  ^  ztlhz  azi  icrloa  apoa  it,  even  thoosli  it 
va;s  irdoned  u  him  alter  h  became  due ;  for  the  oolj 
coTiaeqiieTice  of  tLac  is,  that  whateTer  vould  hare  been 
a  defence  to  an  actioQ  on  the  bill  in  the  hands  of 
the  transferor  is  eqaallj  so  to  one  in  the  hands  of 
the  transferee.  Here  the  transferror  conld  not  hare 
brought  two  actions^  and  the  two  actions  are  not  brought 
bj  him,  for  one  is  bv  the  holder,  who  is  entitled  to 
bring  it  if  the  bill  is  not  paid.  The  acceptor  is  liable 
on  the  billy  and  might  prevent  a  second  action  by  paying 
its  amount      Suppose   he  does  not,  and  an  action  is 
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brought  by  the  second  indorsee^  what  is  his  remedy  ?        1864. 

The  answer  is  that  two  courses  are  open  to  him.     He      dbutkbs 

may   pay  the  bill    and    plead    a   plea    puis    darrein     towmsehd. 

continuance,   although  there   might  be   inconvenience 

on  the  score  of   costs.     But    he    has    another  very 

simple    remedy.     He  may  come    to    this    Court   for 

its  interyention,   because  in  justice  and  equity   when 

the  bill  has  been  transferred  to  the  second  holder,  the 

new  action  is  equivalent  to  an  abuse  of  its  process, 

irhich   the  Court  will  not  allow.      That  is  a  much 

impler  and  better  course  than  talking  about  equities. 

?ry  the  present  question  by  this  test.     It  is  perhaps 

onaistent  with  this  plea  that  Aaron  having  brought  an 

.ction  against  the  acceptor,  had  also  had  recourse  to 

Levy,  the  drawer ;  for  often  the  holder  of  a  bill  brings 

ictdons  against  every  person  whose  name  is  upon  it. 

Suppose  he  had  done  so  here,   could  not  Tevy  have 

wrought  his  action  on  this  bill  when  he  got  it  back  ? 

rherefore,  if  Levy  could  have  brought  his  action,  I  see 

no  reason  why  the  transferee  after  the  first  holder  could 

not  bring  his  action  alsa     It  is  true  that  in  Janes  v. 

Zone  (a)  AUkrson  B.,  p.  294,  lays  down  a  difiierent  rule, 

but  he  says  it  was  not  material  to  decide  the  point,  and, 

if  it  were,  he  would  wish  a  further  argument  upon  it 

Neither  does  the  case  of  Marsh  Vi  Netoell  {b\  referred  to 

in  Btfles  an  Bills,  p.  159, 8th  ed.,  bear  out  the  proposition. 

Ckohfton  J.  This  plea  is  bad,  and  does  not  raise 
tlie  question  which  it  probably  intended  to  raise.  The 
^cts  are  quite  consistent  with  this,  that  Levy  may  have 
ieen  compelled  to  pay  this  bill,  and  so  became  holder, 
ind  consequently  entitled  to  sue,  although  the  later 

{a)  3  r.  #  C.  281.  {h)  I  Taunt,  109. 


VA 


uese  soa  3cc 
joidflr  IE  1.  niL  nti 
xTUflCcii  JL   azL  :3e 
^ae  piBiiiing  iccaii.     Tz\ 
pcinr,  inc  I  iql  THTJnfrf  A 
Cior:  "sias  :ae  grniiiTiiry  of  Aac  ; 
epiaaLe  soDsdaxsaiL  n£  cbe  Court, 
pieadaate  in  imr. 

I:  ippcon  Clear  firem  die  asdiantiei  that  tke  fid  cf 
a  cncHe  in  aecoa  bexn^  in  Btigariou  doei  not  nalDB 
ic  noc  transnuie.  Tie  defrndant  kaa  two  model 
of  reii^  He  misht  either  pkad  aater  acCioa  pending^ 
or  appiinao  the  eqnitable  juriidictioa  of  the  Coort  to 
stay  the  proceedings.  But  hj  the  lull  haTing  been 
pa«ed  in  this  war  to  another  party  to  soe  upon  i^ 
the  plea  of  anter  action  pendins:  would  fiul,  beeaiM 
the  new  action  applies  to  the  new  indorsement,  ind 
therefore  one  might  think  he  might  say,  I  will  alknr 
you  to  recover,  and  plead,  as  a  plea  pnis  darrein  con- 
tinuance^ judgment  recovered  by  another  party.  But 
by  the  new  rules  an  inconvenience  arises  there,  becaoie 
to  such  a  plea  the  plaintiff  may  say,  I  had  a  good 
cause  of  action  at  first. 

On  the  whole,  though  there  are  some  authorities  in 
the  books  to  the  contrary,  I  think  a  plea  such  as  I  hafs 
suggested  would  not  be  pleadable  in  bar;  and  that,  st 
all  events,  the  plea  in  its  present  form  is  bad. 

Blackburn  J.     I  agree  with  the  Lord  Chief  Justice 
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my  brother  Crompton  that  this  plea  as  pleaded  is  1864. 
ly  bad^  and  that  if  it  had  been  pleaded  in  the  form  Dbotww 
suggest,  it  would  have  been  equally  so.  In  taking  xownswid. 
bill  from  Lay^  the  plaintiff  has  no  better  title  than 
nd  the  question  therefore  is,  whether  the  facts  in 
plea  would  have  prevented  Levy  maintaining  the 
»1L  Those  facts  are,  that  Levy  having  drawn  the 
which  must  be  taken  to  have  been  for  value.  Levy 
rsed  to  Aaron,  which  we  must  also  assume  to  have 
I  for  value,  that  Aaron  accepted  the  bill,  and  after 
Levy  became  holder,  (it  does  not  appear  how),  but 
nust  take  it  to  have  been  in  the  only  possible  way, 
laron  coming  on  him  and  his  taking  back  the  bill 
1  Aaron,  Now  the  indorsee  having  sued  the  acceptor, 
he  be  defeated  by  a  plea  alleging  that  a  previous 
Q  had  been  commenced  by  Aaron  f  It  is  enough 
ate  the  proposition.  How  can  the  drawee  be  res- 
Ible  for  what  the  indorsee  may  have  done?  Besides 
h  (although  it  is  hardly  worth  citing  an  authority 
bhe  point  has  been  decided  in  Callow  v.  Lawrence  (a). 
suppose  the  plea  had  stated  what  I  imagine  was 
kded,  that  Aaron,  afier  he  commenced  the  action, 
rsed  the  bill  for  an  oppressive  purpose  to  another, 
Ihe  plea  would  not  be  good.  The  holder  of  a  bill 
indorse  it,  and,  if  overdue,  the  indorsee  takes  it, 
the  equities  upon  it.  But  I  never  heard  that  an 
nee  takes  a  worse  title  than  the  indorser.  If 
m  had  brought  a  second  action,  no  more  could 
deaded  against  him  than  can  be  pleaded  against 
original  indorsee. 

hen,  Byles  on  Bills,  p.  159,  8th  ed.,  and  CTiitty  on 
t,  p.  157,  10th  ed.,  are  cited  to  shew  that  if  an 

(a)  SM.fS,  95. 
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1864.       indorsee  takes  a  bill  with  notice   that   an  action  is 
DEUTKR8  "  pending,  it  is  a  defence  for  the  acceptor.     If  this  meani 
r3.i>«f>     ^^^^  *^**  ^^^^  ^^^  ^  pleaded  in  bar  against  the  mainte- 
nance of  the  second  action,  it  is  contrary  to  prindide, 
and  the  authorities  cited  for  it  do  not  bear  it  out   la 
Marsh  v.  Newell  (a)  the  question  was  whether  the  Court 
could  under  those  circumstances  stay  the  action ;  whidi 
was  entirely  a  matter  for  their  equitable  jurisdictiaiL 
In  Colombies  v.  Slim  {b)  the  Court  decided  that  a  pki 
of  this  sort  was  bad  for  want  of  an  averment  of  notke 
of  the  bill  being  overdue.    But  tiiey  proceed  to  ny 
that  if  there  had  been  notice  of  indorsement,  and  the 
second  action  were  brought  to  oppress  the  defendant* 
it  would  be  otherwise.     That  very  expression  shew* 
that  that  is  not  the  substance  of  a  plea  in  bar,  for  yo>^ 
could  not  introduce  an  averment  that  the  action  w^ 
brought  with  the  view  to  oppress.    But  it  is  very  go^ 
ground  for  an  application  to  stay  the  proceedings  ^a 
the  first  action.     The  only  other  authority  is  Jame^ 
Lane  (c).     All  that  amounts  to  is,  that  Aktenan    3 
threw  out  obiter  there  mi^ht  be  a  difierence  in  < 
quence  of  the  indorsee  having  notice  of  the  for 
action,  but  he  expressly  says  that  it  was  not  ne 
to  decide  upon  it,  and  that  he  should  like  to  hear  fiur^^ 
argument 

Shee  J.  concurring, 

Judgment  for  the  plaii:mt 

(a)  1  Taunt.  109.  (6)  2  Chit.  637. 

(c)  3  r.  #  a  281. 
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The  Queen  against  The  Local  Board  for       Saturday, 

^,                                                                   June  4th, 
MiDGLEY.  


6  #6  W.  4. 

1.  Jufltices  of  the  peace  haye  no  power  under  Btat.  5  &  6  JT.  4.  c.  60.  x^twr^tw  and 
9,  86.  to  order  a  highway  to  be  stopped  up  because,  in  consequence  of  gtotnnnatm 
matters  to  arise  at  some  future  time,  another  road  not  yet  made  unU  be   Jm^coova 

•*  nearer  or  more  commodious  to  the  public.**  ^Arti^ate  of 

2.  On  appeid  to  the  Quarter  Sessions  against  a  certificate  of  justices  y^^^        ' 
ordering  certain  roads  to  be  diverted  and  others  to  be  stopped  up,  the  AnnMo/ 
Court  may,  under  sect,  87,  confirm  the  order  as  to  the  stopping  up^  ^ppeoi, 
and  quash  it  as  to  the  diTerting;. 

/^N  appeal  to  the  Quarter  Sessions  of  the  West 
Riding  of  Yorkshire,  held  at  Leeds,  in  October 
1863,  by  the  Local  Board  of  the  District  of  Midgley, 
against  a  certificate  of  two  justices  of  the  peace  under 
Stat.  5  &  6  fF.  4,  c.  50.,  dated  16th  September,  1863, 
the  facts  certified  having  been  tried  by  a  jury,  the  Ses* 
sions  quashed  the  certificate  subject  to  the  opinion  of 
this  Court. 

The  certificate  was  as  follows : — *'  West  Riding  of  York- 
shire, to  wit.  We,  John  Waterhotue  and  Evan  Charles 
Southerland  Walker,  Esquires,  two  of  Her  Majesty's 
Justices  of  the  Peace  for  the  said  West  Riding  of  the 
county  of  York,  acting  within  the  west  division  of  ' 
Morley,  in  the  said  Riding ;  having  been  applied  to  by 
the  Local  Board  of  the  District  of  Midgley,  in  the  said 
Riding  and  within  the  west  division  of  Morley ,  acting 
as  and  executing  exclusively  of  any  other  person  the 
o£Bice  of  surveyor  of  highways  within  the  limits  of  the 
said  district,  and  having  and  exercising  the  powers  and 
authorities,  duties  and  liabilities  of  such  surveyor,  and 


T. 

Ml  DO  LIT. 


622  TRINITY  TERM. 

1864.  ^  ^be  powers^  authorities,  and  discretion  being  yetted 
The  Queer  ^^  ^^^  exercisable  by  them  within  the  said  district 
formerly  vested  in  and  given  to  the  inhabitants  thereof 
in  vestry  assembled  by  the  Act  5  &  6  fF.  4.  c  50^ 
and  pursuant  to  a  resolution  in  writing  of  the  said 
Local  Board  in  that  behalf,  to  view  part  of  a  certain 
public  highway,  being  a  public  bridleway  and  foot- 
way in  the  township,  of  Midgley,  within  the  said  dis- 
trict of  the  Local  Board  of  Midgley  in  the  said  Ridiog 
for  the  distance  of  748  yards,  which  commences  at  or 
near  to  the  Hetid  House  in  the  said  township  of  Midgiq 
within  the  said  district,  at  a  point  where  the  said  pabGc 
highway,  bridleway,  and  footpath  joins  a  oertain  other 
public  footpath  or  highway  leading  over  an  estate^  caM 
Arrowbuthe,  in  the  said  township,  within  the  said  dirtrid^ 
past  Share  End  to  and  over  the  waste  lands  of  tibe  nid 
township  of  Midgley,  within  the  said  district  towards 
Lane  Ends  in  the  township  of  Wadswortk  in  the  sail 
parish  of  Halifax,  and  which  first  mentioned  part  of  a 
public  highway,  bridleway,  and  footpath  thence  ooo- 
tinues  and  proceeds  through  certain  woods  or  enclosnrei^ 
called  or  known  by  the  names  of  Lower  Shore  Eni 
Wood  and  Stoney  Spots  Wood,  to  the  gate  opening  into 
the  Clapper  HiUParh,  all  in  the  said  township  of  JUi^ 
within  the  said  district ;  and  also  to  view  a  part  of  a 
certain  public  footpath  or  highway  within  the  said 
township  of  Midgley  and  within  the  said  district,  in 
continuation  of  the  lastly  described  highway,  bridle- 
way, and  footpath,  and  which  commences  at  the  said 
gate,  called  Clapper  Hill  Park  Gate,  and  extends  ftr 
the  distance  of  784  yards  through  the  said  Cloffff 
Hill    Park    and    through    an    enclosure    caUed   tk 
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ne  PaUwrey  and  terminates  at  Horse  Pasture  Gate,  1864. 
Miiiig  upon  the  said  waste  land  of  the  said  township  The  Qubeh 
MidgUy  and  within  the  said  district,  in  order  that  mh^olkt.  * 
\  said  public  highway  and  bridleway  may  be  stopped 
aa  unnecessary^  and  the  same  part  of  the  same  high- 
jr,  ao  far  as  the  same  is  a  public  footway,  may,  with 
K  secondly  described  public  footpath,  be  diverted  and 
nad  and  afterwards  stopped  up ;  and  also  to  view  a 
qposed  new  public  highway  and  footpath  within  the 
1  township  of  Midgley  and  within  the  said  district, 
1  partly  within  the  township  of  Warkyy  in  the  said 
liah  of  Halifax,  beyond  the  said  district,  to  be  made 
lien  and  in  stead  of  the  said  highways  and  footways 
reinbefbre  described  for  the  distance  of  2105  yards, 
it  is  to  say,  as  to  that  portion  of  the  said  proposed 
^way,  situate  within  the  said  township  of  PFarley,  to 
nmence  at  the  gate  leading  from  the  public  highway, 
led  The  Luddenden  Dean  Highroad,  at  Low,  in  the 
1  township  of  Warley^  to  and  past  Low  Cottage, 
nee  to  continue  in  a  northerly,  north-easterly,  and 
rdi-westerly  direction  to  and  across  the  several  closes 
enclosures  called  [naming  them],  into  Dean  Head 
€upatian  Road,  thence  along  the  said  occupation 
d  to  the  gap  in  the  fence  at  the  northerly  comer 
Dean  Head  Plantation^  where  the  said  gap  opens 
m  Warley  Moor,  and  thence  across  the  said  moor 
a  northerly  direction  to  the  centre  of  Luddenden 
ooh,  in  the  said  township  of  Warley y  and  as  to  the 
t  of  the  proposed  new  highway  and  footpath  for 
distance  of  85  yards  from  such  last  mentioned 
int  thence  over  the  said  brook  and  over  the  waste 
ids  of  the  said  township  of  Midgley ^  within  the  said 
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l.«i^        Samet  xa  a  pcias  m   the  piUfe  lifchpij  and  fni- 
TlM  <^^  V^  ksai£ag  ham  the  Ckitfe  Carr  t»  Juii, 


fbxpof  ^EcnrtLixi  tLe  punk  of  Bna^fbntf  aod  eoa^ 

of  r^ni,  M9  Twb  north  of  cfce  bndp  opfcr  ii»v  O^ 
Stream,  m  the  sud  tovmhip  of  IfidyAy^  aod  alK>  to 
new  a  eertam  ocfaer  paUic  luJkwaj  and  JMitpatliii 
oontiniiance  of  the  hoembefiire  mentioned  pafafichi^ 
w^Y,  faridlevaj,  and  £Dolpalh  m  the  «id  towmlnp  of 
Midglofj  and  within  the  said  dutrict  for  the  aaid  dirtanee 
of  d57  raids,  in  order  that  the  ame  may  be  sicqpped 
up  as  iinufcf  siy,  which  commcnoes  at  the  said  giti^ 
called  Clapper  HJl  Park  Gaie,  and  continnfis  and  pHHi 
tfaenoe  in  westerly  and  sontherlj  directicm  throo^ 
certain  indosores,  called  or  known  as  [naming  Aeml 
to  where  the  said  last  mentioned  highway,  faridlewqr, 
and  Cootpath  ends  at  The  Share  End  Gate,  opening 
upon  the  waste  lands  of  the  said  township  of  MUfybg^ 
within  the  said  district;  and  also  to  view  a  eertsia 
other  highway  and  public  footpath,  in  order  that  thB 
same  may  be  stopped  up  as  unnecessary,  which  com* 
mences  at  a  point  10  yards  north  firom  Head  Hmm 
Bridge,  in  the  said  township  of  Midgley^  within  the  sud 
district,  upon  the  first  hereinbefore  mentioned  highwayi 
and  proceeds  thence  in  a  north-westerly  direction  fiir 
a  distance  of  684  yards  through  certain  woods  and 
inclosures,  called  or  known  by  the  name  of  [naming 
thom]  to  a  point  in  the  westerly  fence  of  the  said 
Short  End  Pasture^  400  yards  north  firom  the  sud 
Shore  End  Gate,  in  the  said  township  of  Mid^^ 
within  the  said  district;  and  also  to  view  a  certain  other 
liighway  and  public  footpath,  in  order  that  the  same 
may  be  stopped  up  as  unnecessary,  which  commenoei 


XXVIL  VICTORIA.  625 

a  point  46  yards  north-east  of  the  westerly  comer        1864. 

a  certain  inclosnre^  called  New-ta-en,  in  the  said  The  Quskx 
raahip  of  MidgUtfj  and  within  the  said  district,  and  midolbt 
Mseeds  thence  in  an  easterly  and  south-easterly  direc- 
n  for  the  distance  of  1109  yards  through  the  said 
domire,  called  The  New-ia-en  Scout  Wood,  The  Upper 
ft  and  Clapper  Hill  Parh^  and  The  Little  Holme,  to 
lere  the  said  highway  and  public  footpath  crosses  The 
ytddenden  Brook,  in  the  said  township  of  Midgley, 
ithin  the  said  district :  and  upon  being  so  applied  to 
s  aforesaid,  having  together  viewed  the  said  public 
ighwaysy  bridleways,  and  footpaths,  as  also  the  said 
t)po0ed  new  highway  and  footpath,  on  the  18th  August, 
^  1868,  at  the  request  of  the  said  Local  Board  as 
tt^eaaid  for  the  purposes  aforesaid,  and  with  the  con- 
tt  in  writing  under  the  hands  of  Joseph  Priestly 
^CMardff,  Esq.,  the  owner  of  the  lauds  through  which 

B«id  new  public  highway  and  footpath  is  proposed 
be  made,  as  being  nearer  and  more  commodious  to 

public,  may  be  had  and  used  as  a  highway  and 
^^ih  by  the  public.  Now  it  having  appeared  to 
Upon  such  view  as  aforesaid  that  the  said  parts  of 
caid  first  and  secondly  described  public  highways, 
^W  as  the  same  are  footpaths,  may  be  diverted  and 
Ki^  so  as  to  make  the  same  nearer  and  more  com- 
^ious  to  the  public  and  afterwards  may  be  stopped 
and  the  said  proposed  new  highway  to  be  made 
0(iigh  the  said  land  of  the  said  Joseph  Priestly  Edwards^ 
Kn  the  consent  of  the  said  Joseph  Priestly  Edwards, 
^ftresaid,  will  be  nearer  and  more  commodious  to  the 
^lic  than  the  said  first  and  secondly  described  high- 
^B.    And  further,  that  the  said  public  highway  first 

^OL.  V.  2   8  B.    &   8. 
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1864.       above  mentioned^  bo  far  as  the  same  is  a  bridleway,  and 
The  QuvKN    *^'  *^^  singular  the  remaining  other  public  highwija, 
MiDciLBT.     bridleways  and  footpaths  described  as  unnecessary  miy 
be  stopped  up,  and  having  also  directed  the  said  L)Cil 
Board  to  affix  a  notice  in  legible  characters  at  die  plioe 
and  by  the  side  of  each  end  of  the  said  highways  £rom 
whence  the  same  are  respectively  proposed  to  be  tonied, 
diverted,  or  stopped  up,  either  entirely  or  subject  ai 
aforesaid,  that  an  application  would  be  made  to  Her 
Majesty's  justices  of  the  peace  assembled  at  Qoarter 
Sessions  in  and  for  the  said  West  Riding,  at  Leedi,  on 
the  20th   October  next,  for  an  order  for  the  stopping; 
diverting,  and  turning  of  the  same  public  highwa7^ 
and  that  the  certificate  of  two  justices,  having  viewed 
the    same,   with  the   plan  of  the  same   and  of  the 
proposed  new  highway  and  proof  of  the  publication  dT 
the  notices  so  required  to  be  given,  would  be  lodgA* 
with  the  clerk  of  the  peace  for  the  said  West  Bidiii|B 
on  the  18th  day  of  September  then  next,  and 
also  directed  the  said  Local  Board  to  insert  the  i 
notice  in   the  Halifax   Guardian^  being  a  newspaper 
generally  circulated  in  the  said  West  Riding,  for  fbtt* 
successive  weeks  after  the  said  view  so  had  by  us  t^ 
aforesaid,  namely,  &c.,  and  having  also  directed  the  lai^ 
Local  Board  to  affix  the  like  notice  on  the  door  of  th^ 
church  of  the  parish  of  Halifax,  within  which  parisia 
the  said  public  highways  lie,  on  Sunday,  &c.    And  i-^ 
now  having  been  proved  to  the  satisfaction  of  us,  tln^^ 
said  justices  first  above  mentioned,  by  the  evidence  ^ 
[naming  them],  that  the  said  several  notices  had  be0E9 
so  affixed  and  published  as  required  as  aforesaid,  sbX 
a  plan  having  been  delivered  to  us  at  the  same  time  oi 
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ich  proof  80  made^  which  said  plan  particularly  describes        1864. 
e  said  old  public  highway  and  the  said  proposed  new     xhe  Qubkm 
ghway  by  their  metes^  bounds^  and  admeasurements  ^* 

ererf  respectively,  and  which  said  plan  has  also  been 
trifled  by  a  competent  surveyor  in  that  behalf;  We, 
le  said  John  JfVaierhouse  and  £van  Charles  Southerland 
'lalker,  Esquires,  being  the  said  justices  first  above 
mentioned,  whose  hands  are  hereunto  subscribed,  do 
wcby  certify  that  we  have  viewed  in  manner  aforesaid 
he  said  public  highways  and  footpaths  proposed  to  be 
liverted  and  turned,  and  the  said  proposed  new  high- 
ly and  footpath  so  to  be  made  as  aforesaid  in  manner 

*  hereinbefore  mentioned,  and  that  all  the  several 
demises  as  aforesaid  have  been  had,  done,  and  per- 
rmed,  and  have  been  proved  to  our  satisfaction,  and 
At    the  said  proposed  new  highway  and  footpath  will 

^aearer  by  165  feet,  and  be  more  commodious  by 
'^on  of  its  being  more  direct  and  less  circuitous  than 
^  ^aid  highway  and  footpaths  hereinbefore  intended  to 
diverted  and  turned  when  the  diversion  thereof  has 
^  made  under  the  provisions  of  The  Halifax  Park 

*  Improvement  Act,  1858,  upon  the  construction  of 
^  ^Pp^T  Dean  Head  Reservoir,  and  that  the  said  several 
rtiways,  bridleways  and  footpaths  so  proposed  to  be 
Pp^  up  are  unnecessary,  because  of  their  being  * 
'8^  than  and  in  close  proximity  to  a  public  highway 
^  bridleway  and  footpaths  leading  from  Lane  Ends 

*  f^echeti  Well,  in  Wadsworth  aforesaid,  to  Low  Bridge, 
^e  said  township  of  Midgley,  which  are  nearer  and 
^^^  convenient  than  the  said  highways,  bridleways  and 
^^paths  so  proposed  to  be  stopped  up  as  aforesaid; 
^  lastly,  that  the  said  several  highways  so  proposed 

2  8  2 
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le  iLOTR  mnmnfriiim 

sid  jesm.  sniimnm  "iuii  Toe  §bii  nesLwsr 

jerr>niii«iie  wn-iit^  'xi  %   avssd  mii 

:iie  iir.:>=siria  -ziersnf  jas  lecs.  3UHXe  -mrter  due 

if  Tlie  Siiir'Lz  PTr\  inii  IsgnvaiLeac  Act,  IS38^  vpoi 

'ikR  TiiitfzncaciL  if  :iie  Hrkt  Deast  Hsmi  RiMwwm^ 

V3fi  one  mrhnrJEti  ay  die  Ssca  kcsbxl  of  The  Genenl 

HiO^vx?  A^  -viiidL  onpowen  die  jibkbos  cm  Tiev  to 

ttrtifr  rhac  &  paonc   hz^wzr  mar  be  diiqted  nid 

mryiiciu  to  the  pnhifc :  and,  Kcoiidhr,  that  inasmodi  » 
the  appeal  was  against  the  whole  of  the  certificate,  and 
that  the  cerrif  care  was  for  diTcrtiiig  more  highwi^ 
than  one,  under  sect.  86  of  The  General  Higfawaj  Ad^ 
the  Quarter  Sessions  could,  upon  the  application  of 
the  respondents  in  this  appeal,  only  decide  against 
and  quash  the  whole  certificate,  and  cotdd  not  lawfully 
under  sect.  87  of  that  Act  decide  upon  the  propriety  of 
confirming  any  part  or  parts  of  the  certificate  without 
prejudice  to  the  remaining  part  or  parts  thereof. 

Tlic  respondents  contended ;  first,  that  the  Quarter  Ses- 
ftions  ouglit  to  confirm  the  whole  certificate,  inasmuch  at 
the  part  objected  to  first  was  authorized  by  the  85th  sec- 
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;  and  secondly^  that  if  ^tbat  part  was  not  so  anthorized^        1864. 

under  the  87th  section  the  Quarter  Sessions  could    The  Qusbx 

uBj  decide  upon  the  propriety  of  confirming  such 

8  of  the  certificate  as  related  to  the  other  roads  cer- 

d  therein  to  be  unnecessary  without  prejudice  to  the 

J  objected  to  first  as  aforesaid ;  and  moved  the  Court 

xmfirm  the  certificate^  either  wholly  or  as  to  such 

bs  as  related  to  the  roads  certified  as  unnecessary. 

%e  Quarter  Sessions  decided  in  favour  of  the  appel- 

te  on  both  objections^  and  refused  the  respondents' 

tion;    and  thereupon   the  respondents  applied    to 

re  the  matters  of  fact  then  determined  by  a  jury 

Boant  to  the  provisions  of  sect.  89  of  The  General 

l^hway  Act ;  but  this  application  the  appellants  op- 

xl :  and  the  Court  thereupon^  without  hearing  any 

enoe  or  submitting  any  question  of  fact,  discharged 

jxffj  and  ordered  the  certificate  to  be  quashed, 

set  to  a  case  for  the  opinion  of  this  Court  on  each 

'he  points.     If  the  part  of  the  certificate  which 

fied  for  the  diverting  and  turning  the  road  so  first 

^5ted  to  by  the  appellants  was  not  authorized  by 

87  of  the  Highway  Act,  and  the  Quarter  Sessions 
i  not  have  lawfully  decided  upon  the  propriety  of 
^i*niing  any  part  of  the  certificate,  then  the  decision 
<>itler  of  the  Quarter  Sessions  was  to  stand ;  but  if 
Escort  of  certificate  for  the  diverting  and  turning  the 

^o  first  objected  to  was  authorized  by  sect.  85,  then 
^Certificate  was  to  be  confirmed  and  enrolled  accord- 
y  i  or  if  the  part  of  the  certificate  as  to  the  diverting 

turning  the  road  was  not  authorized  by  the  85th 
^^  but  the  Quarter  Sessions  could  have  legally 
^ded  upon  the  propriety  of  confirming  any  part  of 
^Certificate  under  the  87th  section,  then  their  decision 


Tie  '9:2akR   i 
Miagrenj  -i    '•nt . 

V.  'w^   iBt  zi  iijEmfUL  "iiac  tfie  3k?  at  ■: 

if  i:LA  lucexk  -viuca  xsaest  'xi  xL«4fiLiiie. 

tha  riAit,  ^  ocr  inrnnrapg  sy  die 

Qnarvr  Ssmciiii  laii  sews  je^sklr  u 

pr;5rjRrT  -:£  rcndmng  mj  part  rf  ?be 

aij<ia  '--f  dui  -riisr  it  :ie  CtxarKr  Se 

tiuc  part  ':f  th^  eeniiatce  wiifciL  rdxaes  to  diiqUiij 

axui  virzLrj^  rhe  r»d§  in  to  be  coo&nccd,  but  it  i 

ocberviaie  vitL  rts^^/KX  to  dias  pordoa  wliicli  rdatn  t 

the  !it#>pficng  Qp  the  nxuis. 

Tb«  case  is  difficult  to  comprehend,  bat  mij  h 
nndentood  tbos,  that  here  vere  sereral  rosda  and  bridle 
wajn,  fiofne  of  which  were  propoaed  to  be  diyerted  am 
othem  imbstitnted  for  them,  and  Bonie  to  be  atoppei 
tjp  an  tinneceMary.  The  justices  certify  that  the  ''pro 
ftmvA  new  highway  and  footpath  will  be  nearer  by  161 
fr^,  and  be  more  commodious  by  reason  of  its  bein| 
;noro  direct  and  less  circuitous  than  the  said  highwa; 
(a)  bB.iA.  627. 
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and  footpaths  hereinbefore  intended  to  be  diverted  and        1864. 
turned  when  the  diversion  thereof  has  been  made  under  "rhe  Qukwi 
the  provisions  of  The  Halifax  Park  and  Improvement      midolbt. 
Act,  1858,  upon  the  construction  of  the  Upper  Dean 
Head  Reservoir  J*     As  far  as  it  goes  it  appears  that  the 
road  which  they  intended  to  substitute  was  not  shorter 
or  more  convenient  than  the  existing  road,  but  the 
question  is  whether  it  is  sufficient  for  the  justices  to 
certify  that  the  existing  road  shall  be  altered   in  a 
manner  which,  probably,  will  have  that  eflFect. 

It  would  have  been  more  reasonable  perhaps  if  under 
these  circumstances  the  parties  had  not  objected  to  this 
certificate,  but  they  have  done  so,  and  we  must,  there- 
fore, see  how  the  law  stands. 

Sect.  85  of  Stat.  5  &  6  ^.  4  c.  50.,  ''to  consolidate 
and  amend  the  laws  relating  to  highways,^'  says  that 
the  justices  shall  certify  **  that  the  proposed  new  high- 
waj  is  nearer  or  more  commodious  to  the  public ;  and 
if  nearer^  the  said  certificate  shall  state  the  number  of 
yards  or  feet  it  is  nearer,  or  if  more  commodious,  the 
reasons  why  it  is  so;  and  if  the  highway  is  proposed  to 
be  stopped  up  as  unnecessary,  either  entirely  or  subject 
as  aforesaid,  then  the  certificate  shall  state  the  reason 
why  it  is  unnecessary.''  All  that  points  to  the  present 
tense,  and  not  to  what  the  justices  might  reasonably 
expect  would  take  place  afterwards.  Therefore  the  cer- 
tificate as  to  diverting  and  turning  these  highways 
assigns  a  bad  reason,  and  the  Quarter  Sessions  decided 
rightly  that  the  justices  had  no  power  to  make  a  certi- 
ficate for  that  purpose. 

Bat  then  we  come  to-  the  parts  of  the  roads  di- 
rected to  be  stopped  up.  The  section  I  have  read  says, 
if  a  highway  is  to  be  stopped  up  as  unnecessary  the 
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1864.  certificate  of  the  justices  shall  state  the  reason  why  it 
The  Quebm"  ^®  ®®*  ^^  certificate  before  us  relates  to  several  higbr 
MiDGLKT  ^*y®>  bridleways  and  footpaths,  which  it  describes  as 
**  unnecessary^  because  of  their  being  longer  than  and 
in  close  proximity  to  a  public  highway  and  bridleway 
and  footpaths  leading  from  &c.  to  &c^  whidi  are 
nearer  and  more  convenient  than  the  said  highwayi^ 
bridleways  and  footpaths  so  proposed  to  be  stopped 
up/'  These  are  separate  and  different  roads  from  thoie 
proposed  to  be  diverted.  The  certificate  says,  we  pro- 
pose to  stop  them  up  because  it  is  more  convenient 
that  that  should  be  done.  K  that  is  so  in  &ct  there 
was  good  reason  for  doing  it 

Before  the  Highway  Act,  5  &  6  FT.  4.  c.  50.,  peo]^ 
were  bound  to  deal  with  each  highway  as  a  separate 
thing.    But  sect.  86  of  that  Act  says,  "  Provided  always, 
and  be  it  further  enacted,  that  in  any  case  where  it  is 
proposed  to  stop  up  or  divert  more  than  one  highway* 
which  highways  shall  be  deemed  to  be  so  oonnecteA- 
together  as  that  they  cannot  be  separatdj  stopped  o^^ 
diverted  without  interfering  one  with  the  other,  it  shal^B 
be  lawful  to  include  such  different  highways  in  on^^ 
order  or  certificate.''     The  justices  here   assert,  tha^B 
^'  the  said  several  highways  so  proposed  to  be  stoppe^V 
up  or  diverted  are   so  connected  together  that  the^fl 
cannot  be  separately  stopped  up  or  diverted  and  deal^^ 
with  without  interfering  one  with  the  other,"  and  thenc^^ 
they  come  to  the  lawful  conclusion  that  they  ^'  may  bc^ 
lawfully  included,  stopped  up  and  diverted  in  and  hf^ 
one  order  and  certificate." 

Then  sect,  87  says,  "  Provided  also,  and  be  it  further  ^' 
enacted,  that  in  the  event  of  any  appeal  being  brought  ^ 
against  the  whole  or  any  part  or  parts  of  any  order  car 
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certificate  for  diverting  more  highways  than  one,  it  shall        1864. 

be  lawful  for  the  Court  to  decide  upon  the  propriety  of    TheQuEnT 

confirming  the  whole  or  any  part  or  parts  of  such  order     midqiit. 

or  certificate  without  prejudice  to  the  remaining  part  or 

parts  thereof    The  words  of  this  section  are  not  at  all 

selected  so  as  to  shew  that  the  penman  had  a  ready 

command  of  language.  He  talks  of  the  Quarter  Sessions 

having  power  to  "  confirm"  part  of  the  order  without 

prejudice  to  the  rest,  when  it  is  dear  he  meant  to  say 

^^  quash."    And  in  the  earlier  part  of  the  section,  where 

he  says,  ^'in  the  event  of  any  appeal  being  brought 

against  an  order  for  diverting,"  he  has  dropped  the  word 

**  stopping]"  and  the  whole  section  looks  much  as  if  it 

had  been  inserted  when  the  bill  on  which  the  Act  is 

founded  was  in  committee.    Then,  instead  of  saying 

*'  provided  always"  he   says,   "  provided  abo ;"   that 

however  will  not  affect  the  construction.     But  if  any 

reason  could  be  suggested  why  there  might  be  a  power 

of  a  partial  appeal  against  an  order  for  the  diversion  of 

a  highway,  but  not  against  an  order  for  stopping  one, 

perhaps  it  would  be  said  the  Legislature  meant  the 

difference.     And    although    there    were    no    apparent 

reason  for  that,  still,  as  the  Legislature  did  change  the 

language,  they  must  be  supposed  to  have  had  some 

object  in  so  doing.     But,  although  that  is  a  good  rule 

for  construing  Acts  of  Parliament  in  general,  still  in 

this  case  the  language  may  mean  that,  in  the  case  of 

an  appeal  being  brought  against  the  whole  or  any  part 

or  parts  of  any  order  or  certificate  for  diverting,  and 

turning  and  stopping  any  highway  or  highways,  in  short 

to  any  order  or  certificate  under  the  Act,  the  Court 

may  confirm  a  part  and  quash  the  rest.     If  that  is 

the  proper  construction,  the  rest  is  plain  enough,  and 
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1864.        ^^®  Quarter  Sessions  can  decide  on  the  propriety  of  any 
The  Qusni    P*'*  ^^  ^^^^  certificate,  and  confirming  the  whole  or  any 
MiDOLBT      P^"^  ^^  *^^  order.     It  may  be  that  striking  out  one 
part  of  the  certificate  may  render  it  proper  to  confirm 
the  rest;    and  the  Quarter  Sessions  might  therefore 
have  gone  on  and  taken  the  opinion  of  the  jury  on  the 
facts.     But  the  appellants'  counsel  objected  to  that,  and 
the  Quarter  Sessions  yielded^  and  we  must  take  it  now, 
with  the  cognizance  and  consent  of  all  parties  presoit 
We  must  take  it  they  meant  to  say,  we  will  withdraw 
the  case  from  the  jury^  and  reserve  a  case  for  this  Court 
on  the  points  of  law  as  if  the  jury  had  found  a  verdict 
I  see  nothing  illegal,  improper,  or  unreasonable  in  that 
Then  it  is  objected  that  the  jury  were  bound  to  find  a 
verdict  on  the  case  before  them ;  but  it  would  make 
no  difierence,  except  as  to  the  costs  of  the  appeal,  whether 
a  verdict  is  found  by  the  jury  or  the  appeal  is  dismissed 
by  the  Court.     It  was  therefore  competent  for  tl^e 
appellants  to  waive  taking  the  actual  verdict 

Shee  J.  (the  only  other  Judge  present)  concurred. 

Order  of  Sessions  confirmed  aa     *t 
stopping  up  road. 
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1804. 


Latham  and  others  against  The  Quebn.       ^7^' 


PHiere  an  indictment  contains  several  counts,  it  is  not  ground  of  Indictment, 
Uiat  no  verdict  has  been  given  on  some  of  them,  provided  a  verdict  Several  counts, 
MO  found  on  one  good  count,  and  judgment  eiven  generally.  Itr^perfect 

in  indictment  at  Quarter  Sessions  alleged  that  the  defendants,  findinq, 
ring  and  intending  to  defraud  B,  B,  of  his  mone^,  unlawfully,  Jurisdiction 
ngly,  and  designedly  did  amonsst  themselves  combine,  conspire,  of  Quarter 
larmte  and  agree  together  by  mvers  false  pretences  against  the  Sessions, 
ii  the  statute  in  that  case  made  and  provided,  the  said  B.  B.  of  Conspiracy, 
onevs  to  defraud,  against  the  form  of  the  statute:  held,  that  the  False  pre- 
er  Sessions  had  jurisdiction  to  try  this.  tences. 

7  #  8  6?.  4. 

c,  29.  s,  63. 

BIT  of  error  from  the  Qaarter  Sessions  of  the 

County  Palatine  of  Lancaster. 
le  indictment  was  as  follows.  First  count  The 
rs  for  our  lady  the  Queen  upon  their  oaths  present 
heretofore,  before  and  at  the  time  of  the  committing 
le  offences  hereinafter  stated,  Richard  Bealey  carried 
ie  business  of  a  bleacher  and  manufacturing  chemist, 
it,  at  Radcliffe,  in  the  county  of  Lancaster^  and 
ig  all  the  time  aforesaid  Benjamin  Latham,  Edward 
tnfff  Henry  Ball,  Hiram  Hardman^  Peter  Pendle- 

John  Mills,  John  Wild  and  Edmund  Taylor  were 
cits  in  the  employment  of  the  said  Richard  Beaky, 
B  works,  to  wit,  at  Radcliffe  aforesaid,  and  were 
^  all  the  time  aforesaid  employed  by  the  said 
trd  Bealey  in  making  and  manufacturing  a  certain 
let,  to  wit,  salt  cake,  and  in  the  making  and  manu* 
ring  of  the  same  it  became  and  was  necessary 
8  large  quantities  of  salt  to  use,  consume,  roast 

boil,  and  that  the  wages  paid  by  the  said 
ird  Bealey  to   the    said  Benjamin  Latham,    &C.9 

paid  and  calculated  upon  the  number  of  charges 
It  supplied  by  the  said  Benjamin  Latham,  ftc.,  to 


> 


fc-  Tfymg  *^ 

tLd  iuaeij  jBsasnd  11   'ius 
tirv'  jfld  Taed  ic 
JBtaigf  1X9^0  .Tnargfft  if 

3v  ^^^*"*  if  woicn. 
ZjaBthanu  Ac.  «2iii  t&OL  imhwrfUly 
finiiL  :&e  foui  t^Aari  Bade^  I3QC  is 
Sir  vv^  'if  ^^  mcner  <3f  :&e 

ami  OL  SKC  cfae  Hzd  ifayMM  T^Hunm^  ke, 
tkea  wed  tf  die  fumiMf^  of  de 
dbrgBiof  aiir  of  cfae  vogbtof  700  Ibiw  eiA  dnrge,  s 
tfaer  aad  eadi  of  dKm  Aes,  to  wit,  aft  the  tine  tiicj  fid 
toUaidw  pnecend,  wcSksev:  to  the  grai  damage  aad 
decepdoQ  of  tbe  nsd  Richard  Bealey,  to  the  eril  nainple 
icc^  agaznjt  the  farai  of  the  stamte  &&,  and  against  flie 
peace  fcc 

Seamd  ooimt.  And  the  jurors  aforesaid,  fte.^  that 
the  said  BenjamoM  Latham^  &c.,  being  eril  di^oced 
penoDSy  and  contrifing  and  intending  to  defirand  the 
said  Riehard  Beaky  of  his  money,  nnlawfiillT,  know- 
ingly, and  designedly,  did  amongst  themselTes  combine^ 
conspire,  confederate,  and  agree  t(^ther  by  divers  fiJae 
pretences,  against  the  form  of  the  statute  in  that  case 
made  and  provided,  the  said  Richard  Beaky  of  his 
moneys  to  defraud,  against  the  form  of  the  statute  &c., 
and  sgainst  the  peace  &c. 

Plea.     Not  guilty. 

The  jury  acquitted  Edmund  Taylor  generally,  and 
convicted  the  other  defendants  on  the  second  count: 


y. 
The  QuxEV. 
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"  Wherenpon,"  proceeded  the  record,  "it  is  considered  1364, 
and  adjadged  by  the  Court  here  that  the  said  Benjamin  jj^^^^^ 
Latham  &c.  be  remanded  into  the  custody  of  the  gover- 
nor of  the  house  of  correction  at  Salford  aforesaid  and 
be  kept  in  safe  custody  and  to  hard  labour  for  the  term 
of  two  calendar  months  each/' 

The  following  errors^  among  others,  were  assigned. 

First.  That^  although  the  jury  were  sworn  to  try  the 
issues  joined  on  both  counts  of  the  indictment,  the 
Terdict  was  only  given  on  the  issue  joined  on  the 
second  count 

Second.  That  the  second  count,  on  which  the  defendants 
irere  found  guilty,  did  not  contain  any  offence  in  law. 

Third*  That  the  second  count,  on  which  the  defend- 
ants were  found  guilty,  did  not  contain  any  offence 
which  the  Court  of  Quarter  Sessions  had  jurisdiction 
to  determine. 

Joinder  in  error. 

CoUinffham,  for  the  plaintiffs  in  error — First  At  the 
trial  of  this  indictment,  the  prisoners  were  in  jeopardy 
on  the  whole,  and  if  they  were  convicted  and  punished 
upon  it,  they  could  not  plead  autrefois  acquit  to  a 
second  indictment  for  any  part  of  it.  In  (7  Connell  v. 
The  Qfieen  (a),  Parke  B.,  in  answering  the  questions  put 
by  the  House  of  Lords,  says,  p.  295 -7,  "  I  should  say, 
that  where  an  indictment  contains  several  counts,  each 
ought  to  be  brought  to  its  proper  legal  termination  by 
a  proper  judgment.  The  practice  has  grown  up,  and 
much  increased  in  modem  times,  of  introducing  many 
counts  into  one  indictment ;  and  though  we  know  prac- 
tically that  these  are  most  frequently  descriptions,  only 
in  different  words,  of  the  same  offence,  they  are  allowable 
(a)  11  a.4F,  156. 


SlCt   99^  .■mwifg  30    nnoOCtS  (B.  tSC  BOB  OK  ^hC  IBOUiOy 

mUr.  J-uax  Sml^  ioaa  m  Arr.  rma^(m)*^^ 
T^B  zneSLicii  'fiesL  bonir  h>v  deie  eoomfei  are  to  be 
ieaiz  jtel  hl  ^e  ^m*^  of  t&e  reeard,  I  ahaold  hue 
snL  i  jcoru  taac  ic  vib  t&e  dotr  of  Ae  Coiiit  acting 
becveen  :&e  Cravn  and  d^  acnned,  and  die  n^t  of 
tile  aonaed.  a  iacr^  de  dbarse  of  eacb  otfenoe  (for  as 

I  Hosc  tzos  xc  pcmwii  and  finallT  dripiKiwl  of 
chereoocd.  so  ^ac  de  accoaedas  wdl  aa  tiie  Crown 
knov^  abr  wfiar  oAence  the  pimiahaient  was  in- 
ficfied,  and  &r  vliafi  not:  anl  ao  that  tbe  aocosed 
aiisitt  pleai  Iib  ootiTiccaoii  in  bar  of  anodicr  indictmait 
for  the  offence  for  which  he  was  poniahfd,  and  that  the 
Crown  mi^t  also  know  that  it  mi^ht  again  proaecnte 
for  that  offence  for  which  he  was  not  #  ♦  #  #  In 
abort,  I  shoold  h^Tc  said  that  the  defendanta  ahonld  on 
the  bee  of  the  record  be  pat  preciselj  in  the  same  con- 
dition as  if  the  sereral  ooonta  had  formed  the  subject 
of  sereral  indictments."  IBiaekbum  J.  That  antho- 
rity  does  not  bear  too  out.  Why  is  not  a  man  to 
be  punished  for  crime  A.  because  there  is  an  imperfect 
record  as  to  crime  B.,  with  which  he  is  also  charged?] 
Even  the  dischai^  of  the  jury  by  the  Judge  on  a  former 
trial  giTes  no  right  to  the  accused  to  plead  autrefins 
acquit  to  a  fresh  indictment  for  the  same  offence ;  Reg, 
T.  Charlesworth  {h).  The  law  is  thus  laid  down  in 
1  Stark.  Or.  PL,  p.  346,  2nd  ed.,  "  It  has  been  adjudged 
that  the  verdict,  in  case  of  a  partial  acquittal,  should 
extend  to  the  whole  of  the  charge,  so  as  to  leave  no 
part  upon  which  the  defendant  has  not  been  either 
convicted  or  acquitted.  *  *  *  p.  347.  And  where  several 
offences  are  charged  in  the  indictment,  and  upon  a  general 

(a)  3  r.  R,  »8.  106.  (A)  1  A  #  5.  460. 
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plea  of  not  guilty  the  jary  find  the  factn  specially,  and        1864. 
leave  the  question  of  guilt  or  innocence  for  the  opinion       Latbam 
of  the  Court  upon  those  facts^  the  verdict  will  be  suflfi-    f^^Q  QuBwr; 
cienty  though  from  those  facts  it  appears  that  the  defen- 
dant was  guilty  of  one  only  of  the  offences  charged/' 
for  which  Rex  v.  Hayes  (a)  is  cited.     [Shee  J.     Do  you 
oontend  that  whenever  counsel  for  the  prosecution  is 
put  to  elect  on  which  count  he  will  proceed,  there  must 
be  a  verdict  on  each  count  ?]     Yes.     Or  a  nolle  prosequi 
as  to  some.     [Shee  3.     In  Reff.  v.  Janes  (b)  it  was  held 
that  where  counts  for  felony  and  misdemeanour  were 
improperly  joined  in  an  indictment,  a  verdict  might  be 
taken  on  the  count  for  felony,  and  the  count  for  misde^ 
meanour  disregarded.] 

Secondly.  The  Quarter  Sessions  have  no  jurisdiction 
on  the  second  count,  on  which  alone  the  verdict  was 
pronounced.     They  have  no  jurisdiction  to  try  con- 
spiracy generally,  and  can  only  do  so  when  the  con- 
spiracy is  to  commit  an  offence  which  the  Sessions  would 
have  power  to  try  if  committed  by  one  person,  stat. 
6  &  6  Vict  c.  38.  s,  1. ;  which  the  preamble  of  cap.  43 
speaks  of  as  a  restraining  enactment.     The  gist  of  the 
offence  described  in  stat.  7  &  8  Cr.  4.  c.  29.  s.  53.  is  the 
obtaining  the  property  of  another  by  means  of  a  false 
pretence,  Reg.  v.  Jones  (c),  Reg.  v.  Garrett  (d) ;  and  a 
Conspiracy  to  obtain  money  by  false  pretences  could 
therefore  be  tried  by  the  Sessions.     But  the  offence 
deacribed  in  this  count  is   conspiring  to  defraud,   a 
tnatter  over  which  the  Sessions  have  no  jurisdiction. 
Neither  does  the  count  set  out  the  false  pretences  used. 

jT.  Campbell  Faster^  contrft  (having  been  directed  by 

(a)  2  Ld,  Raym.  1618.  (A)  2  Moo.  C,  C.  94. 

(f)  I  Ikn.  a  C.  .551.  {d)  1  Ihtirs.  C.  C.2S2. 
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part  ':£  "ae  "mficSifidc  sl  v&zo.  1m 

:  grsqgd  fcr  jc^ciMg  tfce  j  lakyMf  lit,  hr  i 
de&et  m  die  izutseocait.  or  of  Ae  1 
of  the  frfwhrygt,  oi  die  jnrr  upoii  tlie  nid 
In  azkffver  to  vhich,  Titdai  C.  J.  nTs,  p.  238,  ''I 
ooneeire  h  to  be  tite  law,  that  in  the  cne  of  an  indict- 
ment, if  there  be  one  good  count  in  an  indictment  npoa 
which  the  defendants  hare  been  declared  gniky  hj 
prfjper  findings  on  the  record,  and  a  judgment  giyen  tat 
the  Crown,  imposing  a  sentence  aothorized  by  law  to 
be  awarded  in  respect  of  the  particular  offence,  sudi 
jodgment  cannot  be  reversed  by  a  writ  of  ernv,  by 
reason  of  one  or  more  of  the  counts  in  the  indictment 
being  bad  in  point  of  law/'  [He  cited  Greganf  ▼• 
The  QueeUf  in  error  {d).     There  being  no  entry  on  the 

{a)  Cfrtifp,  275,  276  ;  per  Ld.  Mat^fiefd. 

(A)  2  I)fn.  C.  a  2H7.  (r)  11  a.  ^  F.  155. 

{if)  15^.  A  u:.7. 
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ret  count,  it  must  be  presumed  that  the  defendants        i864. 
'ere  acquitted  upon  that  count.     If  there  be  error   ~latham~ 
ere  in  the  mode  of  entering  the  verdict,  the  defendants    ^^^  Qvmkk 
in  at  any  time  have  it  amended  by  application  to  the 
BBioer  of  the  Court  below. 

CoUmgluim  replied. 

B1.ACKBURN  J.  Our  judgment  must  be  for  the  Crown. 
he  first  objection  taken  to  this  record  is  that  here  are 
ro  counts,  to  try  both  of  which  the  jury  were  sworn, 
id  unquestionably  they  ought  to  have  given  a  verdict 
I  both.  I  have  very  little  doubt  that  in  fact  they 
and  a  verdict  of  acquittal  on  the  first  count,  and  of 
nlty  on  the  second,  and  the  verdict  being  entered  in 
a  present  form  is  a  misprision  of  the  derk.  If  in  due 
me  ajqplication  had  been  made  to  the  Court  below  to 
mend  the  record,  and  there  was  anything  to  amend  by, 
ft  there  probably  was,  the  mischief  would  have  been  set 
iglit;  and  if  the  prisoners  are  likely  to  suffer  any 
Docmvenience  from  a  verdict  of  not  guilty  not  being 
nftered  on  the  first  count,  it  might  be  amended  now. 
^Qt  we  cannot  speculate  on  that,  and  must  take  the 
Be  as  if  the  jury  were  silent  on  the  first  count ;  and 
^  question  is,  does  that  vitiate  the  proceedings? 
VHien  an  issue  is  left  to  a  jury  to  try,  they  must 
K^ose  of  the  whole  of  it,  and  if  th^y  neglect  to  do 
<^  and  leave  it  imperfectly  disposed  of,  there  must  be 
^^nire  de  novo  if  the  case  be  one  of  misdemeanour; 
one  of  felony,  it  is  a  question  not  yet  finally  deter- 
^^ed  whether  a  venire  de  novo  should  be  awarded, 
the  above  omission  on  the  part  of  the  jury  is 
£ital  objection  frustrating  the  ends  of  justice.  We 
^OL.  V.  2  T  B.  &  s. 
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V^t,  B^  zioe.  bc/verer.  so  isso  tfcot  n"*^»™.  ior  vkcfr  n 
^lu7»»«  iarticC2s*t:  eccd&tcs  of  scTcnl  oooti^  tfcey  ■««  to  iO 
TiA  ^ixs.  "*2«i^  »&*  purpoBO  9ev«nl  iBdiccneiit%  and  tbe  one 
w  if  fcpanse  jario  vere  trring  diem.  Attiioa^  • 
fiodio^  beixi^  imperfect  or  defeeihe  in  ilKlf  n^ght 
jiHtifr  a  Te&ire  de  coro,  vhj  ilKmld  tlut  affect  a  good 
cocixit,  and  save  prucMien^  who  hare  been  oonTkted 
upon  it,  from  ponishmcnt  became  asother  dbaijge  on 
the  record  has  not  been  disposed  of?  On  principk 
there  is  nothing  to  shev  that  it  shoold  do  ao. 

Then  it  is  said  we  are  condnded  by  anthoii^.  That 
is  onlv  one  case  which  has  the  least  bearing  on  the 
question,  namely.  Rex  t.  Hayes  (a).  In  that  case  the 
indictment  contained  three  counts,  and  a  special  Terdict 
was  returned,  finding  the  prisoners  guilty  on  two  of 
them,  but  said  nothing  on  the  third,  and  the  question  wai 
whether  judgment  conld  be  given  against  them  as  gniltj 
on  the  wh(de.  The  Court  held,  that  as  the  jury  hsd 
yirtually  found,  and  the  facts  shewed,  the  prisoners  not 
guilty  on  the  third  count,  the  record  established  that  thej 
were  guilty  on  two  counts,  and  not  on  the  third.  Tbe 
counsel  who  argued  that  case  for  the  defendants  referred 
to  authorities  to  shew  that  where  a  verdict  finds  but  a 
portion  of  an  issue,  or  only  one  of  several  issues^,  it  is 
bad  and  ground  for  a  venire  de  novo;  but  the  Court 
did  not  determine  that  point  at  all, — there  was  no  occa- 
sion to  decide  that  no  verdict  being  given  on  one  count 
vitiates  a  verdict  on  another  count  which  is  good.  In 
civil  cases  there  is  only  one  process  against  the  defen- 
dant, and  therefore  if  a  new  trial  is  granted  on  one 
part  of  the  case  it  is  granted  on  the  whole.  But  in  a 
criminal  case,  where  each  count  is  as  it  were  a  separate 

{a)  2  Ld.  Uaym,  1518. 
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idictment,  one  count  not  haying  been  disposed  of  no         1864. 

lore  affects  the  proceedings  with  error  than  if  there  were      j^j^bau 

ro  indictments.     In  G^dmnellv.  The  Queen  la\  which    ^,    ^• 

^  ^   ^'  The  QuEEH. 

IS  been  referred  to,  Parke  B.  says,  p.  296-7,  *'  So  in  respect 
\  those  counts  on  which  the  jury  have  acted  incorrectly, 
f  finding  persons  guilty  of  two  offences  (on  a  count 
lar^ng  only  one),  if  the  Crown  did  not  obviate  the 
ejection,  by  entering  a  nolle  prosequi  as  to  one  of  the 
fisnces,  Bex  ▼.  Hempstead  (i),  and  so  in  effect  removing 
lat  from  the  indictment,  the  Court  ought  to  have 
"anted  a  venire  de  novo  on  those  counts,  in  order  to 
ive  a  proper  finding;  and  then  upon  the  good  counts 
should  have  proceeded  to  pronounce  the  proper  judg- 
ent.  In  short,  I  should  have  said  that  the  defendants 
loold  on  the  £eu»  of  the  record  be  put  precisely  in  the 
me  condition  as  if  the  several  counts  had  formed  the 
ibject  of  several  indictments/'  That  is  exactly  what 
say  here.  Each  count  is  in  fact  and  theory  a  separate 
dictment,  and  no  authority  has  been  produced  to  shew 
at  we  ought  to  defeat  the  ends  of  justice  by  such  a 
chnical  error  as  this. 

As  to'.the  second  question.  The  second  count  of  this 
dictment,  on  which  the  defendants  have  been  con- 
cted,  is  for  a  conspiracy,  charging  that  they,  being  evil 
sposed  persons,  and  contriving  and  intending  to 
fraud  Richard  Bealey  o(h\&  money,  unlawfully,  know- 
gly,  and  designedly  did  amongst  themselves  combine, 
nspire,  confederate  and  agree  together  by  divers  false 
etences,  against  the  form  of  the  statute  in  that  case 
ide  and  provided,  the  said  Richard  Bealey  of  his 
meys  to  defraud,  against  the  form  of  the  statute  &c. 
le  object  of  the  conspiracy  is  to  defraud,  contrary  to  the 
(a)  11  a.  ^  F,  155.  (ft)  B.  4'  R.  C.  C  344. 

2  T  2 
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ISGi.       farm  of  the  statute.    It  is  argued  that,  aa  tiie  Qaaiter 


J  ^„^m  Scaaioiis  caniiflt  try  a  coustiifacy  mJei  it  ia  a  congpifacy 
TU  Qimx.  ^  commit  an  offence  vhicli,  if  committed  by  one  penoo, 
they  ooold  try;  ahboagh  the  Quarter  Seaaiona  can  tiy 
what  we  may  call  shortly  "  swxndKngy'' £.  e.  ohtainiDg  mooej 
by  fidse  pretoices  with  intent  to  defirmnd,  and  attempts 
to  do  so;  that  that  is  not  the  offioooe  chained hefc^ 
becanse  it  is  not  stated  that  the  oonqaracy  waa  to  obtain 
moneyy  hot  to  dcfraod.  Wedonothowerer,  whenlook- 
iog  at  a  diarp  of  ccmspiraey  to  commit  an  offence^  requife 
it  to  be  set  forth  with  all  the  predaion  reqniaite  in 
describing  the  offence  itadf ;  it  is  enoogh  to  shew  that 
the  conspiracy  is  to  commit  an  offisnoe  that  could  be 
tried  at  Qoarter  SeaBions.  Here  therefine^  before  the 
jury  could  conTict  of  this  conqiuraGj,  they  must  be 
satisfied  that  the  parties  had  conspired  to  defirand  fay 
false  pretences  and  sgainst  the  statute,  and  if  that  was 
the  object  of  the  conspiracy  it  was  an  offence  over  whidi 
the  Quarter  Sessions  had  jurisdiction.  Aa  to  the  &Ise 
pretences  not  being  set  out  in  the  indictment,  it  has  fire> 
qnently  been  decided  that  this  is  not  necessary,  Syd»ajf 
y.  The  Queen^  in  error  {a),  may  be  taken  as  an  eiampki 

Shee  J.  (the  only  other  Judge  present)  concurred. 

Judgment  for  the  Crown. 

{a)  11  Q.B.2^ 
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1864. 


In  re  Tivnan  and  others. 


Wednesday^ 
May  25th. 


tet  6  &  7  Vict,  e,  76.  «.  1.  eiiact<<,  thai  in  case  requisition  shall 

le  by  the  authority  of  the  United  States  of  America,  in  pursuance  Intemational 

Mity  between  them  and  this  country  of  the  9th  August,  1842,  for  law. 

ireiy  up  of  any  person  charged  with  certain  crimes  therein  speci-  Extradition* 

DOBg  which  is  "piracy/'  committed  within  the  jurisdiction  of  the  Jurisdiction, 

f  States,  who  shall  be  found  within  the  territories  of  her  Mijesty,  Piracy. 

BnoQ  may  be  apprehended  and  deliyered  up  to  justice :  Held,  by  Belligerent 

torn,  Blackburn  and  8hee  JJ.,  dissentiente  Cocbmrn  C.  J.,  that  Act, 

y*  here  must  not  be  understood  in  the  sense  of  piracy  by  the  law  6  #  7  Vict, 

lons^  bat  of  acts  made  piracy  by  the  municipal  u^w  of  the  United  c,  76. 

Warrant  of 

n  Older  to  enable  a  justice  of  the  peace  to  issue  his  warrant  under  justice, 
atote  for  the  apprehension  and  committal  for  trial  of  an  accused 
,  it  need  not  appear  that  there  was  an  original  warrant  for  his 
tension  in  the  United  States,  or  depositions  taken  against  him 

lie  warrant  of  snch  justice  of  the  peace  need  not  allege  that  the 
oe  before  him  was  taken  upon  oath. 

SoQcessum.  In  time  of  peace  any  act  of  depredation  on  a  ship  id 
fiune  an  act  of  piracy :  but  in  lime  of  war  between  two  countries 
Mnimpdon  is  that  depredation  by  one  of  them  on  a  ship  of  the 
8  an  act  of  legitimate  warfeure.  it  is  immaterial  whether  the  act 
ne  by  soldiers  or  Tolunteers,  and  whether  it  was  commanded  by 
Uigerent  state,  or  when  done  ratified  by  it 

7  WARD  JAMES,  in  Easter  Term,  AprU  25th, 
moved  for  a  writ  of  habeas  corpus  ad  subjiciendum 
ng  up  the  bodies  of  Patrick  Tivnan  aud  two  others, 
led   in   the  Main  BrideweU  in    the  borough   of 

.  the  9th  May,  Lxuh  and  Milward  shewed  cause, 
Edward  James,  Littler  ajud  T.  H.  James  appeared  to 
>rt  the  rule. 


[E  CouKT  (consisting  of  Cockburn  C.  J.,  Black- 
,  Mbllob  and  Shee  JJ.),  however,  said  it  was 
oessary  to  hear  the  latter,  as  the  matter  in  question 
t  such  great  importance  that  it  would  be  better  to 
the  facts  before  them  in  an  official  form. 

Rule  absolute. 


€m  £mlnA 


sacacazE  nxii  "zus  yjuim  of  At 

Ccuj  of  I3e  5eccai2ciis  akai  m  Ac 
ThmtEu    cctcrvide     Jrma    FmMy 
Cjemeatt;    Piciei   J/irrn.    othcfMC 
cchenriae    Gsir-x  JisJhrAei ;   Mm 

Jama  AacliMiu  oa  oftdi  nrs: — I  mm  Caplam  d 
the  AM^erieoM  yhonner  JatepA  E.  Gtriij^,  hAmgiag  to 
Ainr  FarL  I  was  at  Jliatamaras  in  Xmxmtkr  laii 
with  the  acboooer.  I  remember  on  the  I6ik  Nrntm 
ber  list  fcxne  possengen  coming  oq  board  at  12  o*dock 
at  noon.     They  had  engaged  their  paange 
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I  bound  for  New  York  with  a  cargo  of  cotton.  1864. 
at  half-past  three  o'clock  on  the  same  in  re 
On  the  night  of  the  \7th  November  last,  I  ^*'''^' 
ik  to  hed  at  eight  o'clock.  I  went  below  to  try  to 
iflf^-  but  oonld  not.  I  came  on  deck  about  eleven 
ioeky  and  did  not  go  to  bed  after  that  At  half-past 
Mpn  o'clock  we  hauled  her  flying-jib  down.  The  six 
iBngers  were  on  deck  then,  including  the  three 
tanen.  At  twelve  o'clock  at  night  the  watch  was 
immd^  and  went  below.  I  sent  one  George  Sweeney 
aloft.  He  was  up  a  long  time.  About  half-past 
dvB  o'clock  I  went  into  the  lee-gangway  to  keep  a 
k  oat  When  I  got  there,  a  person  named  Brown 
k  hold  of  me.  The  three  prisoners  were  on  the  other 
B  then.  I  struggled  with  Brown  to  free  myself,  and 
n  the  priaonen  Wilson  and  Kelly  and  one  (yBrien 
»t  here)  took  hold  <tf  me,  each  pointing  a  revolver  to 
head,  tajring^ ''  If  you  shout,  you  will  be  a  dead  man." 
cy  put  me  into  the  forecastle,  and  put  a  sentry  there, 
1  tcdd  me  if  Imade  an  attempt  to  go  out  they  woidd 
ot  me.  It  was  Brown  who  said  this.  It  was  Kelly 
^  kept  sentry  first.  The  next  thing  was  that  the 
I  that  was  up  aloft  was  brought  down,  wounded  on 
hand  by  (yBrien,  Kelly  and  Wilson.  He  was  left 
After  that  I  heard  a  shot  fired,  and  then  they 
I  mate  to  me.  They  all  brought  him,  except 
\^^*  Kelly  and  Wilson  were  amongst 
was  placed  with  me  and  the  other 
kbe  about  a  quarter  to  one.  It  all  hap- 
lialf  an  hour.  In  two  or  three  days  after- 
jonversation  with  Clements.  He  said  that 
A  that  I  did  not  fall  into  other  hands.  If  I 
\  the  hands  of  others  at  Matamorasy  who  were 
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The  large  box  produced  k  mine.  It  was  on  board  i864. 
le  schooner  when  I  left  her.  The  small  chart  produced  J^ 
id  the  sextant  and  the  case  and  the  book  produced  are  i^i^'^i'- 
ine.  Also  the  log  slate  produced.  They  were  on 
Murd  the  vessel  when  I  left  her. 
By  Mr.  CM. — I  am  quite  sure  they  are  all  my 
"operty.  When  I  was  taken  to  the  forecastle  it  was 
r  Brornn^  fVibm,  Kelly  and  (/Briefi.  I  know  Kelly 
9pt  sentry,  because  I  could  hear  his  voice.  I  am  sure 
le  prisoner  Tevana  is  the  same  person  as  Ckmenie^  and 
lat  it  was  he  that  ^d  I  should  be  thankful  I  had  not 
Uen  into  other  hands.  I  was  on  deck  at  one  time  for 
Kmt  three  or  three  and  a  half  hours  at  longest  after 
lis  occurrence.  I  was  only  let  out  every  other  day. 
PiZiofi  was  navigating  the  ship  then.  I  heard  ffiban 
ive  the  orders  to  the  crew.  We  had  six  of  a  crew  and 
X  passengers.  I  have  heard  that  Mr.  Hogy  was  a 
[ajor  in  the  Confederate  army.  I  believe  from  his 
H^earance  that  he  was.  I  do  not  know  who  paid  the 
Bssage  for  the  prisoners.  I  received  no  money.  Major 
loyy  was  the  leader  of  the  party.  He  never  shewed  me 
ny  papers.  The  prisoners  appeared  to  be  acting  under 
is  orders.  Hoyy  first  mentioned  about  the  papers. 
Then  I  asked  him  for  the  papers  I  forget  what  he  said. 
never  saw  any  papers  at  all.  Hogy  came  on  board  at 
le  same  time  as  the  prisoners,  and  they  appeared  to  be 
:ting  entirely  under  his  orders.  I  may  have  had  a 
mversation  with  Hoyy  respecting  Jefferson  Davis^  but 
B  never  shewed  me  any  letters  of  marque.  We  were 
bout  fifty  or  sixty  miles  from  the  Confederate  waters  on 
le  18th  November  when  this  happened.  I  know  I  was 
1  26^  12^  when  I  was  taken  hold  of.     Greenhouyh,  my 
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1804.       supercargo^  did  not  shew  me  any  documentB  that  «CR 
^Inw         given  to  him  by  Hogg. 
TiviiA».  CharUi  Carliale  on  oath  says  :— 

I  am  detective  constable  of  UverpooL  When  I  wgF 
prchended  Wilson  I  found  in  his  lodgings  the  boob 
produced^  and  also  the  sextant.  At  his  aant*a  I  fiNmd 
the  box  produced.  He  said  that  is  my  chest;  I  bougiit 
it  in  China.  I  found  the  charts  produced  in  his  bed- 
room. He  said, ''  These  are  my  charts/'  He  daimed 
all  except  the  small  chart  produced.  He  said  he  had 
bought  the  sextant  in  New  York.  When  I  appre> 
bended  him  I  told  him  I  was  taking  him  by  warrant 
under  the  order  of  the  Secretary  of  State,  for  inncj. 
He  said, ''  I  don't  know  what  yon  are  talking  about' 
I  said,  ''I  believe  your  name  is  WHsan?"  He  siid, 
''  That's  not  my  name.''  He  said  his  name  was  WantM 
Quincey.  He  said,  "  I  got  married  in  that  name  three 
weeks  ago."  At  the  police  office  the  cq[itain  picked 
them  out  from  among  twelve  others.  Kelfy,  or  Gtorji 
Mc Murdoch,  said,  when  I  apprehended  him,  **  I  don't 
know  what  you  are  talking  about.  I  am  not  the  man— 
you  are  mistaken — my  name  is  Oeorge  McMurdodi!' 
I  said,  ''The  warrant  charges  you  in  the  name  of 
Kelly.''     He  said,  "That's  not  my  name." 

The  other  prisoner  said  his  name  was  George  Teoam. 
He  was  placed  amongst  some  others  and  the  captain 
picked  him  out.  He  said,  ''My  name  on  board  the 
ship  was  Clements;  the  other  two  prisoners  you  haf€ 
got  in  custody  were  also  passengers  on  board.^  TVe 
were  engaged  by  a  Major  Hogg  of  the  Confederate  army* 
We  were  served  with  six-barrelled  revolvers  each,  to  go 
on  board  as  passengers,  and  to  take  the  ship  and  cai]go 
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and  send  the  captain  adrift.    Major  Hogg  shewed  me        i864. 
docmnents  signed  by  a  Oeneral  Bee^  sayings  they  were        Jjj^T 
granted  by  Jefferson  Davis  to  justify  us  in  doing  what 
we  have  done. 

Nelson  Lees  on  oath  says : — 

I  am  police  constable  90,  of  Liverpool.  I  was  with 
Carlisle  when  the  prisoners  were  apprehended.  I  saw 
Wilson  give  the  key  of  a  box  to  Carlisle^  and  it  opened 
the  box  which  the  captain  claims^  and  in  which  were  the 
articles  which  he  claims.  When  Wilson  was  first  appre- 
hended I  heard  him  say^  "  I  have  only  done  what  has 
been  done  to  myself,  as  a  ship  was  taken  from  me,  and  I 
had  to  walk  100  miles  on  land.** 

James  Kmhton  on  oath  says : — 

I  am  an  eating-house  keeper,  and  live  at  39,  Park 
lAMne.  I  know  Clements  and  Wilson,  and  I  have  seen 
the  prisoner  Kelly  once.  I  have  lately  had  a  conversa- 
tion with  Wilson,  about  three  weeks  aga  He  passed 
under  the  name  oi  Sayers.  On  that  occasion  he  was 
talking  to  me  about  Africa^  and  what  he  had  been  doing 
in  the  slave  trade.  He  said  that  he  was  captured  about 
six  years  ago  with  800  slaves  on  board,  when  he  had 
been  two  days  out;  that  he  was  tried  in  America,  and 
sentenced  to  be  hung,  and  was  in  Fort  Lafayette,  and  got 
out.  He  then  talked  of  this  schooner;  that  he  was 
captain  of  a  fine  cotton  schooner,  and  had  sold  her  in 
Babiise,  and  had  come  to  England  to  spend  the  money. 

By  Mr.  Cobb. — ^This  conversation  took  place  in  my 
dining-room  about  three  weeks  ago:  the  day  he  was 
married. 

I  remember  the  conversation  distinctly. 

Stat  6  &  7  Vict.  c.  76.^  on  which  the  case  turned,  is  as 
fidlowB:  "  An  Act  for  giving  e£fect  to  a  treaty  between 
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ezpence  of  such  apprehension  and  delivery  should  be  1804. 
borne  and  defrayed  by  the  party  making  the  requisition  in  re 
and  receiving  the  fugitive;  and  it  is  by  the  eleventh 
article  of  the  said  treaty  further  agreed,  that  the  tenth 
article^  herein-before  recited,  should  continue  in  force 
until  one  or  other  of  the  high  contracting  parties  should 
signify  its  wish  to  terminate  it,  and  no  longer :  And 
whereas  it  is  expedient  that  provision  should  be  made 
for  carrying  the  said  agreement  into  effect ;  be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  that  in  case  requisition  shall 
at  any  time  be  made  by  the  authority  of  the  said  United 
States,  in  pursuance  of  and  according  to  the  said  treaty, 
for  the  delivery  of  any  person  charged  with  the  crime  of 
murder,  or  assault  with  intent  to  commit  murder,  or 
with  the  crime  of  piracy,  or  arson,  or  robbery,  or  foigery, 
or  the  utterance  of  forged  paper,  committed  within  the 
jurisdiction  of  the  United  States  of  America,  who  shall 
be  found  within  the  territories  of  Her  Majesty,  it  shall 
be  lawful  for  one  of  Her  Majesty's  principal  Secretaries 
of  State,  or  in  Ireland  for  the  chief  secretary  of  the 
Lord  Lieutenant  of  Ireland,  and  in  any  of  Her  Majesty's 
colonies  or  possessions  abroad  for  the  officer  administer- 
ing the  government  of  any  such  colony  or  possession,  by 
warrant  under  his  hand  and  seal  to  signify  that  such 
requisition  has  been  so  made,  and  to  require  all  justices 
of  the  peace  and  other  magistrates  and  officers  of  justice 
within  their  several  jurisdictions  to  govern  themselves 
accordingly,  and  to  aid  in  apprehending  the  person  so 
accused,  and  committing  such  person  to  gaol,  for  the 
purpose  of  being  delivered  up  to  justice,  according  to  the 
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1864.       form  of  the  statute.    It  is  argued  that,  as  the  Quarter 
Latham       Sessions  cannot  try  a  conspiracy  unless  it  is  a  conspiracy 
The  Qusiv.    ^  commit  an  offence  which^  if  committed  by  one  person, 
they  could  try ;  although  the  Quarter  Sessions  can  try 
whatwemay  call  shortly  ''swindling,''t.e.  obtainingmoney 
by  false  pretences  with  intent  to  defraud,  and  attempt^^ 
to  do  so;  that  that  is  not  the  offence  charged here^^ 
because  it  is  not  stated  that  the  conspiracy  was  to  obtai^^ 
money,  but  to  defraud.    We  do  not  howerer,  when  loo^^^ 
ing  at  a  charge  of  conspiracy  to  commit  an  offence,  requi^^ 
it  to  be  set  forth  with  all  the  precision  requisite    ^ 
describing  the  offence  itself;  it  is  enough  to  shew  ihrnt 
the  conspiracy  is  to  commit  an  offence  that  could  le 
tried  at  Quarter  Sessions.     Here  therefore,  before  tbe 
jury    could  convict  of  this  conspiracy,  they  must  be 
satisfied  that  the  parties  had  oonsj^red  to  defraud  hjf 
false  pretences  and  against  the  statute,  and  if  that  wu 
the  object  of  the  conispiracy  it  was  an  offence  over  wUdL 
the  Quarter  Sessions  had  jurisdiction.    As  to  the  ftb^ 
pretences  not  being  set  out  in  the  indictmentj  it  has  1 
quently  been  decided  that  this  is  not  necessary.    Sy 
y.  The  Queerif  in  error  (a),  may  be  taken  as  an  ezamplei 

Shee  J.  (the  only  other  Judge  present)  concurred. 

Judgment  for  the  Cron 

(a)  11  C.^.245. 
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1864. 


In  re  Tivnan  and  others.  wednesdas^, 

3%25tb. 


1.  SteL  6  &  7  Viet.  e.  76.  s,  1.  eiiact<«,  that  in  ease  requisition  shall 
»  made  by  the  authority  of  the  United  States  of  America,  in  pursuance   International 

a  treaty  between  them  and  this  conntnr  of  the  9th  August,  1842,  for   Jaw, 
e  deUyery  up  of  any  person  charged  with  certain  crimes  therein  speci-    Extradition. 
id,  among  wnich  is  "piracy/'  oommittMl  within  the  jurisdiction  of  the   Jurisdiction, 
nited  States,  who  shall  be  found  within  the  territories  of  her  Majesty,    Piracy, 
A  peinon  may  be  apprehended  and  delivered  up  to  justice :  Held,  by    Belligerent 
rtm^ton,  Blackburn  and  8hse  JJ.,  dissentiente  Coclbum  C.  J.,  that    jid. 
pinury**  here  must  not  be  understood  in  the  sense  of  piracy  by  the  law    6^7  Vict, 

nalaons,  bat  of  acta  made  piracy  by  the  municipal  law  of  the  United  c,  76. 
*«<«-  Warrant  of 

2.  In  order  to  enable  a  justice  of  the  peace  to  issue  his  warrant  under  justice. 
lis  atatute  for  the  apprehension  and  committal  for  trial  of  an  accused 

omon,  it  need  not  appear  that  there  was  an  original  warrant  for  his 
ppmhenaion  in  the  United  States,  or  depositions  taken  against  him 
Hare. 

S.  The  warrant  of  anch  justice  of  the  peace  need  not  allege  that  the 
nrideiioe  before  him  was  taken  upon  oath. 

4.  Ccmoessum.  In  time  of  peace  any  act  of  depredation  on  a  ship  is 
»imi  hide  an  act  of  piracy:  out  in  time  of  war  between  two  countries 
he  pieaumption  is  that  depredation  by  one  of  them  on  a  ship  of  the 
"^tt  ii  an  act  of  legitimate  warfare.  It  is  immaterial  whether  the  act 
'iM  done  by  soldiers  or  volunteers,  and  whether  it  was  commanded  by 
le  belligerent  state,  or  when  done  ratified  by  it 

IQJDWARD  JAMES,  in  Ea9ter  Term,  AprU  25th, 

mored  for  a  writ  of  habeas  corpus  ad  subjiciendum 

bxing  up  the  bodies  of  Patrick  Thman  and  two  others, 

<^^ed   in    the  Main  Bridewell  in    the  borough   of 

^n  the  9th  May,  Lush  and  MUward  shewed  cause, 
'^  Edward  James,  Littler  osid  T.  H.  James  appeared  to 
,^K)rt  the  rule. 

C^  HB  Couax  (consisting  of  Cocrburn  C.  J.,  Black- 
^i«,  Mellok  and  Shee  JJ.),  however,  said  it  was 
^^ecessary  to  hear  the  latter,  as  the  matter  in  question 
8^  of  such  great  importance  that  it  would  be  better  to 
^^  the  facts  before  them  in  an  official  form. 

Rule  absolute. 
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1864.  I^  ^he  present  Term,  on  the  21th  May^  the  prisonen 

In  re         were 'brought  up  accordingly,  and  the  return  read.  The 
TivHAH.      ^»a8e  was  argued  on  that  day  and  the  next,  on  the  ktter 
of  which  judgment  was  given. 

The  return  of  the  keeper  of  the  Bridewell  stated  that 
he  kept  the  prisoners  by  virtue  of  certain  warrants  from 
T.  S.  Raffles,  Esq.,  stipendiary  magistrate  of  the 
borough  of  Liverpool  The  first  of  thesCj  dated  23n[ 
February,  1864,  reciting  that  Sir  George  Grey,  Bart, 
one  of  Her  Majesty's  principal  Secretaries  of  State,  hj 
warrant  dated  the  20th  February,  1864,  signified  to  the 
magistrate  that  a  demand  had  been  made  by  the  govero- 
ment  of  the  United  States  of  America  to  deliver  the  now 
prisoners  up  to  justice,  charged  with  piracy  on  the  high 
seas  within  the  jurisdiction  of  the  United  States,  directed 
the  constables  to  arrest  and  bring  them  before  him  to 
answer  the  charge.  On  this  the  prisoners  were  arrested, 
and  remanded  several  times,  but  no  judgment  had 
been  pronounced  on  their  case  by  the  magistrate. 

It  was  agreed  that  the  evidence  adduced  before  the 
magistrate  and  the  warrant  of  the  Secretary  of  State 
should  be  considered  as  in  Court 

Copy  of  the  depositions  taken  in  the  matter  of  PairiA 
Tivnan,  otherwise  James  Ferran,  otherwise  t/ote 
Clements;  Patrick  Murray,  otherwise  George  Kdh/, 
otherwise  George  McMurdoch ;  John  Quincey  Sean, 
otherwise  Warren  Quincey. 

James  Nicholas  on  oath  says: — I  am  Captm  of 
the  American  schooner  Joseph  E.  Gerity,  belonging  to 
New  York.  I  was  at  Matamoras  in  Nooember  last 
with  the  schooner.  I  remember  on  the  IGtft  Nooetir 
bet  last  some  passengers  coming  on  board  at  12  o'clock 
at  noon.     They  had  engaged  their  passage  on  shores 
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irere  bound  for  New  York  with  a  cai^o  of  cotton.        1864. 
safled  at   half-past  three    o'clock  on   the    same        in  re 
On  the    night  of  the  \7th  November  last,  I       ^''"^• 

to  bed  at  eight  o'clock.  I  went  below  to  try  to 
f  but  could  not.  I  came  on  deck  about  eleven 
sk,  and  did  not  go  to  bed  after  that  At  half-past 
n  o'clock  we  hauled  her  flying-jib  down.  The  six 
ngers  were  on  deck  then,  including  the  three 
nera.  At  twelve  o'clock  at  night  the  watch  was 
red,  and  went  below.  I  sent  one  George  Sweeney 
loft.  He  was  up  a  long  time.  About  half-past 
re  o'clock  I  went  into  the  lee-gangway  to  keep  a 

out.  When  I  got  there,  a  person  named  Brown 
hold  of  me.  The  three  prisoners  were  on  the  other 
then.     I  struggled  with  Brown  to  free  myself,  and 

the  prisoners  fViUon  and  Kelly  and  one  O'Brien 
here)  took  hold  of  me,  each  pointing  a  revolver  to 
lead,  saying, "  If  you  shout,  you  will  be  a  dead  man." 
'  put  me  into  the  forecastle,  and  put  a  sentry  there, 
Udd  me  if  I  made  an  attempt  to  go  out  they  would 
t  me.  It  was  Brown  who  said  this.  It  was  KeHy 
kept  sentry  first.  The  next  thing  was  that  the 
that  was  up  aloft  was  brought  down,  wounded  on 
band  by  O'Brien,  Kelly  and  Wilson.  He  was  left 
me.  After  that  I  heard  a  shot  fired,  and  then  they 
ght  the  mate  to  me.  They  all  brought  him,  except 
m  and  Hogg.  Kelly  and  Wilson  were  amongst 
u  The  mate  was  placed  with  me  and  the  other 
It  would  be  about  a  quarter  to  one.  It  all  hap- 
d  in  about  half  an  hour.  In  two  or  three  days  after- 
s  I  had  a  conversation  with  Clements.  He  said  that 
;ht  be  glad  that  I  did  not  fall  into  other  hands.  If  I 
alien  into  the  hands  of  others  at  MatamoraSf  who  were 
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1864.       waiting  for  the  same  chance^  they  would  have  lolled  me. 

inro  Wilson  was  managing  the  ship  during  the  time.  Rogj 
and  Broum,  and  then  Wibon  navigated  the  ship.  I  nu 
allowed  to  walk  the  deck  occasionally  by  them.  I  wii 
kept  in  confinement  until  the  25th  November*  I  ahoold 
have  said  that  on  the  morning  of  the  18th  Novenier 
they  called  me  aft  to  get  breakfast  I  asked  the  steward 
for  a  cup  of  coffee.  Hogg  told  me  that  he  had  proper 
documents  to  justify  the  act  he  had  done.  The  pisonen 
heard  him  say  that  I  asked  him  for  them^  but  he  did 
not  shew  them  to  me.  They  never  shewed  me  any 
authority  at  alL 

On  the  25£h  November  they  called  me  aft  about 
twelve  o'clock^  and  told  me  there  was  a  boat  ready,  and 
I  was  to  go  away  in  her.  Before  putting  me  into  die 
boat,  I  was  brought  before  Hoffg  and  Brown.  Neither 
of  the  prisoners  were  present  then  but  fVilson.  Hojg 
demanded  a  paper  signed  by  the  American  Consul,  that 
our  cai^  was  American  cotton,  to  shew  any  cmiaai 
they  might  fall  in  with.  1  told  them  I  had  no  audi 
paper.  He  told  me,  if  I  deceived  him  he  would  put 
ten  or  eleven  shackles  of  chain  round  my  neck  and 
throw  me  overboard.  fFUson  heard  Hogg  say  this.  I 
had  not  the  paper  they  wanted.  They  had  possession 
of  all  the  ship's  papers. 

We  were  put  into  the  boat,  dose  to  Cape  Cabuhtt 
I  asked  them  for  a  chart  and  a  compass,  but  it  wai 
refused.  It  was  Hogg  that  refused.  The  prisoners  were 
three  or  four  feet  off  then.  I  spoke  loud  enough  for 
them  to  hear  me.  I  was  sent  adrift  and  put  about  fo 
seven  days.  They  gave  us  provisions  for  three  day^ 
We  landed  on  the  coast  of  Yucatan.  I  have  not  aeeo 
the  vessel  since. 
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e  lai^e  box  produced  k  mine.     It  was  on  board       i864. 
^hooner  when  I  left  her.    The  small  chart  produced        J^ 
he  sextant  and  the  case  and  the  book  produced  are      i^^vhah. 
Also  the  log  slate  produced.     They  were  on 

I  the  vessel  when  I  left  her. 

Mr.  Cobb. — I  am  quite  sure  they  are  all  my 
rty.  When  I  was  taken  to  the  forecastle  it  was 
rwwi,  fFilsan,  Kelly  and  O'Brien.  I  know  Kelly 
sentry,  because  I  could  hear  his  voice.  I  am  sure 
riaoner  Tevana  is  the  same  person  as  Clements,  and 
t  was  he  that  said  I  should  be  thankful  I  had  not 

into  other  hands.  I  was  on  deck  at  one  time  for 
;  three  or  three  and  a  half  hours  at  longest  after 
xxmrrence.  I  was  only  let  out  every  other  day. 
m  was  navigating  the  ship  then.  I  heard  fUbon 
;he  orders  to  the  crew.  We  had  six  of  a  crew  and 
Assengers.  I  have  heard  that  Mr.  Hoyy  was  a 
r  in  the  Confederate  army.  I  believe  firom  his 
drance  that  he  was.  I  do  not  know  who  paid  the 
ge  for  the  prisoners.  I  received  no  money.  Major 
was  the  leader  of  the  party.  He  never  shewed  me 
Mtpers.  The  prisoners  appeared  to  be  acting  under 
orders.     Hoyy  first  mentioned  about  the  papers. 

I I  asked  him  for  the  papers  I  forget  what  he  said. 
er  saw  any  papers  at  all.  Hoyy  came  on  board  at 
une  time  as  the  prisoners,  and  they  appeared  to  be 
;  entirely  under  his  orders.  I  may  have  had  a 
srsation  with  Hoyy  respecting  Jefferson  Davis,  but 
3ver  shewed  me  any  letters  of  marque.  We  were 
^  fifty  or  sixty  miles  from  the  Confederate  waters  on 
8th  November  when  this  happened.     I  know  I  was 

12'  when  I  was  taken  hold  of.     Greenhough,  my 
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1864.       supercargOi  did  not  shew  me  any  documents  tbat  were 
^[^         given  to  him  by  flaj;y. 
TiYVAv.  Charles  Carlisle  on  oath  says : — 

I  am  detective  constable  of  LiverpooL  When  I  wf- 
prehended  Wilson  I  found  in  his  lodgings  the  boob 
produced^  and  also  the  sextant  At  his  aunt's  I  found 
the  box  produced.  He  said  that  is  iny  chest;  I  bought 
it  in  China.  I  found  the  charts  produced  in  his  bed- 
room*  He  said,  "  These  are  my  charts.''  He  dsimed 
all  except  the  small  chart  produced.  He  said  he  had 
bought  the  sextant  in  New  York  When  I  appre- 
hended him  I  told  him  I  was  taking  him  by  warrant 
under  the  order  of  the  Secretary  of  State,  for  piracy. 
He  said, ''  I  don't  know  what  you  are  talking  about'' 
I  said,  "I  believe  your  name  is  Wilson?*'  He  said, 
"  Thaf  s  not  my  name.''  He  said  his  name  was  Warrm 
Quincey.  He  said,  "  I  got  married  in  that  name  three 
weeks  ago."  At  the  police  office  the  captain  picked 
them  out  from  among  twelve  others.  Kelfy,  or  Georjt 
Mc Murdoch,  said,  when  I  apprehended  him,  '^I  don't 
know  what  you  are  talking  about.  I  am  not  the  man— 
you  are  mistaken — my  name  is  George  McMurdotk" 
I  said,  ''The  warrant  charges  you  in  the  name  of 
Kelly:'     He  said,  "  That's  not  my  name." 

The  other  prisoner  said  his  name  was  George  Tevana, 
He  was  placed  amongst  some  others  and  the  captain 
picked  him  out.  He  said,  ''My  name  on  board  the 
ship  was  Clements;  the  other  two  prisoners  you  bare 
got  in  custody  were  also  passengers  on  board.'.'  We 
were  engaged  by  a  Major  Hogg  of  the  Confederate  army* 
We  were  served  with  six-barrelled  revolvers  each,  to  go 
on  board  as  passengers,  and  to  take  the  ship  and  caigo 
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and  send  the  captain  adrift.    Major  Hogg  shewed  me        i864. 
documents  signed  by  a  Oeneral  Bee^  sayings  they  were        J^^^ 
granted  by  Jefferson  Davis  to  justify  us  in  doing  what      Tithak. 
we  have  done. 

Nelson  Lees  on  oath  says : — 

I  am  police  constable  90,  of  Liverpool  I  was  with 
CarKsle  when  the  prisoners  were  apprehended.  I  saw 
Wilson  give  the  key  of  a  box  to  Carlisle^  and  it  opened 
the  box  which  the  captain  claims^  and  in  which  were  the 
articles  which  he  claims.  When  Wilson  was  first  appre- 
hended I  heard  him  say^  '^  I  have  only  done  what  has 
been  done  to  myself>  as  a  ship  was  taken  from  me^  and  I 
had  to  walk  100  miles  on  land.** 

James  Kushton  on  oath  says : — 

I  am  an  eating-house  keeper,  and  live  at  39,  Park 
lAxmsn  I  know  Clements  and  Wilson,  and  I  have  seen 
the  prisoner  Kelly  once.  I  have  lately  had  a  conversa- 
tion with  Wilson,  about  three  weeks  aga  He  passed 
under  the  name  of  Sayers.  On  that  occasion  he  was 
talking  to  me  about  Africa,  and  what  he  had  been  doing 
in  the  slave  trade.  He  said  that  he  was  captured  about 
six  years  ago  with  800  slaves  on  board,  when  he  had 
been  two  days  out;  that  he  was  tried  in  America,  and 
sentenced  to  be  hung,  and  was  in  Fort  Lafayette,  and  got 
out.  He  then  talked  of  this  schooner;  that  he  was 
captain  of  a  fine  cotton  schooner,  and  had  sold  her  in 
Bakdse,  and  had  come  to  England  to  spend  the  money. 

By  Mr.  Cobb. — ^This  conversation  took  place  in  my 
dining-room  about  three  weeks  ago:  the  day  he  was 
manied. 

I  remember  the  conversation  distinctly. 

Stat  6  &  7  Vict.  c.  76.,  on  which  the  case  turned,  is  as 
tbUowB:  ''  An  Act  for  giving  e£fect  to  a  treaty  between 
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1864.  J^er  Majesty  and  the  United  States  otAmerwa  fortte 
^[^  apprehension  of  certain  offenders.  22nd  Augtuty  1848. 
TiYHAii.  Whereas  by  the  tenth  article  of  a  treaty  between  Btar 
Majesty  and  the  United  States  of  America^  signed  at  WoMk- 
ingtonou  the  9thday  of  ^ttyiii^intheyear  1842,theratifica- 
tions  whereof  wereexchanged  at  London  on  the  ISthdayof 
October  in  the  same  year^  it  was  agreed  that  Hct  Majeity 
and  thesaid  UnUed  States  should,  upon  mutual  lequisitiooi 
by  them  or  their  ministersi  officers,  or  authorities  lesptt- 
tively  made,  deliver  up  to  justice  all  persons  who,  being 
charged  with  the  crime  of  murder,  or  assault  with  intent 
to  commit  murder,  or  piracy,  or  arson,  or  robbeiy,  or 
forgery,  or  the  utterance  of  forged  paper,  committed 
within  the  jurisdiction  of  either  of  the  high  contracting 
parties,  should  seek  an  asylum  or  should  be  found  witliin 
the  territories  of  the  other;  provided  that  this  diouU 
only  be  done  upon  such  evidence  of  criminality  as 
according  to  the  laws  of  the  place  where  the  fiigitiTe 
or  person  so  charged  should  be  found  would  justify  his 
apprehension  and  commitment  for  trial  if  the  crime  or 
offence  had  been  there  committed,  and  that  the  reBpe^ 
tive  Judges  and  other  magistrates  of  the  two  gorem- 
ments  should  have  power,  jurisdiction,  and  authority, 
upon  complaint  made  under  oath,  to  issue  a  warrant  ibr 
the  apprehension  of  the  fugitive  or  person  so  diarged« 
so  that  he  might  be  brought  before  such  Judges  or  otbtf 
magistrates  respectively,  to  the  end  that  the  evidence  of 
criminality  might  be  heard  and  considered,  and  if  cm 
such  hearing  the  evidence  should  be  deemed  sufSdent 
to  sustain  the  charge  it  should  be  the  dufy  of  tbe 
examining  Judge  or  magistrate  to  certify  the  same  to 
the  proper  executive  authority,  that  a  warrant  m^ 
issue  for  the  surrender  of  such  fugitive,  and  that  tbe 
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ezpenoe  of  such  apprehension  and  delivery  should  be  1864. 
borne  and  defrayed  by  the  party  making  the  requisition  _in  re 
and  receiving  the  fugitive;  and  it  is  by  the  eleventh 
article  of  the  said  treaty  further  agreed,  that  the  tenth 
article,  herein-before  recited,  should  continue  in  force 
until  one  or  other  of  the  high  contracting  parties  should 
signify  its  wish  to  terminate  it,  and  no  longer :  And 
whereas  it  is  expedient  that  provision  should  be  made 
tor  carrying  the  said  agreement  into  effect ;  be  it  enacted 
by  the-  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  oonmions,  in  this  present  Parliament  assembled,  and 
by  ^e  authority  of  the  same,  that  in  case  requisition  shall 
at  any  time  be  made  by  the  authority  of  the  said  United 
Siaie$,  in  pursuance  of  and  according  to  the  said  treaty, 
for  the  delivery  of  any  person  charged  with  the  crime  of 
murder,  or  assault  with  intent  to  commit  murder,  or 
with  the  crime  of  piracy,  or  arson,  or  robbery,  or  foigery, 
or  the  utterance  of  forged  paper,  committed  within  the 
jurisdiction  of  the  United  States  of  America,  who  shall 
be  found  within  the  territories  of  Her  Majesty,  it  shall 
be  lawful  for  one  of  Her  Majesty's  principal  Secretaries 
of  State,  or  in  Ireland  for  the  chief  secretary  of  the 
Lord  Lieutenant  of  Ireland,  and  in  any  of  Her  Majesty's 
colonies  or  possessions  abroad  for  the  officer  administer- 
ing the  government  of  any  such  colony  or  possession,  by 
warrant  under  his  hand  and  seal  to  signify  that  such 
requisition  has  been  so  made,  and  to  require  all  justices 
of  the  peace  and  other  magistrates  and  officers  of  justice 
within  their  several  jurisdictions  to  govern  themselves 
accordingly,  and  to  aid  in  apprehending  the  person  so 
accused,  and  committing  such  person  to  gaol,  for  the 
purpose  of  being  delivered  up  to  justice,  according  to  the 
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1864.  provisions  of  the  said  treaty;  and  thereupon  it  shall  be 
jjjpg  lawful  for  any  justice  of  the  peace^  or  other  penon 
TivMAN.  having  power  to  commit  for  trial  persons  aociued  of 
crimes  against  the  laws  of  that  part  of  Her  Majesty^i 
dominions  in  which  such  supposed  offender  shall  be 
founds  to  examine  upon  oath  any  person  or  penoni 
touching  the  truth  of  such  charge^  and  upon  such  evi- 
dence as  according  to  the  laws  of  that  part  of  Her 
Majesty's  dominions  would  justify  the  apprehennon  tad 
committal  for  trial  of  the  person  so  accused  if  the  crime 
of  which  he  or  she  shall  be  so  accused  had  been  there 
committed  it  shall  be  lawful  for  such  justice  of  Ae 
peace^  or  other  person  having  power  to  commit  as  afore- 
said^ to  issue  his  warrant  for  the  apprehension  of  snch 
person,  and  also  to  commit  the  person  so  accnaed  to 
gaol,  there  to  remain  until  delivered  pursuant  to  audi 
requisition  as  aforesaid/' 

Sect.  2.  *'  Provided  always,  and  be  it  enacted,  tbat  io- 
every  such  case  copies  of  the  depositions  upon  which  th^ 
original  warrant  was  granted,  certified  under  the  hand  c^^ 
the  person  or  persons  issuing  such  warrant  and  attest^^ 
upon  the  oath  of  the  party  producing  them  to  be  trtm-^ 
copies  of  the  original  depositions,  may  be  received  L^ 
evidence  of  the  criminality  of  the  person  so  appr^ 
hended/' 

Sect.  3.  Offenders  may  then  be  delivered  up. 

Sect.  4.  Persons  committed  may  be  discharged,  ^ 
not  delivered  up  according  to  requisition,  and  conveyc^^ 
out  of  Her  Majesty's  dominions  within  two  months. 

Sect.  5.  Act  may  be  suspended  within  any  colony  if 
similar  legislation  there  by  the  local  Legislature 

Edward  James^  Littler  and  J,  H,  James  moved  tli^ 
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he  prisoners  be  discharged. — The  main  question  is,  'whe-       1864. 

Iier  the  Treaty  of  the  22nd  August,  1842,  and  the  stat.  -^-^ — 

&  7  Vict.  c.  76.,  founded  upon  it,  extend  to  piracy  by  Tivhak. 
16  law  of  nations,  or  are  confined  to  such  acts  as  are 
edared  piracy  by  the  municipal  law  of  the  United 
^taieM.  Before  extradition  treaties  came  into  use  it  was 
great  question  among  writers  on  interoational  law, 
hether  the  government  of  a  civilized  country  to  which 
person  who  had  committed  a  crime,  especially  such  a 
ime  as  murder,  and  the  like,  in  another,  had  fled,  was 
nind  to  give  him  up  to  the  latter  in  order  to  prevent 
defeat  of  justice,  which  is  the  basis  of  all  civilized 
xaety.  "When  foreigners  are  admitted  into  a  state 
ipon  free  and  liberal  terms,  the  public  faith  becomes 
dedged  for  their  protection.  The  Courts  of  justice 
light  to  be  freely  open  to  them  as  a  resort  for  the 
idress  of  their  grievances.  But  strangers  are  equally 
^und  with  natives  to  obedience  to  the  laws  of  the 
wintry  during  the  time  they  sojourn  in  it,  and  they  are 
QaUy  amenable  for  infractions  of  the  law.  It  has 
■retimes  been  made  a  question,  how  far  one  govem- 
>^t  was  bound  by  the  law  of  nations,  and  iudepen- 
^t  of  treaty,  to  surrender,  upon  demand,  fugitives  from 
ti<5e,  who,  having  committed  crimes  in  one  country, 
'  to  another  for  shelter.  It  is  declared,  by  some  of 
xaiost  distinguished  public  jurists,  that  every  state  is 
^^d  to  deny  an  asylum  to  criminals,  and,  upon  appli- 
Ofn  and  due  examination  of  the  case,  to  surrender  the 
i'fcive  to  the  foreign  state  where  the  crime  was  com- 
•^ed.  The  language  of  those  authorities  is  clear  and 
■^^cit,  and  the  law  and  usage  of  nations,  as  declared 
^lem,  rest  on  the  plainest  principles  of  justice.     It  is 
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V  tonal   jurisdiction  of  the  state,  but  it  must  at  least        1864. 
I   mean  the  personal  jurisdiction  which  it  exercises  over  all        in  re 
I   its  citizens,  and  over  all  persons  within  its  quasi  ierri- 
I   toy,  as  for  instance  on  one  of  its  citizens,  on  board  one 
I   of  its  ships,  or  on  a  desert  island.     Carrying  on  the  slave 
I    trade  is  rendered  piracy  by  stat.  5  G.  4i.  c.  118.  s.  9., 
I    and  it  is  also  piracy  in  the  United  States^  but  not  being 
I    piracy  by  the  law  of  nations,  trading  in  slaves  by  an 
J    American  ship  is  not  justiciable  in  England,  and  vice 
^    versS.    And  another  municipal  piracy  was  created  by  stat. 
^     11  &  12  ^.  3.  c.  7.  «.  8.,  which,  while  leaving  it  legal  to 
prey  on  the  commerce  of  the  enemy,  rendered  it  piracy 
to  attack  our  shipping  under  colour  of  a  commission 
from  foreign  authority. 

The  statute  in  question,  6  &  7  Vict.  c.  76.,  confirms  this 
view.  It  speaks  of  delivering  up  to  justice,  not  bringing 
to  justice,  persons  who  seek  an  asylum,  i.  e.,  a  place 
where  they  cannot  be  punished.  Of  the  crimes  men- 
tioned in  it  all,  except  murder  and  piracy,  are  offences 
over  which  there  could  be  no  concurrent  jurisdiction. 
In  the  latter  it  must  exist,  for  piracy  by  the  law  of 
nations  is  punishable  everywhere.  And  if  a  murder 
were  committed  by  an  Englishman  in  the  United  States 
or  on  board  a  ship  of  the  United  States,  it  would  be  an 
insult  to  claim  extradition.  Besides,  sect.  4  enacts  that, 
unless  given  up  within  two  months,  the  supposed  cri- 
minal may  be  set  free.  If  his  real  crime  were  piracy 
by  international  law  our  waiting  so  long  would  be  a 
disgrace  to  us.  Where  a  country  has  jurisdiction  to  try 
a  criminal,^  and  every  country  has  jurisdiction  to  try 
pirates  by  the  law  of  nations, — its  own  honour  and  dignity 
will  not  allow  him  to  be  delivered  up  to  another  for  that 
purpose. 

VOL.  ▼.  2  u  B.  &  ■. 
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reqnisition  made  by  the  one  QoyemmenU  or  by  its  minis-  i864. 
tem  or  officers  prdperly  authorized^  upon  the  other — the  "^^^ 
government^  upon  whom  the  demand  is  thus  made,  shall  Titmah. 
ddiver  up  to  justice  all  persons  charged  with  the  crimes^ 
as  provided  in  the  treaty,  who  shall  have  sought  an 
asylum  within  her  territories.  In  other  words,  on  a 
demand,  made  by  the  authority  of  Great  Britain  upon 
ifass  government,  it  shall  deliver  up  the  furtive;  and  so 
in  I'espect  to  a  demand  by  the  authority  of  this  govern- 
ment upon  her.  This  is  the  exact  stipulation  entered 
into,  when  plainly  interpreted.  It  is  a  compact  between 
the  two  nations  in  respect  to  a  matter  of  fiational  con- 
oem — the  punishment  of  criminal  offenders  against  their 
Ittws — and  where  the  guilty  party  could  be  tried  and 
pfinished  only  within  the  jurisdietion  whose  laws  have 
been  viohited/^ 

In  6  WheaUnCs  Cases  in  the  Supreme  Court  of  the 
United  States^  Appendix,  Note  1,  is  a  speech  of  the 
Honourable  John  Marshall  (afterwards  Chief  Justice 
Marshall)^  delivered  in  the  House  of  Representatives  of 
the  Vm'ted  States,  on  the  resolutions  of  the  Honorable 
Edward  Livingston^  relative  to  *  Thomas  Nash,  alias 
Jonathan  Robins.  [Shee  J.  The  treaty  under  which  that 
case  was  decided  provides  for  the  extradition  of  persons 
charged  with  murder  and  some  other  offences,  not 
piracy.}  The  principles  are  the  same.  ''  His  first  pro- 
poaition,  he  said,^  was,  that  the  case  of  Thomas  Nash,  as 
stated  to  the  President,  was  completely  within  the  twenty- 
aeventfa  article  of  the  treaty  of  amity^  commerce,  and 
navigations  entered  into  between  the  United  States  of 
America  and  Great  Britain.  The  casus  foederis  of 
this  article  occurs,  when  a  person,  having  committed 
murder  or  forgery  within  the  jurisdiction  of  one  of 
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murder  is  plainly  within  the  letter  of  the  article,  it  has  1864. 
been  contended  not  to  be  within  its  just  construction ;  J^ 
because^  at  sea,  all  nations  have  a  common  jurisdiction,  Tivjiah. 
and  the  article  correctly  construed,  will  not  embrace  a 
case  of  concurrent  jurisdiction.  It  is  deemed  unneces- 
sary to  controvert  this  construction,  because  the  propo- 
sition, that  the  United  States  had  no  jurisdiction  over  the 
murder  committed  by  Jliomas  Nash,  is  believed  to  be  com" 
pletely  demonstrabk.  It  is  not  true  that  all  nations 
have  jurisdiction  over  all  ofiences  committed  at  sea.  On 
the  contrary,  no  nation  has  any  jurisdiction  at  sea,  but 
over  its  own  citizens  or  vessels,  or  offences  against  itself. 
This  principle  is  laid  down  in  2  Ruth,  pp.  488,  491.  The 
American  government  has,  on  a  very  solemn  occasion, 
avowed  the  same  principle.  The  first  minister  of  the 
French  Republic  asserted  and  exercised  powers  of  so 
extraordinary  a  nature,  as  unavoidably  to  produce  a 
controversy  with  the  United  States.  The  situation  in 
which  the  government  then  found  itself  was  such,  as 
necessarily  to  occasion  a  very  serious  and  mature  consi- 
deration of  the  opinion  it  should  adopt.  Of  consequence, 
the  opinions  then  declared,  deserve  great  respect.  In 
the  case  alluded  to,  Mr.  Genet  had  asserted  the  right  of 
fitting  out  privateers  in  the  American  ports,  and  of 
manning  them  with  American  citizens,  in  order  to  cruise 
against  nations  with  whom  America  was  at  peace. 
In  reasoning  against  this  extravagant  claim,  the  then 
Secretary  of  State,  in  his  letter  of  the  17th  July,  1798, 
says: — ^  For  our  citizens  then  to  commit  murders  and 
depredations  on  the  members  of  nations  at  peace  vrith  us, 
or  to  combine  to  do  it,  appeared  to  the  executive  and 
to  those  whom  they  consulted,  as  much  against  the 
laws  of  the  land,  as  to  murder  or  rob,  or  combine  to 
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1864.        murder  or  rob,  ita  own  citizens;  and  as  mnch  to  require 
J^^JJ        pnnishment,  if  done  within  their  limits,  where  they  hin 
TiTVAv.      n  territorial  jurisdiction,  or  on  the  high  seas,  where  tley 
havea/7^«oiia/;«ru</tc/um,  thatistosay,  one  which  reachei 
their  own  citizens  only;  this  being  an  appropriaie  partd 
each  nation,  on  an  element  where  all  have  a  oommcm 
•  jurisdiction.'    The  well  considered  opinion  then  of  the 
American  Qt>yemment  on  this  subject  is,  that  the  jorii- 
diction  of  a  nation  at  sea  is  *  personal,*  reaching  its  'dim 
citizens  only/  and  that  this  is  '^  appropriate  partoteu^ 
nation*  on  that  element.  *  *  *  *  p.  8.  A  pirate,  under 
the  law  of  nations,  is  an  enemy  of  the  human  race. 
Being  the  enemy  of  all,  he  is  liable  to  be  punished  by 
all.    Any  act  which  denotes  this  universal  hostility,  i^ 
an  act  of  piracy.  Not  only  an  actual  robbery  therefor^ 
bat  cruizing  on  the  high  seas  without  commission,  aia^^ 
with  intent  to  rob,  is  piracy.    This  is  an  offence  agsin^^ 
all  and  every  nation,  and  is  therefore  alike  pnnishahV-^ 
by  all.     But  an  offence  which  in    its  nature  affecr^^ 
only  a  particular  nation,  is  only  punishable  by  tlu^^ 
nation.    It  is  by  confounding  general  piracy  with  pni^:^ 
by  statute,  that  indistinct  ideas  have  been  produo^tfZ 
respecting  the  power  to  punish  offences  committed  on  tK^ 
high  seas.    A  statute  may  make  any  offence  piracy:^ 
committed  within  the  jurisdiction  of  the  nation  paasmg' 
the  statute,  and  such  offence  will  be  punishable  by  tht^ 
nation.    But  piracy  under  the  law  of  nations,  wliick^ 
alone  is  punishable  by  all  nations,  can  only  consist  in- 
an  act  which  is  an  offence  against  all.    No  particular 
nation  can  increase  or  diminish  the  list  of  offences  tboi^ 
punishable.  *  *  *  *  p.  13.  The  eighth  section,  whid^- 
is  supposed  to  comprehend  the  case,  after  dedariug^  tba^^ 
if  any  person  or  pensons  shall  commit  murder  on  tli^' 
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high  seas,  he  shall  be  punishable  with  death ;  proceeds  1864. 
to  say,  that  if  any  captain  or  mariner  shall  piratically  i^^e 
run  away  with  a  ship  or  vessel,  or  yield  her  up  yolun- 
tarily  to  a  pirate,  or  if  any  seaman  shall  lay  yiolent 
hands  on  his  commander,  to  prevent  his  fighting,  or 
shall  make  a  revolt  in  the  ship,  every  such  offender  shall 
be  adjudged  a  pirate  and  a  felon.  *  ♦♦  *  It  is 
then  demonstrated,  that  the  murder  with  which  Thomas 
Nash  was  charged,  was  not  committed  within  the  juris- 
diction of  the  United  States^  and,  consequently,  that  the 
case  stated  was  completely  within  the  letter  and  the 
spirit  of  the  twenty-seventh  article  of  the  treaty  between 
the  two  nations." 

In  the  second  annotated  edition  of  IVheaiatCs  Inter- 
national Law,  by  Lawrence^  p.  236 : — "  In  the  negociation 
of  treaties  stipulating  for  the  extradition  of  persons 
accused  or  convicted  of  specified  crimes,  certain  rules  are 
generally  followed,  and  especially  by  constitutional 
governments.  The  principal  of  these  rules  are^  that 
a  state  should  never  authorize  the  extradition  of  its  own 
citizens  or  subjects,  or  of  persons  accused  or  convicted 
of  political  or  purely  local  crimes,  or  of  slight  offences, 
but  should  confine  the  provision  to  such  acts  as  are^ 
by  common  accord^  regarded  as  grave  crimes.''  And 
note  78  there: — ''A  convention  for  the  same  object  as 
those  with  England  and  France  was  made  with  Prussia, 
on  her  own  behalf  and  that  of  several  other  German 
states,  on  the  29th  AprU,  1845 ;  but  it  differed  from  the 
preceding  ones  in  that  each  power  excepted  the  extra- 
dition of  its  own  subjects."  Id.,  p.  242 : — *'  In  the 
construction  of  the  British  treaty  of  extradition  a 
crime  committed  at  sea,  on  board  of  an  American  vessel, 
has  been  considered  the  same   as  if  committed  in  the 
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territory  of  the  United  States.  Mr.  Buchanan  to  Mr. 
Marctf,  August  3rd,  1855.  MS.  State  department.  Mr. 
Cuehing  also  considers^  in  reference  to  the  French  treatf, 
where  a  crime  is  committed  at  sea,  it  is  committed 
within  the  putative  territory  of  the  Union^  is  justiciaUe 
by  the  Federal  judiciary  alone,  and  is,  therefore,  right- 
fully a  case  of  extradition.  Opiniom  of  Attormp 
General,  voL  8,  p.  84.  Mr.  Gushing,  Sept.  6, 1856." 
fVheat.  Int.  Law,  p.  735,  2nd  annotated  ed. :— "This 
jurisdiction  is  exdusive,  only  so  far  as  respects  offeooei 
against  the  municipal  laws  of  the  state  to  which  the 
yessel  belongs.  It  excludes  the  exercise  of  the  jnrb- 
diction  of  every  other  state  under  its  municipal  hn, 
but  it  does  not  exclude  the  exercise  of  the  jurisdicto 
of  other  nations,  as  to  crimes  under  international  law; 
such  as  piracy,  and  other  offences,  which  aU  natkmi 
have  an  equal  right  to  judge  and  to  punish.^  Sir  L 
Jenkins,  in  his  works,  voL  2,  p,  714,  cited  in  fVhed* 
Int.  Law,  256,  note  (1),  2nd  annotated  ed.,  says,  ''Eveiy 
man,  by  the  usage  of  oUr  European  nations,  is  jusiidM 
in  the  place  where  the  crime  is  committed;  so  aie 
pirates,  being  reputed  out  of  the  protection  of  all  laix 
and  privileges,  and  to  be  tried  in  what  ports  soever  thej 
may  be  taken.'' 

Secondly.  The  warrant  of  a  justice  of  the  peace  under 
this  statute,  to  apprehend  or  commit  a  person  for  trial 
must  be  founded  on  one  from  the  Secretary  of  States 
who  has  no  power  to  issue  his  except  on  the  view  of  e& 
original  warrant  issued  and  depositions  taken  in  Amerka: 
which  does  not  appear  here.  Sect  1  only  speaks  of  reqii- 
sition  being  made  for  the  delivery  up  of  parties  eharjei, 
which  must  mean  accused  before  some  tribunal;  vA 
sect.  2  enacts  that  ''  copies  of  the  depositions  JSfOt^ 


XXVIL  VICTORIA.  665 

which  the  original  warrant  was  granted  ke.,  may  be       i864. 
receired  in  evidence  of  the  criminality  of  the  person        ^^ 
so  apprehended :''  and  the  latter  end  of  the  former      Tivmah. 
aection  empowers  the  justice  to  issue  his  warrant  upon 
«ach  evidence  aa  would  justify  apprehension  and  com- 
mittal for  trial  in  this  country.     [Blackburn  J.     Sup- 
pofle  a  fugitive  jumps  overboard  and  escapes^  no  deposi- 
tions could  he  taken  against  him  in  his  absence^  but 
could  his  extradition  not  be  claimed?]     Wheaton  Int. 
Lawy  2nd  annotated  ed.^  p.  241,  note  78  :— ''  The  practice 
of  our  own  government,  as  well  as  that  of  Great  Britain 
requires  that  all  claims  of  extradition  should  be  founded 
on  a  judicial  warrant,  with  proper  evidence  to  justify  the 
warrant ;  the  United  States  will  not,  therefore,  make  a 
demand  on  Great  Britain  for  a  person  alleged  to  be  a 
fugitive  from  the  justice  of  one  of  the   United  States 
without  the  exhibition  of  a  judicial  warrant,  issued  on 
sufficient  proof  by  the  local  authority.      Opinions   of 
Attorneys  General,  vol.  6,  p.  485.    Mr.  Cushing,  May 
Sly  1854.     But  in  granting  his  mandate,  at  the  request 
of  a  foreign  government,  for  the  purpose  of  commencing 
proceedings,  the  President  does  not  need  such  evidence 
of  the  criminalty  as  would  justify  an  order  of  extradi- 
tion, but  only  primS  facie  evidence,     lb.,  p.  217.  Mr. 
Cushing,  November  9,  1853.'*     Jrf.,  p.  242 :— *'  A  mere 
notification  from  a  foreign  l^;ation  that  a  party  guilty  of 
a  crime  has  escaped  and  perhaps  fled  to  the  United  States, 
is  not  su£Bcient  to  justify  the  preliminary  action  of  the 
President.    The  general  rule  is  that  the  government  of 
which  extradition,  whether  by  comity  only  {Klvber,  §  66. 
Martens,  Precis,   §    101),  or  by  treaty,  is  demanded, 
before  it  is  called  on  to  act  must  have  reasonable  primS 
facie  evidence  of  the  guilt  of  the  party  submitted  to  it  as 
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1864        ^^^  ^  the  demand  by  the  executive  authoritjr.  OpUau 
of  Attorneys  General^  vol.  7,  p.  6.  Mr.  Cushmg,  Nao.  %, 
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TiTHAir.      1864.  A  mandat  d'arrdt  issued  upon  suitable  evidence  by 
the  proper  judicial  authority  of  France^  and   setting 
forth  the  crime  imputed  to  the  accused^  is  sufficient  to 
justify  the  preliminary  action  of  the  President  for  tbe 
arrest  of  the  allied  fugitive,  leaving  the  ulterior  qnestkm 
of  his  actual  tradition  to  depend  on  the  full  evidence  of 
criminality  then,  as  it  appeared  from  the  despatch  of  the 
Minister  of  Foreign  Affidrs,  on  its  way  from  Fnmt 
lb.  pp.  285, 537.    Mr.  Cushing,  June  18, 1855,  October^ 
1 855.    But  to  justify  the  commencement  of  proceeding! 
in  extradition,  it  must  appear  that  the  criminal  acta 
charged  were  committed  in  the  territorial  jurisdictacmoC 
the  demanding  government.     lb.  vol.  8,  p.  215,  JMr* 
Cushinff,  Noo.  29,  1856.''     In  Re  Kaine  (a),  Nelmf^ 
says,  p.  145 : — '^  This  speciesof  evidence  is  very  di£Eere&ti^^ 
guarded,  in  the  Act  6  &  7  Vict.    There,  copies  of  tk^^ 
depositions  laid  before  the  government,  and  upon  whid:^ 
the  proper  officer  issued  his  warrant  to  the  magistrates^ 
authorizing  them  to  institute  proceedings  to  arrest  sn^V 
commit  the  fugitive,  are  those  only  permitted  to  be  giTO^ 
in  evidence.    In  other  words,  copies  of  the  depodtioD^ 
upon  which  the  government  acted  in  the  matter,  are  ad — 
missible  as  evidence  of  the  criminality/'     Taney  C.  J 
and  Daniel  J.  concur  in  this  judgment,  p.  148.      [CStwi^ 
bum  C.  J.    It  may  be  a  salutary  rule  for  the  executir^' 
to  say  to  the  claiming  power,  ''  Before  we  act  on 
requisition  we  must  see  that  there  is  a  charge  which  I 
received  a  judicial  inception  in  your  country.''     But  t3 
statute  in  question  does  not  require  it] 

Thirdly.    The  warrant  of  the  magistrate  is  also  1>J 

(a)  14  How.  103. 
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nr  not  shewing  that  all  the  witoesses  before  him  were  1864. 
uunined  npon  oath.  Such  warrants  ought  to  contain  Jj^rT 
n  their  face  everything  necessary  to  give  jurisdiction  ; 
^krisiie  v.  Unwin  (a),  In  re  Peerless  (6),  Ex  parte  Bes- 
^  (c) ;  especially  where,  as  here,  the  magistrate  was 
cting  imder  a  special  jurisdiction.  In  MasVs  Case  (d) 
kTetom  to  a  habeas  corpus  stated  that  a  man  was  charged 
^  suspicion  of  waiting  with  intent  to  assist  in  the 
raming  prohibited  or  imcustomed  goods,  against  stat 
9  O.  fL  e.  86.  ss.  18,  19,  and  the  commitment 
nodted  that  he  desired  time  to  make  it  appear  that 
e  was  not  concerned  in  any  of  the  practices  charged, 
beareupon  he  was  committed  to  custody,  ''there 
i^emain  and  continue,  until  he  shall  be  discharged 
*»i  thence,  by  due  course  of  hiw,''  the  commit- 
i^K^t  was  held  bad;  the  Court  saying,  ''The  true 
^inetion  is;  that,  where  a  man  is  committed  for  any 
'A^  either  at  common  law,  or  created  by  Act  of 
rlisonent,  for  which  he  is  punishable  by  indictment ; 
*^^  he  is  to  be  committed,  till  discharged  by  due 
^^^^e  of  law :— -but,  when  it  is  in  pursuance  of  a  special 
^drity;  the  terms  of  the  commitment  must  be  special, 
B'  exactly  pursue  that  authority.''  In  Kite  and  Lane*s 
*^  (e),  on  the  discussion  of  a  rule  for  a  habeas  corpus, 
^S^peared  that  a  boat  with  the  two  prisoners  on  board 
^  seized  within  the  harbour  oiFoUtUone  for  a  breach 
^lie  revenue  laws.  They  were  taken  on  shore  and 
^^rwards  to  Dover,  where  they  were  convicted  before 
^  justices  of  the  peace  for  that  place,  the  conviction 
'^^' according  to  the  2nd  form  given  in  stat.  8  G.  4. 
^  1(K    The  jurisdictioli  of  the  magistrates  for  Folkstane 

(a)UA.fR  373.  (b)  1  Q.  B.  143. 

(c)  6  Q.  B.  481.  [d)  2  W.  BL  805. 

(#)  IB.fC.  101. 
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1864.        extended  to  the  place  where  the  aeisare  was  made^  and 
In  re        the  justices  of  Dover  had  no  jurisdiction  there.    It  wii 

TlYNAll. 

held  that  the  convictions  were  bad  for  not  shewing  ihil 
the  justices  of  Dover  had  jurisdiction  over  the  offsnoe. 
In  Nash's  Case  (a)  the  return  shewed  that  a  seaman 
was  charged  with  having  been  found  on  board  asmugglipg 
vessel  liable  to  forfeiture^  was  carried  before  a  justioe^ 
&c.^  and,  upon  due  proof  as  required  by  stat57  6.8. 
c.  87.,  was  committed  to  answer  such  informatioa  ind 
abide  such  judgment  as  might  be  given:  this  was  held 
insufficient     AbbaU  C.  J.  says,  p.  297 : — '*  This  Act  of 
Parliament  of  the  67  G.  8.  c.  87.  is  one  highly  bene- 
ficial in  preventing  firauds  upon  the  revenue ;  but  at  t]»^ 
same  time,  inasmuch  as  it  trenches  very  stron^y  on  ^^tm^ 
liberty  of  the  subject,  we  must  take  care  that  its 
visions  are  strictly  pursued.    This  averment  is  one  of 
conclusion  of  law ;  it  states  that  upon  due  proof  1 
party  was  committed.    Now  whether  that  was  so,  I 
return  does  not  enable  us  to  judge ;  for  unless  we  1 
what  the  proof  was  which  was  given,  it  is  impossible  fio^ 
us  to  tell  whether  it  was  the  proof  required  by  the  Ac^ 
of  Parliament     The  circumstances  stated  in  the  intrc::: 
ductory  part  of  this  return,  seem  to  me  to  be  quiff 
sufficient  to  warrant  this  commitment ;  and  if  it  hai^ 
been  stated,  that  upon  due  proof  of  the  matters  hdoi^ 
mentioned,  the  prisoner  was  committed,  I  should  ha^ 
thought  it  sufficient.    In  the  present  case»  however,  Ab 
prisoner  must  be  discharged.''     IBlacAbum  J.  Supp(>«< 
the   magistrate's  warrant  defective  in  this  respect,   i 
could  be  cured  by  a  fresh  warrant    We  would  not  du* 
charge  on  habeas  corpus  for  such  a  reason.] 

Fourthly.  The  magistrate's  warrant  is  against  tlic 

(a)  4  J?.  #  ul  2d5. 
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prisoners  for  piracy  by  the  law  of  nations,  but  there  was  1864. 
no  evidence  on  which  they  conid  properly  be  committed  ^j^~^ 
to  take  their  trial  for  that  offence.  In  time  of  peace  Tithah. 
any  act  of  depredation  on  a  ship  is  primS  facie  an  act 
of  piracy :  but  in  time  of  war  between  two  countries,  the 
presumption  is  that  depredation  by  one  of  them  on  a  ship 
of  the  other  is  an  act  of  legitimate  warfare.  It  is  imma- 
terial whether  the  act  was  done  by  soldiers  or  volunteers, 
and  whether  it  was  commanded  by  the  belligerent  state, 
or  when  done  ratified  by  it  There  is  nothing  here  to 
rebut  that  presumption,  for  the  Confederate  States,  in 
whose  name  this  ship  was  seized,  have  been  recog- 
nized as  belligerents.  [They  referred  to  the  debate  in 
the  House  of  Lords,  16th  May,  1861,  cited  in  note 
79  to  Wheat  InL  Law,  p.  250,  et  $eq.,  2nd  annot.  ed.] 
*'  It  was  not  until  the  fifteenth  century  that  commis- 
sions were  made  necessary,  and  were  issued  to 
private  subjects  in  time  of  war,  and  that  subjects  were 
forbidden  to  fit  out  vessels  to  cruise  against  enemies 
without  license.  There  were  ordinances  in  Germany, 
France,  Spain,  and  England,  to  that  effect.  It  is  now 
the  practice  of  maritime  states  to  make  use  of  the 
voluntary  aid  of  individuals  against  their  enemies,  as 
auxiliary  to  the  public  force;  and  Bynkershoek  says, 
that  the  Dutch  formerly  employed  no  vessels  of  war  but 
such  as  were  owned  by  private  persons,  and  to  whom 
the  government  allowed  a  proportion  of  the  captured 
property,  as  well  as  indemnity  fipom  the  public  treasury. 
Vessels  are  now  fitted  out  and  equipped  by  private 
adventurers,  at  their  own  expense,  to  cruise  against  the 
commerce  of  the  enemy.  They  are  duly  commissioned, 
and  it  is  said  not  to  be  lawful  to  cruise  without  a  regular 
commission.  Sir  Matthew  Hale  held  it  to  be  depredation 
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1864.       in  a  mibject  to  attack  the  enemy's  ressels,  except  in  bii 
In  TO        own  derenoe^  without  a  commission  (a).     The  subject  hm 
been  repeatedly  discussed  in  the  Supreme  Court  oTUe 
United  States^  and  the  doctrine  of  the  law  of  natioDi  if 
considered  to  be^  that  private  dticens  cannot  acquire  t 
title  to  hostile  property,  unless  seised  under  a  oommii- 
sion,  but  they  may  still  lawfully  seise  hostile  property 
in  their  own  defence.     If  they  depredate  upon  ik 
enemy  without  a  commission,  they  act  upon  their  peril, 
and  are  liable  to  be  punished  by  their  own  Soferagn; 
but  the  enemy  is  not  warranted  to  consider  them  « 
criminals,  and,  as  respects  the  enemy  they  liolste  no 
rights  by  capture.     Such  hostilities,  without  a  eommii- 
sion,  are,  however,  contrary  to  usage^  and  exceediifiy 
irregular   and   dangerous,  and    they  would   probiUy 
expose  the    party  to  the  unchecked  sererity  of  &0 
enemy ;  but  they  are  not  acts  of  piracy  unless  committed 
in  time  of  peace.     Vattel^  indeed,  says  {t\  that  prints 
ships  of  war,  without  a  regular  commission,  are  nop^ 
entitled  to  be  treated  like  captures  made  in  a  fonn^  ^ 
war.    The  observation  is  rather  loose,  and  the  weigh.  ^ 
of  authority   undoubtedly  is,  that  non-eomnusnonec^ 
vessels  of  a  belligerent  nation  m«y  at  all  times  captor^ 
hostile  ships,  without  being  deemed,   by  the  law  o^ 
nations,  pirates.     They  are  lawful  combatants,  but  the^ 
have  no  interest  in  the  prices  they  may  take,  and  fh^ 
property  will  remain  subject  to  condemnation  in  favoo^ 
of  the  government  of  the  captor,  as  droits  of  the  Adm — 
ralty.     It  is  said^  however,  that  in  the   United  Stated 
the  property  is  not  strietly  and  technically  oondemnei^ 
upon  that  principle,  \mtjure  reipubUca;  and  it  is 
settled  law  of  the  United  Statee^  that  all  captures  msS 

(a)  Hargr,  Law  TracU,  74^-^1.  (&)  B.  3^  c.  15^  Me.226^ 
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■    by  non-commissioned  captors  are  made  for  the  govern-        1864. 

»    ment;'*   1   Kent  Com.  p.  95,   10th  ed.      [They  also       ^inre 

f    cited     The    Melomane    (a).]       The    prisoners    having 

I     gone  on  board  this   ship  as  passengers  was  a  lawful 

[     stratagem  of  war,  which,   although  it  might  render 

them  liable  to  be  severely  visited  by  the  other  belli* 

gerent  party,   does  not,  as  regards  neutrals,  convert 

them  into  pirates.     In  The  United  States  v.  Palmer  (i), 

Johnson  J.  says,  p.  642,  "When  open  war  exists  between 

a  nation  and  its  subjects,  the  subjects  of  the  revolted 

country  are  no  more  liable  to  be  punished  as  pirat€»B| 

than  the  subjects  who  adhere  to  their  allegiance;  and 

whatever  immunity  the  law  of  nations  gives  to  the  ship, 

it  extends  to  all  who  serve  on  board  of  her,  excepting 

only  the  responsibility  of  individuals  to  the  laws  of 

their  respective  cotmtries." 

Lush,  Milward  and  Vernon  Lushington,  contrik.— ^ 
First.  Independent  of  extradition  treaties,  the  govern* 
ments  of  England  and  the  United  States  of  America  We 
under  no  obligation  to  deliver  up  fugitives  to  each  other. 
Some  early  writers  asserted  the  contrary,  but  it  was 
rarely  done,  and  the  authority  already  cited  from  Kent 
Com.y  36—7,  10th  ed.,  is  decisive  against  it.  No  state 
would  deliver  up  its  own  subjects  to  another,  and  with 
respect  to  England,  in  particular,  the  Sovereign  could 
not  deliver  up  any  person  even  under  a  treaty .^  The 
earlier  extradition  treaties  between  the  two  countries  did 
not  extend  to  the  offence  of  piracy,  but,  each  having  a 
vast  maritime  commerce,  it  was  found  necessary  to 
include  it  in  the  later.  Before  the  treaty,  murder  by  a 
British  subject    committed  on  sea   or  in  any  foreign 

(a)  5  Rob.  Adm.  B.  4t.  {b)  3  Whioi.  610. 
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^;iis  drsc  xs  irniary  laranii  leuK. — ca«  r%bc  &»  i 
•wrn  ooT'iiiTiiiir  'duii£%  -JT  3ii£si2iUw  "^iU  iiinf^  ami  ska 
X3k  iir  iiiir*!  icaiinciL  loxpozzinu — wTUe  OBrriEQEsii  5h 
TT-riT"!  tIiuJl  -ijiis  loincr^  is  exjrcidiftL  Ifi  »  iatl 
:i»r  iti!:.<««^  'uo:  ^iie  T'iri  in  usee  izL  die  sreuj  aad  1 
Tie  i:rzier.  wivn  is  uue  langva^e  of  h 
^2u^  2C{ims:cixiz  par:iea^  says  h  wis  *^  asreed  ditf  E 
JCajt^cj  i^aI  the  said  UtUai  Staes  shoald^  op 
Kar.-^  r=t-i:.«iii«::is  IlC^  dellTer  op  10  jusdee  all  pens 
who,  y-jPiiz^  cLirsed  wira  the  criaLeof  murder,  &cca 
K.:ttcii  w::Lia  the  jtirLacictioii  erf  either  of  the  bi 
cr>&tractir^  p-irtic?*,  should  s<2ek  an  aarlom  or  shoi 
be  found  within  the  tenitorie*  of  the  other."  Eill 
of  the  exprf:ssions  "  jariviictiou"  or  **  territory"  woi 
oitcnd  to  all  place.^  where  the  laws  of  the  oonntrj  h 
%uthonty,  aud  would  therefore  include   offeuoes  og 
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ted  on  shipboard;  since  for  the  purposes  of  law,  1864. 
section  and  punishment  a  ship  is  part  of  the  territory  jn^ 
he  nation  to  which  she  belongs :  Wheat  Int.  Law, 
08»  2nd  annot«  ed. ;  JReff.  v.  Lopez  (a) ;  and  the  speech 
Shief  Justice  Marshall  already  referred  to  (&). 
lie  term  "  piracy''  is  here  used  in  its  natural  and 
^  aense^  as  understood  by  both  countries^  namely, 
ey  against  the  law  of  nations :  and  if  so  it  is  absurd 
peak  of  it  as  beang  against  the  peculiar  jurisdiction 
my  country,  for  it  is  a  matter  affecting  the  whole 
Id,  and  against  the  law  of  every  countiy :  although 
qr  on  board  an  American  ship  would  be  piracy  against 
municipal  law  of  America*  In  order  to  adopt  the 
itmction  contended  for  by  the  other  side,  the  Court 
t  insert  in  the  treaty  and  the  statute  the  word 
dnaive''  before  jurisdiction.  [They  cited  The  United 
Set  v.  Gibert  (c) .]  [  Cockburn  C.  J.  Suppose  a  British 
ject  chained  with  a  crime  committed  in  America,  or 
board  an  American  ship,  were  tried  and  acquitted 
\,  and  the  American  gOTcmment  were  dissatisfied 
L  the  result,  could  they  claim  him  ?]  No.  For  the 
\  of  America,  as  well  as  ours,  recognise  the  principle 
a  person  once  acquitted  is  acquitted  for  ever.  It 
>t  to  be  supposed  that  either  nation  would  make  any 
MMOnable  reqinsition  for  the  delivery  up  of  pirates ; 
there  would  be  no  abatement  of  national  honour  in 
ag  up  prisoners  on  any  reasonable  one,  for  the  con- 
km  by  extradition  is  mutual. 

eeondly  and  thirdly.   It  may  be  conceded  that  it  is 
pnustice  both  in  England  and  America  to  require  the 

(c)  Jkan.  #  B.  525.  {b)  Ante,  pp.  660»  661. 

{c)  2  8umn.  19. 
OL.  ▼.  2  X  B.   &    S. 
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1864.       original  depoBitions  to  be  produced,  but  stat.  6k7  Vid, 
In  re        c.  76.  does  not  render  it  necessary.   The  word  *'  charged'' 
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^s  used  in  sect.  1  in  the  sense  of  accusation,  for  in  a 
subsequent  part  of  the  same  section  the  party  is  spoken 
of  as  the  person  '^  accused.''    The  proceedings  audio- 
rized  by  the  statute  are  in  analogy  with  those  nnderitat 
11  &  12  Vict  c.  4&.  s.  1.,  which  enables  a  magistrate  to 
issue  his  warrant  for  the  apprehension  of  any  peraoo 
suspected  of  crime.    Moreover  stat.  8  &  9  Vu^.  c.  120.9 
which  was  passed  for  fivnlitating  the  execution  of  the 
statute  in  question^  6   &   7  Vict  c  76.,  and  of  atafc* 
6  &  7  Vict  c.  75.  (for  giving  effisct  to  an  extraditic^^B^ 
convention  with  France),  enacts,  that  any  Police  mngi  ^ 
trate  of  the  Metropolis  to  whom  the  Secretary  of  StaJKe 
shall  signify  by  warrant  that  requisition,  under  eitlia^r 
of  these  statutes,  has   been  made   to  deliver  up  anf 
person,  may  issue  his  warrant  for  the  apprehensioii.  cf 
that  person,  which  may  be  executed  in  any  part   oC 
England^     It  would  be  strange  if  diflferent  preliminariag 
were  required  when  the  warrant  is  issued  by  a  Meto — 
politan  Police  magistrate  and  a  magistrate  anywlioi^^ 
else.     If  depositions  taken  in  America  were  requisite 
found  the  jurisdiction  in  question,  persona  oomi 
murder  in  American  ships  coming  up  the  Channel  woi 
escape  with  impunity.     [They  were  then  stopped 
these  points.] 

Fourthly.  The  principles  of  international  law  on  thii^^^ 
part  of  the  case,  which  have  been  laid  down  by  the  othei^^ 
side,  may  be  conceded,  and  it  may  be  that  voluntecr^"^ 
stand  in  this  respect  on  the  same  footing  as  regolas:^^ 
troops.  \^Cockhum  C.  J.  In  order  to  be  pirates,  thr^^ 
act  must  be  done  animo  piratico,  although  I  am  na:^'^ 
certain  if  that  expression  is  classical.  Volunteers  inteno^'^ 
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I  ing  to  act  for  belligerent  purposes  cannot  be  so  looked 
on  (a).]  [They  referred  to  the  State  documents  respecting 
prize  in  Maclaehlan^s  Merch.  SMpp.  4*65.]  There  was 
ample  evidence  to  warrant  the  magistrate  in  committing 
these  prisoners  to  take  their  trial  for  piracy  by  the  law 
of  nations.  The  act  done  by  them  was  on  its  fieu^e 
piratical,  and  not  belligerent  There  is  no  proof  that 
they  seized  this  vessel  for  the  Confederate  govemmenti 
or  even  that  they  belonged  to  the  Confederate  States. 
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In  re 
TlWAV. 


Edward  James^  in  reply. — The  general  design  of  stat. 
6  &  7  Vict  c.  76.  was  to  secure  justice  where  it  would 
otherwise  fail,  but  piracy  by  the  law.  of  nations  is  punish- 
able anywhere.  The  law  of  England  and  that  of  America 
are  not  entirely  the  same  with  regard  to  murder;  Rt 
Anderson  (&).  [He  also  contended  that  the  evidence 
did  not  shew  a  piracy  by  the  law  of  nations.] 

CocKBUBN  C.  J.  The  principal  question  is,  what 
construction  is  to  be  put  on  stat.  6  &  7  Vict.  c.  76., 
which  gave  effect  to  the  treaty  of  9th  August^  1842, 
between  the  Queen  of  Great  Britain  and  the  United 
States  of  America^  for  the  extradition  of  offenders. 
Besides  that  question,  however,  some  minor  ones  have 
been  raised  as  to  the  regularity  of  the  proceedings  under 
which  the  prisoners  before  us  have  been  apprehended, 
and  from  time  to  time  remanded. 

It  has  been  suggested  that,  prior  to  the  issuing  of  the 
magistrate's  warrant  for  the  apprehension  of  these  per- 


{a)  "  Firaticiia**  is  good  Latin  ;  and  we  find  the  ezpreenons  "  pintti- 
emn  bellam''  and  "pinttica  statio."    See  FaccioUuet  Lex.,  too.  "Pira- 

(b)  30  L.  J.  0.  -5. 129;  7  Jur.  N,  8. 122. 
2x2 
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1864.       80118^  there  shotild  have  been  an  original  warrant  for 
^^        the  same  pnrpoBe  in  the  United  Staies,  and  that  warrant 

TiTXA*.  imj  ^j^g  depositions  taken  on  it  made  the  fonndaiioD  of 
the  application  by  that  government  to  the  gOTemment 
of  this  country.  I  think  ihis  point  is  untenable.  It 
seems  to  me  that  the  second  section  of  the  statute  h 
question,  on  which  with  i^pect  to  this  point  reliance 
must  be  placed,  does  not  require  that  there  should  be 
proceedings  or  any  warrant  or  depositions  in  the  VniUi 
States.  The  sole  effect  of  the  proviso  in  that  section  i^ 
that  whereas  by  sect.  1  a  justice  of  the  peace  may,  upon 
such  evidence  as  according  to  the  law  of  this  conntry 
would  justify  the  apprehension  and  committal  for  trill 
of  the  accused  person  if  the  crime  had  been  committed 
here,  issue  his  warrant  for  his  apprehension,  sect  i 
introduces  a  proviso  upon  it,  the  effect  of  which  is 
that,  although  there  must  be  evidence  before  the  jostioe 
of  the  peace,  a  warrant  to  commit  or  remand  may  be 
made  upon  a  copy  of  the  original  depositions,  and  of 
the  warrant,  if  there  was  a  warrant  in  the  Utdkd 
States. 

Then  it  is  objected  that  the  warrant  of  the  justice 
of  the  peace  was  imperfect,  because  it  did  not  set  fordi 
that  there  was  evidence  before  him  taken  on  oath  tf  > 
foundation  for  those  proceedings.  I  think  Mr.  IaiA 
met  that  by  pointing  out  that  by  the  subsequent  statute, 
8  &  9  Vict,  c,  120.,  a  form  of  warrant  of  commitment  by 
Metropolitan  Pblice  magistrates  was  given  for  cases 
under  that  statute,  and  I  do  not  think  the  Legislature 
intended  there  should  be  any  difference  between  the 
form  of  warrant  when  the  committal  is  by  a  stipendiary 
magistrate  in  the  Metropolis,  and  when  it  is  by  any 
other  justice  of  the  peace. 
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I  therefore  come  to  the  great  question  before  us,  what  1864. 
is  the  true  construction  of  this  statute?  The  words  of  j'^ 
it  in  their  primary  and  ordinary  acceptation  are  un-  Titkah. 
doubtedly  sufficient  to  meet  this  case;  for  by  them 
provision  is  made  for  delivering  up  criminals  who  have 
been  guilty  of  "  piracy**  committed  within  the  jurisdiction 
of  the  United  States  of  America.  Passing  by  for  a 
moment  the  question,  whether  there  is  here  prim&  facie 
evidence  of  piracy,  there  can  be  no  doubt  that,  if 
what  was  done  by  the  prisoners  amounts  to  anything, 
it  amounts  to  piracy  jure  gentium,  and  the  statute  in 
express  terms  provides  for  the  case  of  piracy  com- 
mitted within  the  jurisdiction  of  the  United  States. 
Here,  then,  assuming  for  the  present  purpose  that  there 
is  evidence  of  piracy,  and  of  its  having  been  committed 
on  board  a  vessel  of  the  United  States,  it  is  virithin  the 
jurisdiction  of  the  United  States.  Then  comes  the 
question  whether  that  suffices ;  and  the  main  ai^uraent 
on  which  reliance  is  placed  on  the  part  of  the  prisoners  is 
tiiat  the  statute  is  to  be  read  as  applicable  only  to  cases 
where  the  offence  is  committed  within  the  exclusive 
jurisdiction  of  the  United  States,  by  whom  the  demand 
for  extradition  is  made.  If  the  term  piracy  in  this 
statute  is  to  be  read  as  meaning  piracy  jure  gentium, 
then  it  appears  to  me  that  the  case  put  forward  by  the 
prisoners  is  at  once  disposed  of:  for  if  the  contracting 
parties  intended  that  piracy  jure  gentium  should  be 
included,  and  the  statute  was  passed  to  give  effect  to  that 
intention,  then  as  piracy  (as  has  been  abundantly  shewn 
by  authority)  is  an  offence  not  against  any  particular 
state  alone,  but  against  the  whole  civilised  world,  and  is 
cognisable  by  the  tribunals  of  all  civilised  nations,  this 
Would  not  be  the  case  of  an  offence  committed  within  the 
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1864.       peculiar  jnrisdictioii  of  the  United  Siaiet.    It,  ihenfine, 
J7w        *te  te™i  piracy  in  ihia  statute  is  to  be  taken  in  tiie 

^"^^"*  larger  acceptation  of  the  term,  the  contention  of  the 
prisoners  £bIIs  to  the  ground.  Now,  what  is  there  to 
shew  that  piracy  has  been  used  in  this  statute  in  a  limited 
sense?  If  piracy  is  to  be  restricted  to  piracy  by  mmn- 
cipal  law,  as  piracy  by  municipal  law  distinct  firom  pincj 
jure  gentium  is  not  cognizable  generally  by  the  tribooab 
of  all  countries,  then  undoubtedly  the  consequence  I 
have  pointed  out  does  not  take  place,  and  the  statute 
may  be  read,  as  Mr.  James  in  his  most  able  argument 
contended  it  must  be,  as  referring  to  piracy  in  the  exdn- 
sive  sense,  and  the  jurisdiction  over  it  will  be  exdoafe 
also.  But  it  strikes  me  very  forcibly  that,  if  that  bad 
been  the  intention  of  the  parties,  we  should  have  had  pixacj 
by  municipal  law  distinguished  from  general  piracy  in 
express  terms.  There  is  no  sudi  thing  here,  so  that  if 
it  was  intended  to  limit  the  treaty  and  the  statute  to 
cases  where  there  is  an  exclusive,  not  a  cancurreniy  jorii- 
diction,  we  should  have  found  that  term  "  ezdnsiTe'*  in- 
troduced. But  the  language  is  most  comprehensive ;  and 
why,  then,  is  it  to  be  construed  in  a  limited  sense  ?  It  i> 
said,  and  with  truth,  that  the  primary  and  original  mit- 
chief,  which  the  statutes  of  extradition  meant  to  prevent 
was  that  of  persons  committing  crimes  in  one  state,  and 
escaping  beyond  the  reach  of  the  law  of  that  state,  and 
so  enjoying  impunity ;  and  it  is  also  contended  that  ftr 
that  purpose  alone  were  those  statutes  passed.  That 
that  was  their  primary  and  principal  object  I  entertain 
no  doubt,  but  that  that  was  the  only  one  I  entertain 
great  doubt ;  for  it  is  impossible  not  to  see  that  the  mis- 
chief which  it  is  the  object  of  aU  civilized  states  to 
prevent  is  not  limited  to  such  cases.    An  offence  may 
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be  oogiiisable»  triable  and  jiuticiable  in  two  phices,  e.y.,        xge^. 

a  murder  by  a  British  subject  in  a  foreign  oonntrj.    A        "^^     ^ 

Briiuh  subject  who  commits  a  murder  in  the  United      Tivhas. 

8iuie$  oi  America  may  be  tried  and  punished  here  by  our 

municipal  law,  which  is  made  to  extend  to  its  citizens 

in  eferj  part  of  the  world.     But  it  would  be  highly 

inconyenient,  except  in  certain  exceptional  cases,  that  he 

should  be  tried  in  this  countiy  for  that  crime,  because 

criminak  escape,  not  only  by  being  beyond  the  reach  of 

the  law  which  they  hare  offended,  but  in  consequence 

of  the  difficulty,  if  not  impossibility,  of  proof,  unless 

the  offender  is  brought  to  justice  where  the  offence  has 

been  committed.    K,  therefore,  I  find  the  language  of 

a  statute  lai^  enough  to  comprehend  both  instances,  it 

would  be  highly  inexpedient  to  restrict  it  to  one  alone. 

It  has  been  urged  with  great  force  that  it  would  be 
inoonststent  with  the  dignity  of  this  country  to  surrender 
its  jurisdiction  in  such  cases,  and  where  we  have  co- 
ordinate jurisdiction  to  allow  a  prisoner  to  be  taken 
away  and  tried  elsewhere ;  but  it  appears  to  me  that 
the  moment  we  say  we  will  giye  up  offenders  to  promote 
the  interests  of  justicci  in  which  all  nations  are  con- 
oemed,  the  principle  is  conceded.     I  do  not  see  any  loss 
of  dignity,  of  national  greatness,  or  character,  where 
crimes  are  committed  by  our  own  subjects  in  a  foreign 
state^  if  we  give  them  up  when  that  state  requires  the 
suirender  of  them  for  the  purposes  of  justice,  because 
it  can  be  better  done  there  than  here :  and,  looking  at 
the  general  balance  of  convenience  I  should  say,  if  the 
treaty  and  the  statute  are  not  capable  of  the  oonstruc- 
lion  I  haye  put,  then  the  treaty  and  the  statute  have 
fiuled  in  doing  all  that  was  intended  to  be  done  by  the 
diplomatists  of  the  two  countries  and  the  Legislatures  of 
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1864.  Conaeqnently,  if  there  be  evidence  here  on  whidi  the 

magistrate  was  justified  in  committing  these  partieB,  the 


In  re 

Ti^^»  case  is  within  the  terms  of  the  statute.  The  term  "piraqr" 
must  be  taken  here  (as  there  is  nothing  to  limit  Hi 
operation)  in  its  comprehensiTe  sense  of  piraqr  Jon 
gentium^  and  that  being  so  when  we  come  to  qpeak  of 
jurisdiction^  we  cannot  limit  it  by  the  introduction  of  i 
term  "  exclusive''  which  is  not  there.  The  view  of  Mr. 
Lush,  in  his  most  able  argument  is  that  the  term 
'^  jurisdiction''  means  the  area,  whether  by  land  or 
water,  over  which  the  law  of  a  country  prevails,  and  it 
is  admitted  that  a  ship  is  part  of  the  territory  of  the 
state,  or  at  all  events  that  this  ship  was  within  the  jonir 
diction  of  the  United  Staie$,  so  as  to  come  within  the 
statute. 

Therefore,  although  I  regret  to  dififer  from  my  leaned 
brothers  on  a  matter  of  so  much  importance,  I  mni^ 
hold  that  this  case  comes  within  the  words  as  well  as 
the  spirit  of  the  Act,  and  consequently  that  the  prisoned* 
are  not  entitled  to  be  discharged. 

As  to  the  remaining  question,  viz.,  whether,  supposiiiC 
the  piracy  spoken  of  in  this  Act  to  mean  piraigr  by  tb^ 
law  of  nations,  there  is  a  case  on  which  the  magistrarf^^ 
ought  to  commit  these  prisoners,  I  cannot  say  that  there 
is  not  evidence  under  which  he  was  entitled  to  do  bcp, 
— a  prima  fade  case  was  made  out,  and  he  was  justified 
in  coming  to  that  conclusion.     I  quite  agree  with  llr^ 
James  as  to  acts  done  by  parties  with  the  intention  Ot^ 
acting  on  the  behalf  of  one  of  the  belligerents.  I^ 
persons  who  are  not  the  subjects  of  a  belligerent  stat^^ 
take  arms  in  its  support ;  although  by  so  doing  the|^^ 
may  vicdate  the  law  of  their  own  country  against  Toban^ — 
teering  on  foreign  service,  and  even  render  themseli 
subject  to  a  rigour  from  the  opposite  party  happi; 
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unknown  in  modern  times ;  still  if  the  act  is  not  done  1864. 
with  piratical  intention,  but  with  the  bonfi  fide  intent  J^ 
to  aid  one  of  the  belligerent  parties,  they  cannot  Tivmah., 
according  to  any  recognised  law  be  treated  as  pirates. 
But  it  is  not  because  persons  assume  the  character  of 
belligerents  that  they  can  protect  themselves  firom  the 
consequences  of  an  act  really  piractical.  Here  the  par- 
ties declared  they  acted  as  they  did  in  the  name  of  the 
Confederate  States  of  North  America.  Mr.  James  says 
that  this  was  equivalent  to  hoisting  the  Confederate  flag ; 
but  then  he  was  also  forced  to  admit  that  the  flag  of  a 
nation  is  often  hoisted  by  pirates,  and  the  same  may  be 
done  by  persons  for  belligerent  purposes.  I  admit  that 
these  parties  sajring  '*  We  seize  this  vessel  for  the  Confe- 
derate States''  gives  rise  to  a  presumption  that  such  is 
the  fact,  but  we  must  look  into  the  case  to  see  if  this 
was  done  with  a  piratical  intention.  I  do  not  wish  to 
say  what  would  be  the  effect  of  the  evidence  if  submitted 
to  a  jury,  but  when  upon  that  evidence  this  Court  is 
asked  to  oust  the  jurisdiction  of  the  magistrate  I  consider 
it  would  not  be  justified  in  so  doing. 

As  however  my  brothers  hold  that  the  prisoners  are 
entitled  to  their  discharge,  it  is  unnecessary  to  dilate 
more  on  this  part  of  the  subject. 

Crompton  J.  I  speak  with  great  diffidence  in  this 
case,  for  I  did  not  hear  the  first  argument.  The  question 
has,  however,  been  so  fully  and  so  ably  argued  now  that 
no  more  light  can  be  thrown  upon  it. 

This  is  a  habeas  corpus  to  discharge  these  prisoners 
as  being  in  illegal  custody.  There  has  been  a  warrant 
of  a  justice  of  the  peace,  with  respect  to  which  I  quite 
agree  with  my  Lord  Chief  Justice  that  it  is  not  necessary 


I  m 
"T  I 

irter  u  mk  zar  : 
Taiuiir  ^i£  SMR.  ais&,  2>  fe  as  if  the  fnoacn  ki 

verf  over  to  dta  JjHrion  Gofcnmcnt  ?  The  L^pdi 
tore  hasBOl  cnsmted  to  ib»  bet  to  Ae  mm^patawtbt,  t 
dedde  that ;  sdii  ve  have  the  pover  of  wnrng  tha 
vu  ao  rna^oet  oa  which  he  oould  itpUw  eome  to  tb 
coDciusvxL  I  carroty  hoverer,  take  that  Tiev.  I  cmnfl 
lay  that  I  hare  made  up  my  mind  that  he  ahoiild  ooa 
mit  the  pruoDen,  for  vhat  was  done  by  them  lock 
rery  like  a  belligerent  act.  Bat,  kwking  at  the  smrq 
titioat  way  in  which  this  ship  was  taken  by  penon 
coming  on  board  her  from  a  port  of  another  ooontij 
and  at  the  fact  of  there  being  no  eridence  that  th 
prisoners  who  took  her  were  dtixens  of  the  Confedent 
States,  I  cannot  say  the  magistrate  had  no  evideno 
tiefore  him.  It  might  be  slight  evidence,  and  I  do  no 
say  what  a  jury  would  think  about  it 

On  the  main  point,  I  have  carefully  considered  thi 
whole  argument,  and  although  at  one  time  I  was  nol 
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ar  on  the  subject,  I  have  come  to  a  diflPerent  conda-  1864. 
vn  from  my  Lor4  Chief  Justice.  I  take  practically  in  re 
B  view  whidi  Mr.  James  has  taken.  The  question 
ms  on  Stat.  6  &  7  VkL  c  76.^  and  looking  at  the 
aambk,  which  at  all  events  can  be  used  as  a  key 
the  statute^  we  find  these  words  in  it : — '^  Persons  who, 
ing  charged  with  the  crime  of  murder,  &Co  or  piracy, 
u,  committed  within  the  jurisdiction  of  either  of  the 
^  contracting  parties/'  this  looks  as  if  persons  within 
s  jurisdiction  of  one  of  the  parties  and  not  of  the  - 
ber  were  intended,  '^  should  seek  an  asylum,  or  should 
f  fiHtnd  within  the  territories  of  the  other  •/*  and  Mr. 
UMf  is  right  in  saying  that  *'  asylum^'  means  a  place 
iMfe  the  matter  may  not  be  tried.  The  statute  then 
"orideB  for  the  delivery  up  to  justice  "  of  any  person 
aaged  with  the  crime  of  murder,  &c.,  or  with  the 
me  of  piracy,  &c.,  committed  within  the  jurisdiction 
tihe  United  States  of  America,  who  shall  be  found 
;liin  the  territories  of  her  Majesty.''  "  Committed 
ilain  the  jurisdiction  of  the  United  States  of  America," 
rmUf  appears  to  me  to  mean  within  the  peculiar  juris- 
srtioD  of  the  United  States,  and  would  not  be  properly 
^  if  the  common  jurisdiction  of  every  maritime  nation 
tiie  world  were  meant. 

SCany  cases  were  put  to  shew  the  great  inconvenience 
^Qy  other  construction.  It  was  said,  suppose  a  British 
^jeol  had  been  tried  and  acquitted  here  for  a  crime 
■iiUiiitted  in  America,  or  on  board  an  American  ship, 
I^  to  be  given  up  afterwards?  And  although  to 
^  Mr.  Lush  answered  that  it  would  not  make  a  case 
*  extradition  where  the  party  has  been  acquitted  in 
^  country,  still  if  the  case  were  before  any  of  our 
^Hlrts,  there  would  be  great  inconvenience  at  the  least. 
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1864.       ^ea  it  was  said  that,  if  nations  have  a  common  jnrii- 
^     J^        diction,  when  one  has  got  him  the  other  conld  demand 
TivHAH.      himj    and   here  also  there  would  he  great  inoonve- 
nience. 

The  parties  seeking  to  deliver  up  these  persons  are  in 
dilemma.    What  they  have  done  is  either  a  belligerait 
act,  in  which  case  it  is  not  pretended  they  could  be 
treated  as  pirates,  or  it  is  piracy.    I  think  we  must  take 
it  as  a  case  of  piracy  by  the  law  of  nations,  the  naton 
of  which  is  shewn  by  the  evidence  and  wfirrant    Itk 
like  the  case  which  often  happens  of  the  crew  and  pii- 
sengers  seizing  a  vessel,   whereupon  they  all  becomB 
pirates.    Then  the  question  is,  is  this  a  piracy  within 
the  words  of  the  statute?    It  is  to  be  within  the  jnm- 
diction  of  the  United  States  ;  but  does  that  mean  witUn 
the  jurisdiction  which  the  whole  world  shares  with  them? 
It  must  mean  where  they  have  a  peculiar  jurisdiction; 
although  whether  that  would  apply  to  all  cases  where 
we  have  jurisdiction  in  foreign  countries  we  need  not 
determine.    It  is  not  to  be  lost  sight  of  that  this  fiev 
agrees  with  what  was  supposed,  at  the  time  of  dio 
treaty,  to  be  the  rule  of  nations  about  delivering  pc^' 
sons  up  to  other  nations  to  be  tried;  which  was  doi^ 
very  seldom.    It  also  agrees  with  the  judgment  given  i^ 
Be  Kaine  (a>   The  word  ''only''  is  used  by  NdMtm  f 
in  his  very  able  judgment,  and  he  puts  it  as  Mr.  Jaom^ 
does.     It  is  said  the  point  was  not  there  decided,  bat  i^ 
that  judgment,  which  is  acquiesced  in  by  the  other  tir^' 
Judges,  the  statute  is  expounded  to  apply  to  cases  whe^ 
the  party  could  only  be  tried  in  the  territory  to  whi^ 
he  was  to  be  delivered  up.    It  is  very  diflBcnlt  to  itfi 
mind  to  suppose  that  two  of  the  great  maritime  natios 
(a)  14  Hm.  103.     ' 
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lie  world  meant  to  give  up  their  power  of  trying        1864. 

tet    wherever   they    were    caught.       Suppose    an         j^^ 

mean   ahip^   an   Englisk    ship^  aiid  a  French  ship 

aeised  at  once  by  piratecr.    It    \%   said  we  must 

t  that  the  other  power  party  to  this  treaty  will  not 

lire  us  to  dcdiver  up  prisoners  wheti  it  is  not  reason- 

!  for  them  to  do  so.     But  I  cannot  subscribe  to  that 

krincf;  it  is  bettefr  to  say  we  will  not  give  them  up. 

Ill  not  go  through  the  cases  abotit  murder^ — perhaps 

re  the  theory  of  a  personal  jurisdiction  would  apply. 

ii  parties  agree  that  there  are  such  things  as  muni-> 

J  piracies.    It  has  been  urged  that  the  question  of 

wsf  might  depend  on  whether  or  not  it  was  a  ship  of 

wriea  or  of  some  other  nation  that  was  taken.    This 

luurdly  be  so;  it  muert  be  piracy  by  the  law  of 
ioiis^  and  these  persons  are  not  pirates  of  one  nation 
mother,  but  pirates  against  eveiy  nation. 
Elie  principal  argument  is  said  to  be,  that  this  was 
[up  of  the  United  States,  and,  therefore,  this  jurisdic^ 
a  was  peculiarly  for  them.  Suppose  these  persons 
D  up  in  miftiny,  that  is  no  less  a  piracy  agamst  the 
^  of  nsttions,  and  all  other  powers  have  the  same  juris* 
Con  to  punish,  although  a  ship  is  part  of  the  terri- 
y  of  the  country  to  which  she  belongs.  These  parties 
ring  been  on  the  ship  for  a  moment  of  time  does 
t  alter  the  character  of  the  act  Suppose  they  had 
BD  in  another  ship,  which  sank  in  their  attempt  to 
iae  this,  it  would  be  a  question  whether  they  came 
neatly  from  that  other  ship  with  their  boats,  or  had 
xmrsB  to  the  rase  which  was  practised  here;  in  either 
le  tbe  acts  are  acts  of  piracy  of  the  same  nature,  and 

not  alter  the  question  of  the  ship  being  part  of  the 
lueive  jurisdiction. 
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1864.  I  agree  with  the  Lord  Chief  Justice  that  thare  v 

Inre        nothing  degrading  to  this  country  if,  for  purposes  of  jw- 
tice,  they  give  up  a  criminal ;  besides,  we  must  remember 
that  argument  might  also  be  used  on  the  side  of  tke 
American  government. 
The  prisoners  are,  therefore,  entitled  to  be  dischsiged. 

Blackburn  J.    I  agree  with  my  brother  Cramplm, 
that  on  the  case  as  it  now  stands,  the  prisouen  are 
entitled  to  be  discharged.    They  have  been  oommitted 
by  force  of  a  warrant  granted  under  an  extnditkA 
treaty,  and  remauded  from  time  to  time,  and  althon^ 
the  proceedings  before  the  magistrate  have  not  formal^ 
come  to  a  conclusion,  it  has  been  agreed  that  we  are  to 
consider  the  matter  as  if  they  had.  I  likewise  agree  witS 
my  brother  Crompton  that  there  are  inconvenienoes  mJ 
dealing  with  a  case  as  if  something  had  happened  HkMM 
might  have  happened,  but  has  not;  and  I  mention  it   i 
order  that  this  be  not  made  a  precedent. 

The  question  therefore  is,  on  what  does  the  right  <b 
delivering  these  men  to  the  American  garenaamr* 
depend ?  We  have  no  such  right  except  by  stat  6k9 
Vict  c.  76.,  which  gave  and  limits  our  power.  Tli0 
Act  was  passed  to  carry  out  a  treaty,  the  terms  of  wiicl^ 
it  recites,  namely,  that  each  of  the  high  oontnflbB0 
parties  "  should  deliver  up  to  justice  all  persons  vIk^ 
being  charged  with  the  crime  (rf  murder,  or  satiN 
with  intent  to  commit  murder,  or  piracy,  or  arsooi  00 
robbery,  or  forgery,  or  the  utterance  of  forged  pspe^ 
committed  within  the  jurisdiction  of  either  of  the  Kg^ 
contracting  parties,  should  seek  an  asylum,  ot  sbook^ 
be  found  within  the  territories  of  the  other.'' 

The  treaty  is  an  agreement  between  those  higb  < 


TlTVAH. 


XXVII.  VICTOEIA.  687 

tracting  parties^  and  is  to  be  construed  according  to  the  1864. 
same  rules  as  a  contract  between  two  subjects.  Now  lo^e 
what  is  meant  by  the  words  '' committed  within  the 
jurisdiction  of  either  of  the  high  contracting  parties''  ? 
Looking  at  the  words  alone  {Bxid  here  I  do  not  agree 
with  the  Lord  Chief  Justice),  they  mean  crimes  com- 
mitted within  the  jurisdiction  of  one  party,  and  not 
within  a  common  jurisdiction.  We  must^  then,  con- 
sider the  state  of  affairs  previous  to  the  treaty,  and  its 
object ;  namely,  to  bring  to  justice  persons  who  could 
not  have  been  brought  to  justice  befora 

Then,  have  the  Legislature  used  words  sufficient  to 
carry  out  this  object?  The  main  argument  of  Mr. 
Ltuhf  that  this  statute  is  applicable  to  piracy  jure  gen- 
tium, and  if  applicable  to  it  must  be  applicable  to  that 
alone,  for  the  punishment  of  piracy  jure  gentium  can- 
not be  restricted  to  the  law  of  any  particular  country. 
But  it  appears  clearly  enough,  both  from  the  American 
authorities  and  our  own,  that  there  are  offences  called 
piracy  by  the  laws  of  those  respective  countries  which 
are  not  piracy  by  the  law  of  nations.  It  does  not 
follow  from  thence  that  piracy  jure  gentium  need  be 
excluded ;  but  when  we  come  to  the  question,  whether 
it  is  within  the  jurisdiction  of  either  country,  the  taking 
piracy  in  this  treaty  to  mean  piracy  jure  gentium  is  not 
satisfactory.  Those  words  in  the  treaty  are  followed 
in  the  Act,  which,  by  sect.  1,  provides  for  the  extra- 
dition of  persons  charged  with  the  crime  of  murder,  &c., 
or  with  the  crime  of  piracy,  be.,  "  committed  within  the 
jurisdiction  of  the  United  States."  Then  comes  the 
question,  does  that  mean  within  the  jurisdiction  of  one 
party  exclusively  ?  I  do  not  say  how  that  would  be  in 
the  case  of  a  murder  committed  within  the   United 
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1864.  Statei  by  a  British  subject,  over  whom  we  have  a  penonal 
in  re  jurifldiction.  It  is  enough  to  say  Mr.  Lusk  oonTnioed 
TiTMAH.  jj^g  ^Y^^  much  might  be  said  on  that  snbject,  and  if  tfcc 
case  turned  upon  it  I  should  have  wished  for  time  to  con- 
sider. But  this  is  a  question  of  piracy  which  does  not 
depend  on  any  personal  but  on  general,  jmiadiction* 
In  proof  of  this,  I  take  the  following  from  1  Kemi  Camm, 
186, 10th  ed. :— ''  It  is  of  no  importance,  for  the  pnrpoie 
of  giving  jurisdiction,  on  whom  or  where  a  piratical  offence 
has  been  committed.  A  pirate,  who  is  one  by  the  lav 
of  nations,  may  be  tried  and  punished  in  any  coontrjr 
where  he  may  be  found,  for  he  is  reputed  to  be  oat  of 
the  protection  of  all  laws  and  privileges.  The  statute  of 
any  government  may  declare  an  offence  committed  on 
board  its  own  vessels  to  be  piracy ;"  and  I  may  add, 
though  Kent  does  not  say  it,  ^on  other  vesselB.''  He 
goes  on,  ''And  such  an  offence  will  be  pnnishable  ck- 
clusively  by  the  nation  which  passes  the  statute.  Bat 
piracy,  under  the  law  of  nations,  is  an  ofiience  against  all 
nations,  and  pimishable  by  all.'' 

That  is  good  English  Uw,  but  I  quote  it  by  prefisrenoe 
from  an  American  author,  because  it  shews  that  both 
parties  were  aware  of  that  state  of  international  law. 
Now,  would  piracy  by  the  law  of  nations  be  within  tbe 
exclusive  jurisdiction  of  either  nation  ? — municipal  pinu^ 
of  course  would.  I  believe  the  American  and  EngRsk 
statutes  almost  correspond  with  each  other;  and  that 
being  so,  I  should  think  it  pretty  clear  it  was  intended 
that  municipal  piracy  should  be  included  in  this  treaty, 
and  that  America  would  give  up  to  us  persons  who 
committed  it,  and  vice  versa;  but  persona  who  have 
committed  piracy  by  the  law  of  nations  are  not  within 
the  words  or  the  mischief  of  the  statutes.     No  doubt 


^ 


XXVIL  VICTORIA.  689 

there  are  cases  where  it  would  be  more  convenient  for        1864. 


TlVVAS. 


piraqr  jure  gentium  to  be  tried  in  one  country  than  in  in  re 
another.  But  we  have  no  power  to  send  a  man  to  a 
foreign  country  to  be  tried,  because  it  would  be  more 
convenient ;  for  the  statute  does  not  make  any  provision 
for  such  cases,  or  supply  any  scale  for  weighing  the 
balance  of  convenience;  so  that  the  whole  question 
comes  round  to  this,  is  the  offence  here  spoken  of  piracy 
by  the  law  of  nations  or  not?  No  authorities  really 
exist  on  it,  and  no  further  research  would  throw  light  on 
ity  for  it  was  argued  last  Term  on  the  rule  for  the  habeas 
corpus  as  well  as  now. 

I  agree  with  the  Lord  Chief  Justice  on  all  the  other 
points,  except  in  thinking  that  the  evidence  before  the 
magistrate  would  justify  a  committal  for  piracy  on  the 
high  seas.    K  I  were  trying  these  men  for  that  offence, 
t^  e.,  for  robbing  and  plundering  this  ship,  I  could  not 
withdraw  the  case  from  the  jury.     I  do  not  want  to  pre- 
judge the  case,  in  the  event  of  application  being  made  to 
a  magistrate  to  commit  them  for  trial  in  this  coimtry, 
still  less  to  say  whether  a  jury  would  convict.     I  only 
say  on  the  depositions  and  evidence  before  us,  there  is 
sufficient.     But  looking  at  the  evidence,  what  was  done 
by  the  prisoners  is  either  taking  the  ship  for  plunder, 
which  would  be  piracy  jure  gentium,  in  which  case  there 
is  no  power  vested  in  us  by  statute  to  give  them  up,  or 
an  act  of  war,  and  consequently  not  triable  anywhere. 
Tor  although  the  Confederate  States  are  not  recognised 
Wk  an  existing  power,  yet  thq^  are  as  belligerents. 

I  think,  therefore,  that  the  prisoners  ought  not  to  be 
detained. 

Shxs  J.    We  have  had  the  advantage  in  this  case  of 
l>cajring  two  arguments,  one  on  the  motion  for  the  rule, 
"Vt)!.  ▼•  2  T  B.  &  s. 
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1864.       another  on  the  motion  for  the  discharge  of  the  priflonen. 
In  re        ^  ^^^^e  referred  to  and  considered  the  cases  which  hiTe 
'^'^"'      been  cited^  and  agree  with  my  brothers  Crcmpton  and 
Blackburn  that  the  prisoners  must  be  discharged. 

The  crime  with  which  they  are  charged^  as  described 
in  the  return,  and  as  appears  on  the  deposittcmt,  ii 
"  piracy  on  the  high  seas,"  a  crime  of  pre-eminent  eiKV- 
mity,  and  by  the  law  of  nations  jnsticiaUe  wheieier 
the  offender  may  be  found.    It  is  not,  in  my  opinios, 
the  crime  for  which,  under  the  name  of  piraqr,  extn- 
dition  is  stipulated  in  the  treaty  of  the  9th  AuguMt^  1842; 
the  provisions  of  that  treaty  were  not  needed  for,  nor 
are  they,  as  it  appears  to  me,  applicable  to  its  repnanon. 
The  treaty  provides  that  persons  charged  with  bafing 
committed  the  crime  of  murder,  assault  wiUi  intent  lo 
murder,  piracy  (not  piracy  on  the  high  seas),  araon,rol>^ 
bery,  or  forgery,  or  the  utterance  of  forged  paper,  withi^^ 
the  jurisdiction  of  the  United  States,  and  seeking  an  as^' 
lum  in  or  found  within  the  territories  of  our  Soverdgi^'j 
shall,  on  the  requisition  of  the  United  States,  be  dehfuei^ 
up  to  justice.    The  object  of  the  10th  article  of  tte^ 
treaty,  as  i^)pears  from  its  provisions  and  (rom  the  titl^ 
and  enacting  clauses  of  stat  6  &7Ftc^.  c.  76.,  which  gs:^^ 
effect  to  it,  was  to  legaliie  the  apprehensioii  within  ib^ 
territories  of  the  Queen  of  persons  charged  with  tie 
commission  of  the  crimes  mentioned  in  the  treaty  withfli 
the  jurisdiction  of  the  United  States,  for  the  purpose  oT 
their  surrender  to  that  jurisdiction*    The  perscMU  wlioi^ 
apprehension  and  extradition  are  contracted  for  by  te 
treaty  and  authorized  by  the  Act  of  Parliament,  aie 
persons  ''  fugitive''  from  the  justice  of  the  United  Stakt^ 
and  ^^  seeking  an  asylum,''  that  is  (but  for  the  treaty 
and  the  Act  of^  Parliament)  safe  in  the  asylum  of  tb^ 
territories  of  our   Queen,  because  not    liable  to  b^ 
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gnei  before  her  tribunals.  The  words  "  surrender/'  1864. 
liter  up  to  justice/'  mean  deliver  from  an  asylum  ^^^e 
lace  of  safety  up  to  justice,  that  is  to  the  ministers  Tivnih. 
istice  of  the  United  Statei^  by  whose  Courts  only, 
lie  persons  charged  with  the  crimes  imputed,  justice 
be  done.  Read  with  reference  to  the  declared 
6t  of  the  treaty  and  the  Act  of  Parliament,  and 
he  light  which  the  words  "fugitive,"  "seeking  an 
am,'' "  surrender/' "  deliver  up  to  justice,"  afford,  the 
Is  "  within  the  jurisdiction"  must,  as  I  think,  mean 
in  the  exclusive  jurisdiction  of  the  United  States^ 
cannot  be  held  to  extend  to  crimes  not  within  any 
idiction  exclusively,  but  justiciable  wherever  the 
on  charged  with  having  committed  them  may  be 
td.  It  is  injurious  to  suppose  that  a  state  should 
»  admitted,  in  a  public  treaty,  the  possibility  of  its 
Qlingness  or  inability  to  do  justice  by  binding  itself 
orrender  to  the  justice  of  another  state  persons 
Sed  with  the  commission  of  crimes  which  it  would 
kc  duty  of  both  to  punish,  and  over  which  both 
d  have  jurisdiction.  Had  this  been  intended, 
imon  would  surely  have  been  made  for  the  case  of 
5e  by  acquittal  or  conviction  having  been  done  by 
atate  before  cognizance  of  the  crime  taken  by  the 
P — for  pleas  of  autrefois  convict^  ot  autrefois  acquit — 
Bar  to  the  jurisprudence  of  both  states,  and  for 
r  by  certificate  of  the  record  of  conviction  or  ac- 
^-*that  the  crime  for  which  the  offender  had 
'  in  jeopardy  was  the  crime  for  which  extradition 
claimed.  But  the  treaty  and  the  Act  of  Parlia- 
t  contain  no  such  provisions,  though  stipulations 
^  extradition  of  criminals  had  been  long  in  force 
^^  the  two  governments,  and  the  meaning  of  the 
2  T  2 
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1864.       words  ''within  the  jarisdiction''  had  been  the  subject 

Ini^ro        of  serious  discussion  between  them.    Upon  the  wordi, 

TiTNAM.      therefore,  of  the  treaty  and  the  Act  of  Parliament  alone 

I  should  have  been  prepared  to  hold  that  the  words 

''within  the  jurisdiction''  mean  within  the  exdofiie 

jurisdiction  of  the  state  requiring  the  extradition. 

It  is  satisfactory  to  have  learnt  in  the  course  of  the 
argument  iFrom  the  case  In  re  Koine  (a),  cited  by  Mr. 
Jamei^  that  in  the  American  Courts, — to  the  dedsionaof 
which  respect  is  always  and  most  justly  paid  by  us— tbe 
same  construction  had  Xongantelitemmotam  beenpntupoe 
the  treaty  by  learned  Judges  of  the  highest  auth(mtj. 

We  have  been  invited,  to  consider — and  I  think  wc 
must  consider — the  state  of  the  law  in  the  United  StaUtu 
respects  piratical  offences  before  the  date  of  the  tieitf, 
in  order  the  more  satisfactorily  to  determine  to  wbit 
extent  the  provisions  of  the  treaty  would  take  efiect  if 
the  word  "exclusive''  were  added  to  the  words  "within 
the  jurisdiction,"  that  is,  first,  within  the  exdnafe 
jurisdiction  of  the  United  States  as  respects  the  pboo 
where  the  offence  was  committed ;  secondly,  within  ib^ 
exclusive  jurisdiction  of  the  United  States  as  respect*^ 
the  person  by  whom  the  offence  was  committed.    %" 
will  be  seen,  I  think,  on  reference  to  the  legislation  (9 
the  United  States,  before  and  at  the  time  the  treaty  nm^ 
signed,  that  consistently  with  that  l^;i8lation  the  wor^ 
"  within  the  jurisdiction"  in  both  of  these  meanings  mm^C 
have,  as  respects  offences  of  a  piratical  character,  a  vee^ 
extensive  range,  without  including  the  crime  of  piracy 
on  the  high  seas.     The  constitution  of  the  United  Sta^^ 
gave  power  to  the  Congress  to  define  among  ottrn^ 
crimes  the  crime  of  piracy  (b).     It  was  inherent  in  ^3 
(a)  14  How,  Sup.  Court  Cases,  103.         (h)  See  Article  1. 1  a 
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sovereignty  of  the  United  States,  as  respects  the  subjects  1864. 
of  the  United  States,  to  designate  as  piracy,  and  punish  i^lT" 
as  piracy,  crimes  committed  within  its  jurisdiction  which 
were  not  *' piracy  on  the  high  seas/'  not  piracy  by  the 
law  of  nations.  The  act  of  Congress  of  the  80th  April, 
1790  (a),  provides  that  **  If  any  person  or  persons  shall 
commit  upon  the  high  seas,  or  in  any  river,  haven,  basin 
or  bay,  out  of  the  jurisdiction  of  any  particular  state, 
murder  or  robbery,  or  any  other  offence  which  if  com- 
mitted within  the  body  of  a  county,  would  by  the  laws 
of  the  United  States  be  punishable  with  death ;  or  if  any 
captain  or  mariner  of  any  ship  or  other  vessel,  shall  pira- 
tically and  feloniously  run  away  with  such  ship  or  vessel 
or  any  goods  or  merchandize  to  the  value  of  fifty  dollars, 
or  yield  up  such  ship  or  vessel  voluntarily  to  any  pirate; 
or  if  any  seaman  shall  lay  violent  hands  upon  his  com* 
mander,  thereby  to  hinder  and  prevent  his  fighting  in 
defence  of  his  ship  or  goods  committed  to  his  trust,  or 
shall  make  a  revolt  in  the  ship;  every  such  offender 
shall  be  deemed,  taken  and  adjudged  to  be  a  pirate 
and  felon,  and  being  thereof  convicted  shall  suffer 
death.^'  And  by  sect  9,  '*  If  any  citizen  shall  commit 
any  piracy  or  robbery  aforesaid,  or  any  act  of  hostility 
against  the  United  States,  or  any  citizen  thereof,  upon 
the  high  sea,  under  color  of  any  commission  iFrom 
any  foreign  prince,  or  state,  or  on  pretence  of  authority 
from  any  person,  such  offender  shall,  notwithstanding 
the  pretence  of  any  such  authority,  be  deemed,  adjudged 
and  taken  to  be  a  pirate,  felon,  and  robber,  and  on 
being  thereof  convicted  shall  suffer  death.''  These  pro- 
visions, most  of  which  are  with  little  more  than  verbal 
alterations  taken  from  our  own  statute  book,  include, 
(a)  lit  Canffrest,  smb.  2.  ch.  9. «.  8. 
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7^  awing  temgatiry  allf  pjnre  to  tfaca^  ib  vetmn  fiv 
^^^  pffwecsiaa  of  t&or  bwi^  Bot  onir  pincj  hj  Ae 
of  mtinniij  bm  flfrnfr*  abo  wiiidb  «ve  pincj 
becMue  die  mimk^  bwgiicn  hmwe  dbcmea  m 
cmll  thcB.  By  an  Act  of  CQi4;iCK  of  Ifordl 
1819  (a>  ''If  anj  perm  or  penona  wliatn 
ihaB,  on  the  higk  «aa»  mmmil  the  crime  of  pine; 
defined  bj  the  law  of  nations,  and  andt  (rffiende 
offenden,  ihall  aftervaids  be  brooglit  into  or  iboiM 
the  UmiUd  Siaie*,  ererysach  offpnder  or  offiendera  al 
npcm  cuLTiction  thereof  &c,  be  paniahed  with  dea 
B7  an  act  of  Congreai  of  May,  15tl^  1820  {6), 
any  peraon  ahall,  upon  the  high  aeai^  or  in  anj  c 
roadstead,  or  in  any  haTcn,  basin,  or  bay,  or  in  any  r 
where  the  tea  ebbs  and  flowa^  eonunit  the  aimc 
robbery,  in  or  upon  any  ship  or  veaael,  or  upon 
of  the  ship's  company  ot  any  ship  or  vesael^or  the  lad 
thereof,  such  person  shall  be  adjudged  to  be  a  pin 
and,  being  conyicted  thereof  &c.,  shall  suffer  dea) 
And  if  any  person  engaged  in  any  piratical  cmisc 
enterprise,  or  being  of  the  crew  or  ship's  company 
any  piratical  ship  or  yessel,  shall  land  finom  such  shi{ 
vessel,  and,  on  shore,  shall  commit  robbery,  such  per 
shall  be  adjudged  a  pirate :  and  on  conviction  thei 
&C.,  shall  suffer  death.'' 

It  thus  appears  that  the  L^idaturecrfthe  United  Sta 
in  framing  municipal  laws  for  the  repression  of  offei 
of  a  piratical  character,  has  always  kept  in  view  i 
made  special  mention  ot  ^'  piracy  on  the  high  sei 
grouping  with  it,  however,  a  large  dass   of   offei 

(a)  I5th  Congress,  sess.  2.  ch.  77.  sect  5. 
(6)  I6th  CanffTsss,  teflfl.  1.  du  11^  sect,  3. 
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which  bear  a  strong  family  resemblance  to  it,  within  the        1864. 
territorial  or  personal  jurisdiction  of  the  Untied  States,        in  re 
but  which  are  not  piracy  by  the  law  of  nations — viz.. 
Robbery  '*  in  any  river,  haven,  basin,  or  bay,  ont  of  the 
jurisdiction  of  any  particular  state''  of  the  United  States, 
upon  any  vessel,  or  upon  the  lading  or  ship's  Company 
of  any  vessel  "  in  any  open  roadstead,  or  in  any  haven, 
basin,  or  bay,  or  in  any  river  where  the  sea  ebbs  and 
flows;"  on  land,  if  the  robbery  be  committed  by  persons 
engaged  in  a  piratical  cruise  or  enterprise,  or  being  of  the 
crew  or  ship's  company  of  any  piratical  ship  or  vessel, 
who  shall  land  from  such  ship  or  vessel,  and  on  shore 
commit    such   robbery.     Many  of  the    crimes   thus 
defined,  though  included  in  a  list,  at  the  head  of  which 
is  ''  Piracy  on  the  high  Seas,"  and  classed  with  it  as 
equal  in  guilt  and  deserving  of  equal  punishment,  difTer 
from  it  in  the  essential  particular  that  they  are  not  com- 
mitted   on    the    high  seas,  but  within  the  territorial 
jurisdiction  of  the  United  [States  ;  and  being  committed 
within    the   territorial  or  personal   jurisdiction  of  the 
United  States,  they  are  offences  not  against  our  laws 
(though  we  have  laws  to  the  same  effect),  but  against 
the  laws  of  the    United  States.     Regard  being  had  to 
this  legislation,  which  must  have  been  in  full  view  of 
the  American  minister  who  negotiated  this  treaty,  it  is 
a  remarkable  feature  of  the  treaty,  tending  strongly  to 
shew  that  *'  within  the  jurisdiction  "  means  within  the 
exclusive  jurisdiction,    territorial  or   personal,  of  the 
United  States,  that,  though  '*  piracy  "  committed  within 
the  jurisdiction  of  the  United  States — and,  as  if  to  avoid 
all  cavil  as  to  its  meaning — "  robbery,"  are  mentioned, 
**  piracy  on  the  high  seas  " — piracy  by  the  law  of  nations 
— has  been  omitted. 
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1864.  For  these   reasons  I  am  of  opinion  that  the  true 

In  re         reading  of   the  words  ''within   the    jurisdiction"  is 
TivmLff 

within  the  exdusive  jurisdiction  of  the  state  requiring 

extradition. 

As  to  the  last  pointy  T  agree  with  my  Lord  that  the 

facts  before  us  tend  rather  to  shew  that  the  prisonen 

in  what   they  did   acted    anhno  furandi,  than  anim 

belKfferandi,  and  would  be  sufiScient  if  the  point  on  the 

meaning  of  the  treaty  were  against  them  to  justify  their 

committal  for  trial :  and  on  the  points  of  form,  I  agree 

with  the  rest  of  the  Court 

Prisoners  discharged  (a^ 

(a)  The  rales  of  intemfttioxial  law  relatiTe  to  the  inteipratatioB  d 
treaties  are  to  be  found  in  Orotius,  de  Jurt  beOi  ae  paeU,  lib.  2.  e.  1<^ 
VcUtel,  DraU  dea  gens,  Hb.  2.  ch.  17,  Butker/ortk't  Insiitntei,3o6k%m 
ch.   7;    and     Wkeatan,    in    his    International   Law^   2   amiot  A^ 
p.  493,  refers  to  them  in  terms  of  approTaL    In  this  case  of  Expar^^ 
Tivnan,  both  Court  and  counsel  assumed  that  where  a  treaty  betwe^^* 
England  and  another  country  is  embodied  in  an  Act  of  Parliament,  tt^^ 
treaty  then  becomes  part  of  the  municipal  jurisprudence  of  this  coonti 
and  consequently  that  the  statute  in  which  it  is  embodied  must ' 
interpreted  or  construed  according  to  the  rules  of  BrUi$h  law. 

The  late  Sir  George  ComeumU  Lettie,  Bart,  in  his  pamphlet  on  J 
Jurisdiction  and  the  Extradition  of  Criminab,  p.  39  note,  states  his 
nion  as  to  the  meaning  of  the  term  "piracy**  in  coBformity  with 
decision  of  the  majority  of  the  Ck>urt  in  this  case. 
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1864. 

Cbockeb  against  Wainb.  ^tfe. 


m  "  diapoeition"  in  3  &  4  fT.  4.  «.  74.  s,  38.,  abollBhing  fines  p^^^^  g^ 

60,  is  not  restricted  to  the  deed  barring  the  entail,  enrolled  Recoveries 

under  the  Act,  but  comprises  it  and  all  other  instruments  jj^oHtion  Act 

arrangement  between  thevendor  and  purchaseris  carried  out.  S  4' 4  W,  4.  ' 

moL  A  oouTeyance  executed  by  a  tenant  in  tail  to  himself  or  ^^  74^  ^^  3^^* 

se  is  a  **  disposition"  under  that  statute.  IHeposhion. 

Set}eral  (nstru- 

MSST  to  recover  possession  of  lands  and  ^-  ^'^'- 
ises  sitnate  at  Aldsworth  in  the  county  of 
•  The  writ  was  issued  on  the  26th  March, 
I  the  defendant,  who  was  then  in  possession, 
and  defended  for  the  whole  of  tbem.  B7 
'  the  parties^  the  following  case  was  stated  for 
a  of  the  Court. 

fFaine  being  seised  in  fee  of  the  lands  and 
a  question,  by  his  will,  bearing  date  the  23rd 
.815,  devised  them  unto  William  Hewer  and 
ftrfr,  and  their  heirs,  to  the  use  of  William 
s  executors,  administrators  and  assigns,  for 
if  600  years,  upon  trust  to  raise  by  demise  or 
%  sum  of  500/.  for  the  benefit  of  the  testator's 
lildren,  and  from  and  after  the  expiration  of 
to  the  use  of  the  testator's  son,  John  JFaine, 
emainder  to  George  Bevir  and  his  heirs  to 
ntingent  remainders,  remainder  to  the  use  of 
ad  other  sons  of  John  Waine  successively  in 
Elder  to  the  use  of  the  testator's  right  heirs 

ator  died  on  December  17th,  1815,  leaving  his 
Vaine  surviving,  and  a  grandson,  Thomae,  the 
of  John  Waine.  This  Thomas  Waine  attained 
;wenty-one  years  on  the  23rd  September,  1827. 


«« 
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|4lll^  BjaamcieitaEeof  cfae9&JiMi^  1817,  Adbcnf  ITdv 

Teaza^,  in  piznnazice  Gf  cbe  poven  nMtaiiird  in  die  wiBy 
azbd  CI  ccaadexaOQiL  of  500L,  barsained,  sold  and 
demiaed  die  pRmivs  vnxo  iKdbend  G^rBek  Basikg^  \m 
exemtoiSy  adrnzziacnton  mnd  MHgm^  fior  the  termcf 
4a>  Tears,  nbjccc  to  afntno  tlnft  if  Bickmwd  Wmm 
and  ^aSgm  Carw,  thor  eiecstan»  admioMtnlan  or 
aaM".gn%  should  paj  Ice.,  unto  Batke^  Ida  execnton^  ftc, 
5002.  with  interest  iipoB  dke  9di  Acca&cr  tiien  1^^ 
termor^ODTcanihoiiUccaK.  OiitiieauDe9lh  Aa^ 
1817,  £<tf&r  adfanced  to  tbe  tnuleea  m  ibrtlier  warn  of 
42/.  apon  tbe  secozity  of  the  pveauaei,  and  by  a  deed 
poD  of  the  nine  dale  thqr  diarged  the  tenemcnta  to  Urn 
withpajmentof  the42iLy  with  lawM  interaat  thereon. 

By  an  indenture  of  the  29th  OeMer,  1847,  made 
between  Thomas  HMtme  ot  the  6nt  jmit,  Bidkard  Bamti 
ciibe%ecofDdfBit,mDdJckMArmoit9ndJSdMMard  Tkamu 
Jbnef  of  the  third  part;  after  reciting  the  will,  and  AatH 
was  beliered  that  the  earn  of  500L,  for  raising  whidi 
certain  trusts  were  decUred  by  die  will,  had  beea 
raised  by  mortgage  of  the  hereditaments,  and  that  Jolm 
fFaine,  son  of  the  testator,  and  tenant  for  life  under  the 
will,  was  then  still  liying,  and  that  Thonms  fVame  was 
his  eldest  son,  and  the  first  tenant  in  tail  expectant  oa 
the  decease  of  his  fiither,  by  virtue  of  the  will :  it  was 
witnessedthat,  in  consideration  (rf  800/.  sterlings  Tikoaiaf 
fVaine  thereby  granted  unto  Thomas  Bassett  one  detr 
annuity  of  25/.,  charged  upon  all  the  hereditaments 
whereof  he  Thomas  Waine  was  tenant  in  tail  under  the 
will,  and  such  annuity  was  made  payable  during  the  Uft 
of  Thomas  Waine ;  and  Thomas  Waine  thereby  granted, 
bargained,  sold  and  confirmed  unto  John  Armait  and 
Edward  Thomas  Jones  the  premises  thereby  ohaiged 
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with  the  annuity,  to  hold  the  same  nnto  them  in  fee,        1864. 
subject   to  the  life  estate  ot  John  fVmne  under  the      Crockkr 
will,  and  to  the  term  of  500  years  created  thereby,  and       w^'ss. 
the  mortgage  that  might  have  been  made  by  means  of 
the  term,  and  to  the  trusts  of  such  term,  neyerthelesa 
upon  the  trusts  thereinafter  expressed  and  declared  for 
better  securing  the  payment  of  the  annuity.    And  in 
the  indenture  was  contained  a  proviso  for  the  redemp- 
tion of  the  annuity. 

A  memorial  of  this  indenture  was  duly  registered  in 
pursuance  of  the  statute  in  that  behalf. 

By  an  indenture  made  the  25th  March,  1845,  in  con- 
sideration of  300/,  then  lent  by  him,  Thomai  Waine 
granted  and  demised  the  lands  and  premises,  inter  alia, 
to  Isaac  Beak,  his  executors,  administrators  and  assigns, 
to  hold  the  same  for  the  term  of  ninety-nine  years,  if 
TThamai  Waine  should  so  long  liye,  subject  to  a  condition 
or  proviso  for  redemption  on  payment  of  the  sum  (^300/., 
with  interest,  on  the  25th  September  then  next 

By  an  indenture  of  the  25th  March,  1846,  in  con- 

mderation  of  the  further  sum  of  200/.,  Thomas  Waine 

cdiarged  the  lands  and  premises,  inter  alia,  as  a  security 

to  Isaac  Beak,  as  well  for  the  pajonent  of  the  sum  of  200/., 

^th  interest,  as  also  for  the  payment  of  the  SOOL  before 

advanced,  making  together  500/.  with  interest,  and  it 

iras  declared  that  the  hereditaments  should  not  be 

Tcdeemed  until  all  principal  and  interest  secured  thereon 

should  be  paid. 

The  sums  of  8O0L  and  200/.  were  not  paid  at  the 
time  appointed. 

Some  time  in  or  prior  to  June,  1849,  an  arrangement 
was  come  to  between  Thomas  Waine,  the  defendant 
Giles  Waine,  and  their  fSeither  John  Waine,  whereby  it 
was  agreed  that  John  Waine  should,  as  protector  of  the 
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settlement^  concur  with  Thomas  fTaine  in  barring  the 
estate  tail  and  remainders  expectant  thereon  created  by 
the  will,  in  order  to  enable  Thomas  Waine  to  raise  the 
sum  of  60021  by  way  of  mortgage,  and  that  in  con^ 
sideration  thereof,  and  also  of  the  covenants  entered 
into  by  the  defendant    GiUs    fVaine,   Thomas  Waine 
should  convey  the  premises  subject  to  such  mortgage 
for  600L  to  certain  uses  for  raising  the  sum  of  bOOL 
for  the   younger    children  of  John   fVaine^    with  re-  , 
mainder  to  Thomas  Waine  for  his  life,  with  remainder 
to  Giles   Waine  in  fee;    and  that  in  consideration Oim^ 
the  benefit  which  the  defendant  would  derive  und^^ 
this    arrangement,    and    in    order    to  assist    Thamm^^ 
Waine  in  obtaining  the  loan  of  6002.^  the  defenda:^^ 
should  concur  with  him  in  covenanting  With  the  p&ft^ 
advancing  that  sum  for  the  pajonent  thereof,  and  ^\ut 
as  between  the  defendant  and  Thomas  Waine  the  de- 
fendant should  make  himself  solely  responsible  for  the 
payment  thereof  after  the  death  of  Thomas  Waine,  and 
further  that  the  defendant  should  enter  into  a  covenaai 
with  certain  trustees  for  payment  of  the  sum  of  899^ 
within  one  month  after  the  death  of  John  Waine,  in  cas^ 
Thomas  Waine  should  die  in  his  lifetime,  upon  trust  b^ 
the  three  reputed  infant  children  of  JTiomas  Wawr^ 
with  certain  trusts  over  in  case  of  their  death  under  ih^^ 
age  of  twenty-one  years,  for  the  younger  children  a^ 
John  Waine,  except  the  defendant  Giks  Waiite. 

In  pursuance  of  this  arrangement,  and  in  part  per^ 
formance  thereof,  a  deed  of  disposition  of  the  26tl^ 
June,  1849,  was  duly  made  and  executed  betweci^ 
Thomas  Waine  of  the  first  part,  John  Waine,  his  feihcr^ 
of  the  second  part,  and  Richard  MuUings  of  the  thir^ 
part,  and  afterwards  duly  enrolled  in  Chancery  on  th-*^ 
29th  June,   1849,  in    pursuance    of   The    Fines 
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Recoveriea  Act  ;  whereby  Tliomas  Waine,  with  the  1864. 
consent  of  John  Waine,  as  the  protector  of  the  settle-  Crocker 
ment  made  by  the  will,  conveyed  the  premises  to  wIihe. 
Richard  MulUngs  in  fee,  to  hold  the  same  subject  to  the 
estates  created  by  the  will  which  preceded  the  estate 
tail  limited  to  Thomas  Waine^  but  freed  and  discharged 
from  the  estate  tail  and  all  other  estates  tail  of  Thomas 
Waine^  and  all  remainders  and  reversions  to  take  eifect 
after  the  determination  or  in  defeasance  of  such  estate 
or  estates  tail :  To  such  uses,  upon  such  trusts  and  sub- 
ject to  such  powers,  provisoes,  agreements  and  decla- 
rations as  Thomas  Waine  should  by  any  deed  or  deeds 
by  him  duly  executed  direct  or  appoint,  and  in  default 
of  and  until  such  direction  or  appointment  to  the  use  of 
Thomas  Waine  and  his  assigns  for  life,  with  a  limitation 
to  the  use  of  Richard  MulUngs  and  his  heirs  during  the 
life  of  Thomas  Waine,  in  trust  for  Thomas  Waine  and 
his  assigns,  with  remainder  to  the  use  of  Thomas  Waine 
in  fee. 

In  further  pursuance  and  performance  of  the  above 
arrangement,  an  indenture  of  30th  June,  1849,^  as  exe- 
cuted by  Thomas  Waine  of  the  first  part,  the  defendant 
of  the  second  part,  and  Isaac  Beak  of  the  third  part,  and 
thereby,  after  reciting  the  indenture  of  the  26th  June, 
1849,  and  that  Isaac  Beak  had,  at  the  request  of  Thomas 
Waine,  agreed  to  lend  him  600/.  upon  having  the  repay- 
ment thereof,  with  interest,  secured  by  a  mortgage  of 
the  hereditaments,  and  that  upon  the  treaty  for  the 
advance,  and  as  an  inducement  to  Isaac  Beak  to  make 
the  same,  it  had  been  agreed  that  the  defendant  Giles 
Waine  should  enter  into  such  covenant  with  Isaac  Beak 
for  payment  of  the  said  sum  and  interest  as  was  therein- 
after on  his  part  contained.  It  was  witnessed  that  in  con- 
sideration of  6OO/L9  to  Thomas  Waine  then  paid  by  Isaac 


i  702  TMSHT  TCRIL 


i 


IS^ft.  Beal,  Tkamas  Wame  mppointed  flmd  oonTejed  the  pe* 
Ca/scxm  misei  onto  and  to  die  nse  of  Imoc  Aoi  in  fee ;  soljfld 
Waiyk.  ^  ^  prrniso  for  redemptioii  on  pMrncnt  hj  Tkaam 
Wauke,  Ilk  execatoiSy  &c.,  to  iMae  Beak,  Iiis  aecuton^ 
&c^  on  the  30ch  December  tben  next,  of  6007.  and  inte- 
rest;  and  TkamoM  Wamt  and  the  defendant  jomttjr  and 
sererall  V  corenanted  with  luae  Beak  far  the  pajmait 
of  that  sum. 

On  the  2nd  Ju^y,  1849^  in   fbzfher  pnrsnanoe  and 
performance  of  the  above  arrangement^  an  indenture 
vas    made    between  Tkaauu  Wame  of  the  first  part, 
John  fFame,  the  elder,  of  the  second  part^  the  defiend- 
t  ant  of  the  third  part,  and  Bichard  MwdBngM  and  JUs 

Fowler  of  the  fourth  part     After  reciting;    amongrt 
other  things,  the  indentnres  of  the  26th  and  30th  of 
June  then  List,  and  that  previously  to  the  execution  of 
the  former,  and  in  order   to  induce  mMm   fFaime,  ai 
protector  of  the  settlement  created  by  the  wiH^  to  give 
his  consent  to  the  disposition  made  by  the  indenture^ 
it    was    agreed    between    the  parties    thereto   of  the 
first,  second   and  third  parts,  that  the  hereditament! 
should,  subject  to  the  mortgage  security  of  Isaac  Beat, 
be  settled  and  assured  to  the  uses  and  in  manner  there- 
inafter expressed  and  contained,  and  that,  in  considert- 
tion  of  the  benefit  to  be  derived  by  the  defendant  under 
such  settlement,  he  should  enter  into  such   covenant 
with  Isciac  Beak  for   payment  of  the  mortgage  debt 
600/.,  and  interest,  as  was  on  the  part  of  the  defendant 
contained  in  the  indenture  of  mortgage  of   the  SOth 
June,  1849,  and  should,  as  between  himself  and  Thomei 
fVaine,  make  himself  solely  responsible  for  the  payment 
of  the  same  debt,  and  of  the  interest  to  accrue  due 
thereon,  from  and  after  the  decease  of  Thomas  fFainei 
but  that  Thomas  Waine  should  be  solely  liable  to  pi^ 
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the  interest  on  the  mortgage  debt  during  his  life,  and  1864. 
that  the  defendant  should  enter  into  a  covenant  ivith  Csockxi 
Joseph  Waine  and  John  Fowler^  therein  described  at  Wiiaa. 
trustees  nominated  by  Thomas  Waine,  for  payment  to 
them  of  399/.  within  one  calendar  month  after  the  decease 
of  John  Waine,  in  case  Thomas  Waine  should  die  in  the 
lifetime  of  John  Waine,  but  not  otherwise,  in  trust  for 
the  benefit  of  certain  reputed  children  of  Thomas  Waine 
or  such  of  them  as  should  attain  twenty-one,  with 
benefit  of  survivorship  among  them,  or,  in  the  event ' 
of  all  dying  under  that  age,  then  in  trust  for  the 
brothers  and  sisters  of  Thomas  Waine  and  the  defend- 
ant, or  such  of  them  as  should  then  be  living,  in 
equal  shares;  and  that  for  carrying  in  part  the 
agreement  into  effect  such  covenants  should  be 
entered  into  by  the  defendant  and  Thomas  Waine 
respectively  as  were  thereinafter  contained;  and  after 
reciting  that  in  pursuance  and  part  performance  of  the 
agreement  the  defendant  had,  by  an  indenture  bearing 
even  date  but  executed  previously  to  the  execution  of 
the  present  indenture,  covenanted  with  Joseph  Waine 
and  John  Fowler  for  the  payment  to  them  in  the 
event  aforesaid  of  the  sum  of  399/.  for  the  purposes 
aforesaid.  It  was  witnessed  that  in  pursuance  of  the 
agreement,  and  in  consideration  of  the  premises,  and 
particularly  of  the  covenants  of  the  defendant,  and  also 
of  the  natural  love  and  affection  which  Thomas  Waine 
had  towards  his  brother  the  defendant  and  towards  his 
brothers  and  sisters  thereinafter  respectively  named,  and 
for  divers  other  good  causes  and  considerations,  Thomas 
Waine  thereby  directed  and  appointed,  and  did  grant, 
bargain,  sell  and  confirm  the  premises  unto  the  defend- 
ant and  his  heirs  to  the  use  of  Richard  MulKngs  and 
John  Fowler,  their  executors,  &c.,  for  the  term  of  1000 
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1864.  years  from  the  decease  of  John  Wtnne,  upon  the  trwte 
""cbotkeb  thereinafter  declared,  and  from  and  after  the  determinatioD 
Waxhb.  ^f  *^c  ^^^^  of  1000  years,  and  subject  thereto,  to  the 
use  of  Thomas  fFaine  and  his  assigns  for  his  life,  with 
remainder  to  the  use  of  the  defendant  in  fee.  And  it 
was  thereby  declared  that  the  hereditaments  were 
thereby  limited  to  Richard  MulKngs  and  John  Fowler, 
their  executors,  &c,  for  the  term  of  1000  years,  upon 
trust,  as  soon  as  conyeniently  might  be  after  the  decease 
of  John  fFaine,  by  demise  or  mortgage  or  the  meam 
therein  mentioned,  to  raise  500/.  for  the  benefit  of 
the  younger  children  of  John  fVdwe.  This  indenture 
contained  a  covenant  by  the  defendant  with  Thmm 
Waine  to  the  effect  recited  in  the  former,  and  a  ooTenaDt 
by  Thomas  fFaine  with  the  defendant  for  payment  of 
the  interest. 

By  another  indenture  of  the  same  date,  the  defendant 
covenanted  with  Joseph  fVaine  and  John  Fowler^  that,  in 
case  Thomas  Waine  should  die  in  the  lifetime  of  hii 
father,  he  would,  within  one  month  afler  the  deoeaae  o{ 
John  fFaine,  pay  them  the  399/.  with  interest,  to  be  hdd 
by  them  upon  the  trusts  for  the  benefit  of  the  repate^ 
children  of  Thomas   fFaine,  or  in  case  of  their  deatt' 
under  twenty-one  years,  then  in  trust  for  the  brothc^^ 
and  sisters  of  Thomas  fFaine  and  the  defendant. 

The  indentures  of  the  16th  June,  and  2nd  Jufy,  184^ 
were  not  enrolled  under  the  statute. 

On  the  10th  October,  1849,  John  fFaine  died. 

By  indenture  of  the  30th  March,  1850,  the  mortgaj^ 
term  of  1000  years,  limited  by  indenture  of  the  2udJiJ^ 
1849,  to  the  use  of  Richard  MulKngs  and  John  Fowl^ 
was  conveyed  to  George  Beah. 

By  indenture  of  7th  January,  1851,  in  consideratL  ^ 
of  the  sums  of  300/.  and  200il  then  due  from  Thomm^ 
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Waine  to  Isaac  Beak,  and  of  lOOt  paid  to  him,  Thomas        1864. 
Waine  covenanted  with  Isaac  Beak  to  pay  the  whole,       crqckkb 
and    it  was  declared  that  the  premises  should  stand      wawi. 
charged  with  the  same  as  well  as  with  the  530/.  secured 
by  the  previous  indenture. 

Thomas  Waine  made  default  in  the  payment  of  the 
600/. 

On  the  29th  October,  1851,  by  indenture,' enrolled  in 
Chancery  on  the  3rd  December,  1851,  in  consideration  of 
315/.  paid  by  the  plaintiff  to  Richard  Baesett  at  the 
request  of  Thomas  Waine  for  re-purchase  of  the  annuity 
of  25/.,  Richard  Basseit  released  the  annuity ;  and  in 
consideration  of  the  above  sum  and  385/.  further  paid 
to  Thomas  Waine  by  the  plaintiff,  John  Amatt  and 
E.  T.  Jones,  at  the  request  of  Thomas  Waine  and  by 
the  direction  of  Richard  Bassett,  conveyed,  and  TTiomas 
Waine,  by  virtue  of  the  statute  abolishing  fines  and 
recoveries,  conveyed  to  the  plaintiff  in  fee  the  premises, 
subject  to  the  mortgage  for  500/.  if  then  subsisting,  but 
discharged  from  the  trusts  of  the  indenture  of  the  29th 
October,  1847,  subject  to  a  proviso  for  redemption. 

By  indenture  of  the  29th  November,  1852,  indorsed 
on  the  last  mortgage  deed,  the  premises  were  charged  by 
Thomas  Waine  as  security  for  100/.  more  advanced  by 
the  plaintiff  to  him. 

At  the  respective  times  of  the  execution  of  the 
mortgage  deeds  of  the  29th  October,  1851,  and  27th 
November,  1852,  the  plaintiff  had  no  notice  or  know- 
ledge that  the  entail  in  the  premises  had  already  been 
barred,  but  was  informed  by  Thomas  Waine  that  the 
mortgage  of  the  9\hJune,  1817  was  then  vested  in  Bathe, 
and  that  upon  the  execution  of  that  mortgage  to  him  the 
principal  money  thereby  secured  had  increased  to  b4fM, 
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1864.  A"^  ^^  ^^  informed  by  Thomas  ffTxime,  as  the  ftct  w! 
Ceockea  *^**  *^®  *^*^  deeds  of  the  premises  were  then  in  t 
_  ^-  possession  of  the  agent  of  Bathe,  and  the  plaintiiF  b 

no  notice  or  knowledge  of  any  of  the  before  mentioo 
deeds  except  the  mortgage  deed  of  tlie  9th  June,  181 
and  the  annnity  deed  of  the  29th  October,  1847,  or  th 
the  premises  were  otherwise  charged,  or  that  7%ns 
Wcane  had  borrowed  any  mcmey  from  Isaac  Beak,  Tl 
defendant  was  no  party  to  the  dealings  between  ti 
plaintiff  and  Thamat  fFaine,  nor  had  the  defendaii 
any  notice  or  knowledge  of  the  plaintiff's  mortgaga 

By  agreement  of  the  29th  August,  1853,  in  eonsiden 
tion  of  oOOL  paid  to  the  executors  of  /Z.  G.  Bathe  bj  th 
defendant  at  the  request  and  by  the  direction  of  Thamm 
Waine,  and  of  200/.  paid  to  Thomas  fFame  by  th 
defendant  and  of  an  annuity  to  Thom€u  Wame  for  li^ 
to  the  intent  that  the  unexpired  residue  of  the  term 
of  400  years  created  by  the  indenture  of  the  9th  JiaHi 
1817,  might  be  merged  and  extinguished;  Thoam 
Waine  and  those  executors  conveyed  the  premise! 
(except  a  small  portion)^  to  the  defendant  in  fee^  on 
trust  to  pay  Thomas  Waine  an  annuity  of  80/.  for  Ids 
life,  and  subject  thereto  to  Frederick  William  Fawkr 
for  99  years  if  TJtomas  Waine  should  so  long  live. 

The  two  sums  of  500/.  and  200/.  were  in  fact  advanced 
to  the  defendant  by  Isaac  Beaky  and  secured  to  him  hj 
an  indenture  of  mortgage  of  the  5th  September,  1853, 
by  which  the  premises  were  charged  with  the  payment 
of  those  sums,  and  with  the  above  sums  of  6001.,  MOL, 
800/.,  200/.,  and  100/.,  making  together  2430/. 

When  those  respective  sums  were  advanced  by  Jkaae 
Beak  to  Thomas  Waine  and  the  defendant  respectively, 
Isaac  Beak  had  no  notice  or  knowledge  of  any  mortgage 
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or  other  daim  on  tbe  premises  of  the  plaintiiT^  or  those        1864. 
under  whom  he  claims.  Crocker 

The  several  indentures  of  the  25th  and  80th  June      wa^mr 
and  2nd  July,  1849,  were  all  parts  of  the  same  trans- 
action! by  which  a  certain  agreement  was  carried  out. 

The  defendant  had  not,  previously  to  the  execution 
of  those  indentures,  or  of  those  of  the  30th  March,  1850, 
and  29th  Auffust,  1853,  nor  in  fact  until  the  8th  March, 
1855,  any  notice  of  the  existence  of  the  indenture  of  the 
29th  October,  1847,  or  of  any  mortgage,  or  incumbrance, 
or  claim  of  the  plaintiff  upon  the  premises. 

By  indenture  of  the  27th  March,  1865,  Isaac  Beak,  in 

consideration  of  24S0L  paid  to  him  by  the  defendant, 

his  executors,  &c.,  assigned  the  premises  conveyed  to  him 

for  99  years  by  indenture  of  the  25th  March,  1845,  to 

the  defendant  for  the  residue  of  the  term,  upon  trust  to 

secure  the  payment  of  the  mortgage  debts  of  300/.  and 

200/.,  and  subject  thereto  to  the  use  of  the  defendant, 

his  executors,  &c.,  and  Isaac  Beak  conveyed  and  released 

the  premises  in  the  indentures  of  30th  June,  1849,  7th 

January,    1851,    and   5th   September,   1853,   and  the 

xieversions  and  remainders   in   fee   expectant    on  the 

decease  of   Thomas  Wame,  or  sooner  determination  of 

Che  term  of  99  years,  to  the  defendant  in  fee,  in  trust  to 

%ecure  the  payment  of  the  mortgage  debts  and  the  sums 

^^hereinafter  assigned,  and  subject  thereto  to  his  own 

^use.     And  it  was  declared  that  Isaac  Beak,  his  executors, 

%x^,   should  stand   possessed  of  the   premises  in   the 

indenture  of  the  30th  March,  1850,  for  the  residue  of 

^e  term  of  1000  years  thereby  assigned  to  him,  upon 

trust  to  secure  the  mortgage  debt  of  530/.,  and  subject 

thereto  in  trust  for  the  defendant  in  fee ;    and  Isaac 

Beak  assigned  to  Richard  Mullings,  his  executors,  &c,  tbe 
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1864.       several  mortgage  debts  of  300/.,  200i,  600/.,  5801,  lOtt 
Ceockkb      and  700/.  respectively,  in  trust  to  dispose  of  the  tame 
Waimk.       as  the  defendant,  his  heirs,  or  assigns,  should  direct,  and 
in  the  meantime  to  attend  the  inheritance  of  the  mori- 
gaged  premises,  and  protect  from  mesne  incumbranoeBi 
Thomas  Waine  died  in  January^  1858,  without  issuei 
It  was  admitted  that  both  the  plaintiflfand  the  defend- 
ant were  purchasers  from  Thomas  Waine  the  younger  fiv 
value,  and  each  without  notice  of  the  title  of  the  other; 
so  that  neither  had  any  equity  against  the  other,  and 
consequently  the  strict  legal  title  must  prevail. 

There  was  another  question  in  this  case,  on  whidi  no 
judgment  was  given,  namely,  whether  the  defendant 
was  entitled  to  the  protection  of  the  term  of  500  yean 
created  by  the  will  of  Thomas  Waine  the  elder. 

Mellish  {B.  Hardy  with  him),  for  the  plaintiff.— The 
case  depends  on  the  construction  of  stat.  8  &  4  1^  4 
c.  74.,  "  for  the  abolition  of  fines  and  recoveries,  and  ftr 
the  substitution  of  more  simple  modes  of  assurancei'' 
Sect.  38  enacts, ''  that  when  a  tenant  in  tail  of  lands 
imder  a  settlement  shall  have  already  created  or  shall 
hereafter  create  in  such  lands,  or  any  of  them,  a 
voidable  estate  in  favour  of  a  purchaser  for  valuaUe 
consideration,  and  shall  afterwards  under  this  Act,  by 
any  assurance  other  than  a  lease  not  requiring  inrolment, 
make  a  disposition  of  the  lands  in  which  such  voidaUe 
estate  shall  be  created,  or  any  of  them,  such  dispositicn, 
whatever  its  object  may  be,  and  whatever  may  be  the 
extent  of  the  estate  intended  to  be  thereby  created, 
shall,  if  made  by  the  tenant  in  tail  with  the  consent  of 
the  protector  (if  any)  of  the  settlement,  or  by  the 
tenant  in  tail  alone,  if  there  shall  be  no  such  protector, 
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have  the  effect  of  coniirming  such  voidable  estate  in  the  1854. 
lands  thereby  disposed  of  to  its  full  extent  as  against  c&ockkb 
all  persons  except  those  whose  rights  are  saved  by  this  wa«i. 
Act;  but  if  at  the  time  of  making  the  disposition 
there  shall  be  a  protector  of  the  settlement,  and  such 
protector  shall  not  consent  to  the  disposition,  and  the 
tenant  in  tail  shall  not  without  such  consent  be 
capable  under  this  Act  of  confirming  the  voidable  estate 
to  its  full  extent,  then  and  in  such  case  such  disposition 
shall  have  the  effect  of  confirming  such  voidable  estate 
so  far  as  such  tenant  in  tail  would  then  be  capable  under 
this  Act  of  confirming  the  same  without  such  consent : 
Provided  always,  that  if  such  disposition  shall  be  made  to 
a  purchaser  for  valuable  consideration,  who  shall  not  have 
express  notice  of  the  voidable  estate,  then  and  in  such 
case  the  voidable  estate  shall  not  be  confirmed  as  against 
such  purchaser  and  the  persons  claiming  under  hiuL^' 

The  question,  which  seems  altogether  new,  is,  whether 
the  deed  of  the  26th  June^  1849,  which  was  enrolled  in 
Chancery,  turning  the  estate  tail  of  Thomas  Waine  the 
younger  into  an  estate  in  fee  simple  by  affirming  the 
previous  conveyance  of  a  base  fee,  is  to  be  considered 
as  a  "  disposition'^  of  the  property  within  that  Act,  or 
whether  the  two  other  deeds  of  the  30th  June,  1849, 
and  2nd  July,  1849,  which  were  not  enrolled,  may  be 
taken  as  part  of  that  disposition.  If  all  that  was 
arranged  between  the  parties  had  been  done  by  one 
deed  conveying  the  estate,  the  defendant  would  have 
come  within  the  proviso  in  the  38th  section  in  fisivour  of 
purchasers  for  value.  But  the  word  "disposition'' 
means  the  deed  alone  which  disentailst  he  estate,  and 
is  enrolled  in  Chancery, .  and  it  is  used  in  this  sense 
throughout  the  Act.  Thus  sect  3  enacts : — ^*  In  case  any 
person  shall,  tffter  the  81st  December,  1833,  be  liable 
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»  v-Il  efacs  ftZ  :be  ] 
flodi  ise  or  lemmi 
pisfta  isSCTvifri  to  be  e&cted  by  Htdi  fine  or  lecofCiJ 
eui  be  fffrtted  br  a  ds^astiaQ  under  diis  Act,  tiien  fle 
penoQ  lo  iiaide  toIeTTsoriifiiiecmffier  mdi  leeuneiy, 
or  to  procure  xxne  other  penon  to  leinr  sodi  fine  or 
foffer  socb  recoTerr  as  afixesaid,  shall,  after  the  81st 
D^xtmber,  1833,  be  sobject  and  liable  under  sodi  eofe- 
nant  or  agreement  to  make  or  procure  to  be  made  sodi 
a  disposition  under  thb  Act  as  will  effect  anch  of  the 
purposes  intended  to  be  effected  by  such  fine  or  reo9- 
rery  as  can  be  effected  by  a  disposition  under  this  Act ; 
and  in  those  cases  where  the  purposes  intended  to  be 
effected  by  such  fine  or  recoTery  or  any  of  them  cmnot 
be  effected  by  any  disposition  under  this  Act,  then  the 
person  so  liable  to  levy  such  fine  or  suffer  such  reco- 
yery,  or  to  procure  some  other  person  to  levy  such  fine 
or  suffer  such  recovery  as  aforesaid,  shall,  after  the  Slst 
December,  1888,  be  liable  under  such  covenant  or  agree- 
ment to  execute  or  to  procure  to  be  executed  some 
deed  whereby  the  person  intended  to  levy  auch  fine  or 
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suffer  such  recovery  shall  declare  his  desire  that  such  1864. 
deed  shall  have  the  same  operation  and  effect  as  such  c&ockk]i~ 
fine  or  recovery  would  have  had  if  the  same  had  been  Wxiai. 
actually  levied  or  suffered ;  and  the  deed  by  which  such 
declaration  shall  be  made  shall^  if  none  of  the  purposes 
intended  to  be  effected  by  such  fine  or  recovery  can  be 
effected  by  a  disposition  under  this  Act,  have  the  same 
operation  and  effect  in  every  respect  as  such  fine  or 
recovery  would  have  had  if  the  same  had  been  actually 
levied  or  suffered;  but  if  some  only  of  the  purposes 
intended  to  be  effected  by  such  fine  or  recovery  can  be 
effected  by  a  disposition  under  this  Act,  then  the  deed 
by  which  such  declaration  shall  be  made  shall,  so  far 
as  the  purposes  intended  to  be  effected  by  such  fine  or 
recovery  cannot  be  effected  by  a  disposition  under  this 
Act,  have  the  same  operation  and  effect  in  every  respect 
as  such  fine  or  recovery  would  have  had  if  the  same  had 
been  actually  levied  or  suffered.^' 

Sect  15.  "  After  the  Slst  December^  1833,  every  actual 
tenant  in  tail,  whether  in  possession,  remainder,  con- 
tingency, or  otherwise,  shall  have  full  power  to  dispose  * 
of  for  an  estate  in  fee  simple  absolute,  or  for  any  less 
estate,  the  lands  entailed,  as  against  all  persons  claiming 
the  lands  entailed  by  force  of  any  estate  tail  which  shall 
be  vested  in  or  might  be  claimed  by,  or  which  but  for 
some  previous  Act  would  have  been  vested  in  or  might 
have  been  claimed  by,  the  person  making  the  dispo- 
sition, at  the  time  of  his  making  the  same,  and  also  as 
against  all  persons,  including  the  King^s  most  excellent 
Majesty,  his  heirs  and  successors,  whose  estates  are  to 
take  effect  after  the  determination  or  in  defeasance  of 
any  such  estate  tail :  saving  always  the  rights  of  all 
persons  in  respect  of  estates  prior  to  the  estate  tail  in 
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vfeoL  flsciL  iTiW^miAMk  ■  bv  tfcai  Aefc  ■■thiwaed  to  k 

Sect.»k  *Ifig  die  tine  when  Mjyprrwn^actiMltqMiit 
in  tail  G^  iazuii  usder  a  KtdcBMiity  bat  not  entitled  to  tk 
remainiier  or  xerenioa  in  See  immnfiatdy  expectant  on 
die  deceniniaxioa  of  kkertate  taO,  ilinll  be  deainNBof 
making  ozjder  dna  Act  a  diapuaiUDnof  the  landa  entailed, 
there  •hall  be  a  protector  of  ndi  aettlement,  then  and 
in  ererr  sodi  caae  the  eonaent  61  sodi  protector  ahall 
be  requisite  to  enaUe  sodi  actual   tenant   in  tafl  to 
dispoae  of  the  lands  entailed  to  the  foil  extent  to  whidi 
he  is  hereinbefore  anthoiued  to  dispoee  of  the  same; 
bnt  sndi  actual  tenant  in  tail  may,  witbd'tkt  such  ooo- 
sent,  make  a  disposition  under  this  Act  of  the  lands 
entafled,  which  shall  be  good  against  all  persons  who^ 
hj  force  of  any  estate  tail  which  shall  be  Tested  in  or 
might  be  claimed  by,  or  which  but  for  some  preTioos 
act  or  default  would  ha?e  been  Tested  in  or  might  hafe 
been  claimed  by»  the  person  making  the  disposition  at 
the  time  of  his  making  the  same,  shall  claim  the  lands 
entailed.'' 

Sect.  40.  ''Every  disposition  of  lands  under  this  Act 
by  a  tenant  in  tail  thereof  shall  be  effected  by  some 
one  of  the  assurances  (not  being  a  will)  by  which  such 
tenant  in  tail  could  have  made  the  disposition  if  his 
estate  were  an  estate  at  law  in  fee  simple  absolute: 
Provided  nevertheless,  that  no  disposition  by  a  tenant 
in  tail  shall  be  of  any  force  either  at  law  or  in  equity, 
under  this  Act,  unless  made  or  evidenced  by  deed; 
and  that  no  disposition  by  a  tenant  in  tail  resting  only 
in  contract,  either  express  or  implied,  or  otherwise, 
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whether  supported  by  a  valuable  or  meritorious        1864, 
ideration  or  not,  shall  be  of  any  force  at  law  or  in      Crockbr 
fcy  under  this  Act,  notwithstanding  such  disposition       WaVmk. 
[  be  made  or  evidenced  by  deed;   and  if  the  tenant 
dl  making  the  disposition  shall  be  a  married  woman, 
concurrence  of  her  husband  shall  be  necessary  to 
eflfect  to  the  same ;  and  any  deed  which  may  be 
uted  by  her  for  effecting  the  disposition  shall  be 
Lowledged  by  her  as  hereinafter  directed/' 
le  also  referred  to  sect.  41,  requiring  enrolment.] 
revious  to  the  statute  a  fine  levied  and  common 
very  suffered  by  a  tenant  in  tail  let  in  all  the  pre- 
Dg  incumbrances  created  by  him   on  the  estate ; 
it  seems    there  was   no    exception  of  the    case 
re  the  fine  was  levied  and  the  recovery  suffered  for 
benefit  of  a  purchaser  for  valuable  consideration; 
ruUe^s  Digest,  tit  36,  ch.  9,  §§  2,  4,  6,  4th  ed.,  with 
cases  there  cited  of  Goddard  v.  Complin  (a),  Cheney 
faU{b\  and  Goadryht  d-  Tyrrell  v.  Mead{c).     To 
t  this  sect.  88  was  inserted  in  the  Act.     It  does 
however,  say  that  the  disposition  shall  be  made  in 
nr  of  a  purchaser,  but  ''  to  a  purchaser :''  besides 
^,  here  the  disposition  is  made  to  the  tenant  in  tail 
ielf.     Instruments  are  often  not   enrolled  because 
ons  are  desirous  of  keeping  things  secret. 

ush  {Beuir  with  him)»  contra. — First  It  is  true  that 
point  is  a  novel  one.  Before  the  statute  an  estate 
was  barrable  by  a  fine,  and  the  estates  in  remainder 
.  recovery,  but  each  was  only  part  of  a  process  to 
the  estate  from  the  tenant  in  tail,  and  a  deed  was 

(a)  I  Ck.  a  119.  (b)  AmbL  626. 

(e)  3  Burr.  1703. 
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1864.        commonlj  executed  to  lead  or  declare  the  uses  to  whid 
Q^^^^^     the  process  should  enure.    The  fine  and  recovery  were 
^-  matters  of  record,  and  therefore  purchasers  could  buy 

with  safety  if  they  found  that  the  estate  tail  was  barred; 
but  the  deed  never  was  entered  on  record,  and  conse 
quentlj  the  public  could  not  know  into  whose  hands 
the  property  passed.  The  statute  follows  the  prindpk 
of  the  old  law,  and  while  it  changed  the  mode  of  con- 
veying an  estate  tail  to  a  simple  conveyance,  intended 
that  the  public  should  have  the  same  protection  as 
formerly.  But  the  statute  made  one  material  alteration. 
Under  the  former  practice  the  fine  or  recovery  confirmed 
all  former  dispositions  of  the  lands  made  by  the  tenant 
in  tail  to  a  purchaser^  whether  he  had  or  had  not  giTen 
value;  5  Jarm.  Convey.  209,  3rd  ed.,  and  the  cases 
there  referred  ta  That  was  felt  a  hardship  and  an 
anomaly,  and  the  statute  removing  it  ought  to  receive 
a  liberal,  not*  a  limited  construction. 

It  may  be  conceded  that  a  conveyance  executed  bj  a 
tenant  in  tail  to  himself  or  to  his  own  use  is  a  disposition 
under  this  Act;  1  Hayes  Canv.  160,  5th  ed. ;  for  if  the 
words  in  the  concluding  proviso  of  sect  88  are  to  be 
taken  in  their  literal  sense  no  disposition  under  the  Act 
could  be  made  to  a  trustee.     There  is  no  reason  here  for 
saying  that  the  enrolment  of  the  deeds  of  the  30th  «7iai<« 
1849,  and  2nd  July 9  1849,  was  necessary  to  make  theK^ 
part  of  the  disposition,  and  even  the  other  side  do  n<^ 
contend  that  all  the  deeds  should  be  enrolled.    It  h^ 
been   a  well  known  principle,  almost  ever  since  tt^ 
Statute  of  Uses,  that  the  deeds  have  the  same  effica^c^ 
whether   the  deed   executing  a   power   is  or  is  s^^ 
simultaneous  with  the  deed  creating  the  power.    Ua^^ 
the   old  practice,  where  there  was  no  deed  to  L^^ 
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i  rues,  a  deed  to  declare  them  might  be  executed  at       1864. 

Y  time,  which  would  have  relation  back  to  the  fine  and      Crookkb 

jovery,  howeyer  ancient,  unless  some  change  had  taken      waihi. 

loe  in  the  meantime ;  4  Cruise's  Dig.  tit  32,  ch.  12,  s.  1 7, 

'«f,p.l25,4th  ed.;  and  when  there  was  no  deed  at  all  there 

8  a  resulting  use  to  the  benefit  of  the  party  conveying ; 

Hayes  Conv.  41,  5th  ed.      Sects.  40  and  41  speak  of 

s  disposition  under  the  Act  as  an  assurance.   The  latter 

es  the   parties  six  calendar  months  to  enrol,    and 

t.  74  enacts,  "  That  every  deed  required  to  be  inroUed 

his  Majesty's  High  Court  of  Chancery  in  England  or 

land,  by  which  lands,  or  money  subject  to  be  invested 

the  purchase  of  lands,  shall  be  disposed  of  under  this 

i,  shall,  when  inroUed  as  required  by  this  Act,  operate 

1  take  effect  in  the  same  manner  as  it  would  have 

10  if  the  inrolment  thereof  had  not  been  required, 

sept  that  every  such  deed  shall  be  void  against  any 

son  claiming  the  lands  or  money  thereby  disposed  of, 

any  part  thereof,  for  valuable  consideration,  imder 

'  subsequent  deed  duly  inrolled  under  this  Act,  if 

h  subsequent  deed  shall  be  first  inrolled.'^ 

HelUsk,  in  reply.— It  is  true  that  '' disposition^'  in 
t.  41  means  the  assurance  by  which  any  disposition 
land  shall  be  effected  under  the  Act ;  and  it  ought 
have  the  same  signification  in  sect.  38.  The  other 
eds  do  not  take  effect  under  the  statute  at  all,  but  by 
tse  of  the  common  law. 

li^CKBUBN  C.  J.  Our  judgment  is  for  the  defendant. 
the  ground  that  here  was  a  disposition  of  the  estate 
ixn  as  a  purchaser  for  value.  At  first,  I  own  I  felt 
KMed  to  take  a  different  view  of  the  construction  of 
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I5M.  cfce  SSditecekm  of  die  Actfiv-tlieabolhion  of  fiimal 
reoofcnoy  3  Jc  -I  ff^-Lc.  74-,  oo  which  this  qoatioi 
aridCA.  Ssct.  -II  ol  Aal  Act  requires  that  ercrr  aMO- 
nsce  which  oontaizis  a  dxspositicm  to  coBiert  a  fee  td 
into  a  fee  smple  mint  be  cnzoUed ;  amd  the  tenn  "db* 
pofition'*  appeared  to  me  at  first  as  inrolriiig  a  ooofcr- 
aioQ  of  the  estate  into  a  fee  ample,  and  so  as  to  pm 
rach  an  estate  to  the  pcnoii  to  whom  the  dispoBitioB 
is  made,  vhence  it  seemed  to  follow  that  the  S8th  secCka 
required  it  to  appear  on  the  deed  enrolled  who  was  tk 
pensoa  to  whom  the  new  estate  in  fee  simple  had  bees 
passed.  But  on  more  conaidemtion  of  the  mattcTi 
although  I  am  not  quite  firee  from  donbt,  my  opinkn 
became  changed.  Mr.  ZasA's  lucid  argument  has  gone 
fsLT  to  satisfy  me  that  the  design  of  the  statute  was  to 
substitute  this  new  form  of  conveyance  for  the  old  one 
by  fine  and  recoTcry ;  and  whereas  under  that  you  miglit 
convert  an  estate  in  tail  into  an  estate  in  fee,  and  vest  it 
in  the  prior  tenant  in  tafl,  and  by  deed  declare  the  uiei 
to  which  it  should  enure,  so  all  that  was  intended  here 
was  to  substitute  a  more  simple  mode  of  assurance 
which  in  order  to  be  efiective  must  be  enrolled  withij 
six  calendar  months.  When  we  come  to  deal  with  sect 
38,  we  find  the  intention  was  of  a  difierent  kind. 

According  to  the  old  law,  where  an  estate  already 
conveyed  away  by  a  voidable  conveyance,  or  on  which 
was  an  incumbrance,  was  disentailed  by  fine  and  re- 
covery, that  proceeding,  though  intended  for  different, 
or  even  adverse  purposes,  had  the  effect  of  setting  up  the 
prior  conveyance  or  incumbrance  against  a  person  who 
gave  value  to  the  tenant  in  tail  in  order  to- get  the  estate 
conveyed  to  himself.  That  was  a  great  hardship  on 
persons  in  that  condition,  and  the  Legislature  in  this 
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Btatute  intended  to  place  that  part  of  the  law  on  a  1864. 
different  footing,  and  to  provide  that  when  a  disentailed  ~  Cbock«r~ 
estate  was  transferred,  the  disentailing  deed  should  no  Waihb. 
longer  operate,  as  before,  in  favour  of  a  person  who  had 
a  prior  voidable  conveyance  of  it,  or  a  prior  charge  upon 
it  Such  being  the  intention,  I  cannot  help  thinking 
that  we  must  read  the  term  ''  disposition^'  in  sect.  38 
thus.  Supposing  it  does  not  appear  on  the  deed  en- 
roled in  Chancery  that  the  estate  has  been  disentailed 
with  a  view  to  make  a  title  to  some  particular  purchaser 
for  value,  and  nothing  more  appears  than  that  there  is  a 
disentailing  deed,  that  is  enough  to  give  him  the  rights 
which  sect  88  meant  to  secure  to  the  purchaser,  even 
though  the  deed  should  stop  short  of  shewing  that  any 
estate  passed  to  him  for  value.  And  I  form  this 
opinion  partly  on  what  has  been  said  by  Mr.  Ltuh  with 
reference  to  the  old  form  of  proceeding,  and  partly  in 
order  to  give  a  large  construction  to  sect  88,  so  as  to 
make  it  co-extensive  with  what  must  be  taken  to  have 
been  the  intention  of  the  Legislature, — ^to  do  what  equity 
and  justice  require.  The  person  who  has  the  prior 
voidable  conveyance  is  in  no  worse  position  than  before. 
As  regards  himself  and  the  tenant  in  tail,  he  has  taken 
a  voidable  conveyance,  and  cannot  call  on  the  tenanfc  in 
tail  to  make  his  position  better.  If  the  tenant  in  tail 
disentails,  then,  as  between  them,  the  prior  incumbrancer 
has  a  right  in  justice  and  equity  to  have  the  conveyance 
of  the  estate  enure  to  his  benefit.  But  the  person  igno- 
rant of  the  prior  voidable  conveyance  has  a  right  to  have 
the  estate  disentailed  for  his  benefit. 

Looking  therefore  to  what  I  must  take  the  Legislature 
contemplated  here,  I  think  we  should  be  adhering  too 
closely  to  the  words  of  the  statute  if  we  adopted  the 
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1864.  ailment  of  Mr.  Mellish,  however  ingeniously  pat,  Uut 
C^^^Bij  "  disposition/'  in  sect  88,  means  the  deed  by  which  the 
Wawb  disentailing  of  the  estate  takes  place.  I  think  we  shaD 
give  effect  to  the  intention  of  the  Legislature  by  hold- 
ing that^  when  the  disposition  is  for  the  benefit  of  the 
purchaser  for  value,  it  is  enough  if  the  disentailing  deed 
is  enrolled  in  Chancery.  So  here,  as  there  can  beno 
doubt  the  disposition  of  this  estate  by  which  it  was 
converted  into  a  fee  simple  was  for  the  benefit  of  the 
purchaser,  he  is  entitled  to  the  protection  of  the  proyiw 
in  the  88th  section. 

Blackbtt&n  J.    The  15th  section  of  the  8  &  4  fF.  4 
c.  74.  enacts  [His  Lordship  read  it].    That  is  the  di^ 
sition  meant  by  the  statute,  t.  e.  a  disposing  of  the  estate 
tail  and  the  estates  subsequent  to  it.    The  88th  section 
enacts  that  when  the  tenant  in  tail  shall  have  created  » 
voidable  estate  in  favour  of  a  purchaser  for  value,  an^ 
shall  afterwards  make  a  disposition  of  the  lands  unde^ 
that  Act,  it  shall  enure  to  confirm  such  voidable  estate 
against  all  persons  except  those  whose  rights  are  saved  b^ 
theJAct :  provided  ''the  protector**— a  novelty  in  the  law— ^ 
of  the  settlement  shall  consent  to  the  disposition.     Tha^ 
was  repeating  the  old  law  as  to  fines  and  recoveriei^ 
except  that  there  was  a  saving.    The  old  law  was,  tluu- 
when  there  was  a  voidable  estate  created  by  tenant  in  taiC^ 
a  fine  levied  and  recovery  suffered  by  him  confirmed  tb^ 
voidable  estate  as  against  the  purpose  of  thedisentailmen^-' 
The  Legislature  rightly  considered  that  that  was  hari»^ 
Of  the  two  parties,  which  ought  to  suffer  ?     The  gene 
rule  is,  that  a  purchaser  for  value,  if  he  can  get  the  \ 
estate,  has  a  good  equity  against  a  prior  purchaser,  \ 
I  think  the  person  who  took  the  first  convqrance. 
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he  knew  was  of  a  voidable  estate^  was  the  least  to  be        1864i. 
favoured  of  the  two.   Therefore  the  Legislature,  thinking    -  Crockke 
it  hard  that  the  subsequent  purchaser,  who  had  obtained       Waivb. 
a  disentailing  estate  in  his  favour,  should  be  postponed, 
their  object  in  this  Act  was,  not  to  create  a  register  of 
titles,  but  to  remove  the  hardship  upon  him.    With  this 
view,  they  have  said  at  the  end  of  the  38th  section,  "  Pro- 
vided always,  that  if  such  disposition  shall  be  made  to 
a  purchaser  for  valuable  consideration,  who  shall  not 
have  express  notice  of  the  voidable  estate,  then  and  in 
such  case  the  voidable  estate  shall  not  be  confirmed  as 
against  such  purchaser  and  the  persons  claiming  under 
him/' 

The  argument  of  Mr.  Mellish  is  that,  where  the  dis- 
position is  for  the  benefit  of  a  purchaser  for  value,  the 
assurance,  which  must  be  enrolled  within  six  calendar 
months,  must  be  to  that  person  himsel£  But  this  is 
neither  the  meaning  of  the  words  used,  nor  the  object 
of  the  Legislature.  They  meant  that  when  there  is  to 
be  a  disposition  of  the  lands,  and  the  purchaser  has  paid 
a  price  to  the  tenant  in  tail  to  break  the  entail,  it  is  to 
be  good  unless  the  purchaser  had  express  notice  of  the 
voidable  estate.  I  do  not  feel  the  force  of  Mr.  Mellish's 
argument  that  the  disentailing  deed  alone  does  not  give 
notice  of  the  disposition  to  those  who  inspect  it.  To 
futin-e  purchasers  that  notice  would  be  very  material, 
but  there  is  no  object  that  I  can  see  in  saying  that  it 
shall  or  shall  not  make  good  a  disposition  according  as 
the  purchaser  had  notice  of  the  former  estate,  or  a 
valuable  consideration  had  been  given  by  the  purchaser. 
Then  sect.  41  does  not  seem  to  me  to  touch  the  matter. 
The  disposition  of  the  land  is  to  be  by  some  assurance, 
and  it  is  sufficient  if  enough  of  that  assurance  is  regis- 


yUzuam,  J.  Tht  xstaat  a  mtended  to  nlHtinite  t 
Buxe  frn^,ir  mode  of  ■■iiiiiimi  far  fines  and  fccoveries 
anda^  ^  obis  dkecSsctof  tbe  eoBvejuioe  vUchiito 
beiLe  fixbKmte  far  them.  Tbe  dfect  of  tlie  aecdon 
QiMier  eooadendoQ  k  wbat  tlieLard  Chief  Josdoe  and 
mT  brocber  BlzeiAwrm  h»re  described,  that  tfak  enahki 
a  penoD  witfaoiit  fine  or  vdcotctt,  but  by  single  eoB- 
Terance^  either  to  enlai]^  the  estate  (X'CCMiTej'it  in  tnnt 
for  himself.  If  he  does  that  Aa  effect  is  the  same  ai 
under  the  old  law.  Bot  if  a  disposition  is  made  to 
a  purchaser  for  Taloe,  without  notice  of  any  aasuranoe 
made  previous  to  the  sale  of  the  estate,  he  is  protected 
by  the  proviso  in  sect  38  against  the  effect  of  that 
assurance^  if,  as  my  brother  Blackburn  says,  he  is  por 
chaser  of  the  disposition  which  is  to  change  the  estate 
tail  into  a  fee  simple.  This  may  be  done  by  one  deed, 
but  if  so  that  one  deed  must,  by  sect.  41,  be  enrolMi 
within  six  calendar  months.  But  I  cannot  see  why  it  may 
not  be  done  by  two  or  more  deeds,  and  this  for  the 
reason  given  by  Mr.  Lush,  e.  g.^to  enable  the  party 
to  mortgage  or  make  a  settlement. 
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Shbe  J.  I  was  tinder  some  considerable  doubt  as  to 
the  effect  of  the  word  *'  disposition''  in  this  statute,  and 
thought  it  must  be  understood  to  mean  something  done 
in  favour  of  some  other  person  than  the  party  barring 
the  entaiL  But  now,  from  what  has  been  said  by  the 
other  members  of  the  Court,  from  the  argument  of  Mr. 
J^tuh,  and  what  he  brought  to  our  notice  relative  to  the 
-practice  before  fines  and  recoveries  were  abolished,  I 
^gree  with  the  rest  of  the  Court 

Judgment  for  the  defendant. 


1864. 


Cbocker 

V. 

Wains. 


REGULA  GENERALIS. 


TRINITY  TERM,  1864. 


//  ia  ordered,  that,  from  and  after  the  last  day  of  this  present  Trinity 

Tepm,  the  following  fees  may  bo  taken  by  tlie  sheriffs,  under-sheriffs, 

deputy-sheriffs,  sheriffs'  agonts,  bailiffs,  and  others,  the  officers  or  minis- 

^  of   sheriffs  in  England  and"  WaleSf  pursuant   to    the  statute  of 

^**  ^ic^aria,  c.  55,  intituled  **  An  Act  for  better  regulating  the    fees 

P*J»bIo  to  sheriffe  upon  the  execution  of  civil  process." 
^  £    8,   d. 

■*v  sneziff  for  attending  ia  Court  on  the  trial  of  every 

oonimon  jury  cause  or  issue,  from  the  party  who  entered 

the  same  for  trial,  the  sum  of 0  10    6 

^  attondiDg  in  Court  on  the  trial  of  every  cause  or  issue 

^€>d    l>y  a  special  jury  summoned  by  precept,  under  the 

iOStix  section  of  The  Common  Law  Procedure  Act,  1852, 

*roxa  -tttQ  party  at  whose  instance  the  same  was  so  tried, 

the  BMMIMX   of 


1     1    0 


^  v-« 


A.  R  COCXBUBN 

W.  Ebui 
Fbbd.  Pollock 
Samuel  Mabtin 
Chajkles  Cbomfton 

3   A 


G.  Bbamwbll 
W.  F.  Channbll 
Cqltn  Blackbubn 
J.  S.  Willbs 
J.  B.  Bylbs. 

B.  &  S. 
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1864. 

MEMORANDUM. 

Saturdajfy  May  27.  Cockburn  C.  J.  said  that  he 
had  received  a  memorial  from  the  Serjeants  at  law  not 
haying  patents  of  precedence^  praying  that  they  might 
be  accommodated  with  seats  within  the  Bar  daring 
Term ;  and^  looking  to  their  rank  and  position,  and  to 
the  fact  that  on  all  other  occasions  except  in  Term  the; 
were  so  accommodated  in  this  Courts  and  that  in  some 
other  Courts  they  were  so  at  all  times,  the  Court  hiii 
great  pleasure  in  acceding  to  the  application :  it  did  unit 
affect  the  order  of  precedence. 
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TRINITY  VACATION,  27  YICT. 


HABfBERS   against  The  Manchester  and  Mil-  Wedm 


FORD  Railway  Company. 
[Reported,  ante,  p.  588.] 


June 


OSGAN  against  The  Vale  of  Neath  Railway  Monday, 


Company. 
[Reported,  ante,  p.  570.] 


July 


toy, 
4tli. 


IN  THE  EXCHEQUER  CHAMBER. 
^I*ITEL,  executor  of  James  Y'E.'io^against  Bryan. 

^liuration  by  the  exeeator  of  B.  upon  a  biU  of  exchange  purporting 
*  drawn  bjr<^  and  accepted  by  the  defendant,  and  indorsea  by  A. 
'  »  with  a  oonnt  upon  aoconnts  stated.  Plea,  that  A,  did  not  indorse 
^^^Xl.  It  appearea  that  A»,  who  was  possessed  of  goods,  being  the 
^  in  trade  upon  his  premises,  died  intestate,  and  indebted  to  the 
^d^nt  and  other  persons ;  and  it  was  arranged  between  JB.  and  the 
^d^jit,  who  were  two  of  his  next  of  kin,  that  the  defendant  should 
XH^esession  of  the  goods  and  accept  a  bill  of  exchange  for  their  yalue, 
^*^ing  to  be  drawn  and  indorsed  oy  A.  The  coods  were  accordingly 
'^**«d  to  the  defendant^  and  the  bill  declared  upon  was  drawn  and 
J^^^  to  the  plaintiff  by  procuration  in  the  name  of  A.,  and  accepted 
^«  defendant 

Qeld ;    affirming  the  jude:ment  of  the  Queen's  Bench ;  that  the 
^^^ant  could  not  be  allowed  to  set  up  as  a  defence  to  the  action  that 
^*Ul  was  not  indorsed  by  A, 
'^    ^emble.  That  the  bill  was  evidence  of  an  account  stated. 

8  A  2 


Tuesday^ 
June  14th. 

Eitoppel, 

BiUofex- 

change. 

Acceptor, 

Denial  oj 

indorsement. 

Account  etated. 


V. 

Bbtan. 
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1864. 
A8HPITEL  T^HE  Court  below  having  discbai^ed  a  rnle  to  enter  a 
verdict  for  the  defendant  upon  certain  terms  (see 
S  B.  Sf  S.  474.  494),  in  pursuance  of  those  terms  the 
defendant  appealed  from  the  decision  of  the  Court  bdow, 
and  all  the  pleadings,  except  the  pleas  denying  the 
indorsiement  of  the  bill  and  the  accounts  stated  and  the 
issues  raised  thereon,  were  struck  out. 

Rochfort  Clarke,  for  the  defendant.— Co/Z/tw,  who  was 
clerk  of  John  Peto,  deceased,  intending  to  act  as  his  repre- 
sentative, sold  and  delivered  his  goods  to  the  defendant 
before  the  drawing  of  the  bill,  its  acceptance  by  the  defen- 
dant,  and  indorsement  to  James  Peto;  and  the  defendant 
is  liable  to  the  administrator  o{  James  Peto  for  the  value 
of  those   goods.     The  Court  below  treated  James  P^ 
as  in  possession  of  the  goods,  and  considered  that  his 
position  was  altered  by  the  giving  of  the  bill ;  but  the 
jury  found  that  the  bill  was  given  for  goods  of  John  P^ 
belonging  to  him,  and  for  no  other  consideration,  anA 
by  that  finding  negatived  that  the  position  o{  James  Pet^:^ 
was  altered  by  the  giving  of  the  bill.     The  jury  also  fbun^* 
that  James  Peto  had  no  actual  control  or  possession  (^^ 
the  goods,  though  he  aflTected  to  deal  with  them;  anS-^ 
therefore,  there  was  no  consideration  for  the  agreemei*-^ 
between  him  and  the  defendant  that  the  bill  should  W^ 
drawn  and  indorsed  in  the  name  of  John  Peto.    Nordi-^ 
James  Peto  ever  make  himself  executor  de  son  tort.    Coc^' 
sequently  the  defendant  is  not  estopped  from  saying  tk-^ 
the  indorsement  was  not  the  indorsement  of  John  Pet^^ 
Mountford  v.  Gibson  (a).  In  Nelson  v.  Serle,  in  error(h)  ^ — 
where,  to  a  declaration  on  a  promissory  note  for  24/.  d»  ^d 
by  the  defendant,  payable  twelve  months  after  dat^,  t^ 

(n)  4  EmU  441.  (A)  4  Af.  #  W.  7«5. 


V. 

Brtah. 


XXVIL   VICTORIA.  725 

tlie  plaintiff,  the  defendant  pleaded  that  J.  W,  before  and        1864. 
at  his  death  was  indebted  to  the  plaintiff  in  24/.  for      ashpitbl 
goods  sold,  which  sum  was  due  to  the  plaintiff  at  the 
time  of  the  making  ot  the  promissory  note ;  that  the 
plaintiff,  after  the  death  of  J.  fF.,  applied  to  the  de- 
fendant  for  payment;  whereupon,  in  compliance  with 
his  request,  the  defendant,  after  the  death  of  J.  fT.,  for 
and  in  respect  of  the  debt  so  remaining  due  to  the 
plaintiff,   and  for  no  other   consideration,   made  and 
delivered  the  note  to  the  plaintiff,  and  that  J.  W.  died 
intestate,  and  that,  at   the  time  of  the   making  and 
delivery    of  the  note,    no  administration    had    been 
granted  of  his  effects,  nor  was  there  any  executor  of  his 
estate,  nor  any  person  liable  for  the  debt  so  remaining 
due  to  the  plaintiff,  and  that  there  never  was  any  con- 
sideration for  the  note  except  as  aforesaid ;  it  was  held, 
that  the  pica  was  an  answer  to  the  declaration.   [  Willes  J. 
In  that  case,  there  being  no  administrator  in  existence 
at  the  time,   there  was  no  forbearance;  if  there  had 
been,  the  decision  would  have  been  otherwise.    If  James 
Peio  had  taken  out  administration  he  would,  in  equity, . 
have  been  prevented  from  suing  during  the  sixty  days 
for  which  the  bill  had  to  run.     In  Gibson  v.  Minet  {a\ 
in  the  House  of  Lords,  it  was  decided  that  if  a  bill  of 
exchange  be  drawn  in  favour  of  a  fictitious  person,  and 
the  name  of  the  payee  be  indorsed  on  it  by  the  drawer, 
which   fictitious    indorsement    purports   to  be  to   the 
drawer  himself  or  his  order,  and  the  acceptor,  at  the 
time  of  accepting  the  bill,  knew  those  facts,  he  shall 
not   take    advantage   of  his   own  wrong,  but  a   bona 
fide  holder  may  recover   against  him.]      This    is  not 
the  indorsement  of  a  fictitious  person  as  in  Gibson  v. 
Minety  but  a  fictitious  bill,  and  therefore  void ;   and  in 
(a)  1  H.  BL  649. 


1 


nrrf,  2.  "'iii^g^  ^irf^ATinwL 


zsut  iiandrf  11  mi'rrfir  ms  v&ere  di^  ottoppel  ihoaU 
3e  -lieaded  in.  ^e  zeeori  md  9  hsc  die  jonr  OB^t  Ml 
n  imi  <3iiicz»7  %  ^&e  3«c&..:  Fdiyi^  ▼.  Wmdk  {m\  per 
^Ja<^«ttCJ..  BMnMBiv.  r«dbr,»w  [liilb  J.  In  Ae 
laser  ^aae  i&ere  ▼»  sl  eacuypd  hj  deed.*  In  /Ucrrf 
▼,  Asfcrt  f  r:  is  laid  oow^  u  die  mle  of  lav  dnt 
""'  WIlct?  one  bv  bi§  w«^  or  copdnet  wiUnllT  euDa 
ac£;Cber  Or  beiiere  tiie  cxzscence  of  a  icitam  itate  of 
tKin^  and  redacea  kim  to  act  on  that  belief,  so  as  to 
aher  hfs  own  prerioos  postion,  tlie  fanner  is  eondnded 
from  aTerrin^  agsiost  the  latter  a  dillerent  stale  of 
things  as  existzng  at  the  same  time ;''  bat  that  doctrine 
does  not  applj  where  both  parties  knew  tlie  real  fiMti 
of  the  transaction,  and  there  was  no  deception.  [He 
cited  Barkw  t.  Bishop  {d),  Smith  r.  Maruuk  (eX  i%  t. 

{a)  2 B,  f  A,  ejC2.  eeS.  {b)  2X#£27a 

U)  G  A,4-  K  A^lfy.  474.        See  this  rale  ezpkined  bj  Farke  &  iHwi 

dHiv'ring  the  JTidgm^nt  of  the  Court  of  Excheqaer  in  Freewum  t.  Cooktt 

2  Fjtrh.  eM. 
(d)  31!>p.2e6;l  East,  «2.  (•)  6  C.  A  486,  503. 
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Chapelow  (a),  Drayton  v.  Dale  {b\  Sanderson  v.  Coll-  1864. 
man  (c),  in  most  of  which  the  estoppel  was  pleaded.]  In  ashpitsl 
Sman  v.  TTie  North  British  Australasian  Company  (rf),  brtah. 
Martin  B.  said^  p.  625^  ^'  The  point  is  not  open  npon  these 
pleadings :  the  defendants  should  have  pleaded  the  estop- 
pel;'' and  it  is  stated.  Id.  note  (J),  that  the  plaintiff's 
counsel  then  consented  that  the  Court  should  decide  the 
point  irrespective  of  the  pleadings.  \^Pollock  C.  B.  Estop- 
pel may  arise  without  any  mistake  or  misleading,  as  by 
matter  of  redtal  in  a  deed  executed  by  two  parties.  So 
here,  for  the  purposes  of  the  trausaction  in  question,  the 
parties  agreed  that  certain  facts  should  be  admitted  to 
be  facts  as  the  basis  on  which  they  would  contract,  and 
Uiey  cannot  recede  from  that.  If  a  person  agrees,  for 
the  purposes  of  a  particular  arrangement,  that  a  house 
^all  be  taken  to  be  a  certain  value,  he  cannot  after- 
wards dispute  that,  and  is  bound  by  it  unless  there  has 
been  fraud.]  In  the  case  of  a  recital  in  a  deed,  if  the 
plea  takes  issue  on  the  recital  the  jury  must  find 
aooording  to  the  fact  [  fVUles  J.  Then  the  Court  would 
give  judgment  non  obstante  veredicta  C/iannell  B.  The 
acceptance  of  the  bill  is  a  promise  to  pay  some  person, 
dead  or  alive,  and  the  letters  promising  payment  of  the 
amount  are  evidence  of  an  account  stated.]  There  was 
no  debt  due  from  the  defendant  to  James  Peto,  and  the 
bill  was  without  consideration. 

Hayes    Serjt   {J.    C    Mathew  with   him),   for  the 
plaintiff,  was  not  called  upon. 

Pollock  C.  B.     The  answer  to  the  last  remark  of 
Ifr.  Rochfort  Clarke  is  furnished  by  the  statement  in 

(fl)  8  AT.  #  r.eiC.  {h)  2B,^C.  293. 

(e)  4  ir.  #  Gr.  200.  {d)  7  KiN.  603. 
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1^IS4.       the  OK  diat  after  the  deadi  of  .Xidbi  P««9  tlie  defend- 


ant  agreed  m  tfae  propoaal  of  Jitamem  Ptt^  thai  he 
ihcold  take  to  the  stock  of  tiie  deceased  Jokm  Ptto, 
and  diat  the  defiscdant  naed  tihe  goods  and  had  the 
vhole  benefit  of  them;  ao  tbat  ilie  tmisaction  wai 
in  ^  natnre  of  a  »Ie  of  the  goods  in  qnestioa 
from  JmmtM  POo  to  the  defiendsnt;  therefore  there 
waa  a  vulTiable  eooaideratkm  fat  the  agreement  between 
them ;  and  the  transaction  waa  perfectbr  fair  and  reason- 
able. We  all  agree  with  the  Court  below  that  there 
maj  arise  an  estoppd  br  agreement,  and  that  snch  in 
estoppel  arises  here.  The  parties  agreed  that  the  tran- 
saction shoold  have  this  character,  vis.,  that  the  defimd- 
ant  shoold  appear  to  hare  bought  the  goods  otJokm 
Peto,  and  that  therefore  the  bill  should  be  drawn  and 
indorsed  in  the  name  oiJofm  Peio,  and  it  was  afterwardi 
accepted  br  the  defendant  on  the  basis  of  that  agree- 
ment. The  defendant  having  accepted  the  bill  after  it 
had  been  drawn  and  indorsed  in  that  name,  and  having 
promised  payment  of  it,  now  says  that  it  was  not  drawn 
and  indorsed  by  John  Peto;  but  he  is  estopped  fiom 
doing  so. 

As  to  the  point  suggested  by  my  brother  ChantuB 
on  the  count  on  the  account  stated;  the  bill  itself 
not  being  objectionable  for  want  of  a  stamp  is  admissible 
as  evidence  of  an  account  stated ;  and  the  case  states 
repeated  promises  of  the  plaintiff  to  pay  the  amount 
That  also  is  a  good  ground  for  our  judgment  in  favour 
of  the  plaintiff. 

Williams  and  Wjlles  JJ.  and  Bbamwell  and 
Channell  B6.  concurred. 

Judgment  afiKrmed. 
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1864. 


Clapham  against  Langton.  jP'^ff ' 

I>ecIar8tion  on  a  policy  of  msorance  on  a  ship  called  The  Kniar  Marine  in- 

wmUtnsky,  **  at  ana  from  the  Tyne  to  Odessa  or  another  port  in  the  gurance, 

tack  8ea,'*   the  length,  breadth,  draught  and  tonnage  whereof  were    Voyage  policy, 

ecifled  in  a  memorandum  on  the  face  of  the  policy  at  the  time  of  making   Seaworthiness. 

e  policy.    Plea,  unseaworthiness,  on  which  issue  was  joined.     On  the   Parol  evidence, 

'ml  it  appeared  that,  before  the  execution  of  the  policy,  the  plaintiff 

x>te  letters  to  the  defendant  describing  the  dimensions  &c.  of  the  ship, 

id  stating  that  she  was  a  new  iron  steamer,  and  took  no  cargo,  but  only 

«]8  enough  for  her  use  to  Gibraltar^  where  she  would  coal  again.    The 

tnensions  of  the  ship  were  also  stated  in  a  memorandum  on  the  policy. 

le^  ship  was  intended,  after  accomplishing  the  voyage,  to  be  employed 

riyer  nayi^tion  only,  and  was,  as  to  her  hull,  built  and  adapted  to 
ch  nayigation  exclusiyely,  and  could  not  by  any  strengthening  appli- 
ees  be  rendered  fit  to  encounter  the  ordinary  perils  of  the  voyage ; 
it  before  commencing  the  vo^-age  certain  appliances  were  put  into  and 
on  her  hull  to  assist  her  in  encountering  the  perils  of  the  voyage. 
le  Judge  directed  the  jury  that  if  the  plaintiff  had,  before  the  execution 

the  policy,  brought  to  the  knowledge  of  the  defendant  the  nature  and 
scription  of  the  vessel,  and  the  more  than  ordinary  risk  that  such  a 
ssel  would  necessarily  encounter  on  the  voyage,  and  if  the  vessel  at 
e  time  of  commencing  the  voyage  had  been  by  the  strengthening 
ipliances  made  as  seaworthy  as  a  vessel  of  such  a  nature  and  descrip- 
>n  could  reasonably  be  made,  they  should  find  for  the  plaintiff.    The 

T  having  found  for  the  plaintiff: 
.  Held,  that  the  direction  was  right,  for  that  the  warranty  of  sea- 
northinesa  was  limited  to  the  capacity  of  the  vessel,  and  therefore  was 
rtiafted. 

2.^  QtuBre^  whether  parol  ievidence  as  to  the  character  of  the  vessel  was 
tdnuasible  to  qualify  Uie  ordinary  warranty  of  seaworthiness  ? 

DILL  of  exceptions. 

The  declaration  stated  that  the  plaintiff  made  a 

licj  of  assurance  "  lost  or  not  lost  at  and  from  the  Tyne 

GdUita  or  another  port  in  the  Black  Sea*'  upon  goods 

i     merchandise^  and  also  upon  the  ship  called  The 

iaT  Borantinshyy  '^  the  length,  breadth,  draught,  and 

ci^ige  whereof  were  specified  in  a  memorandum  made 

'l^e  face  of  the  said  policy  at  the  time  of  the  making 

»^  said  policy,"  for  the  sum  of  13,000/. ;  the  considera- 

^<>r  the  assurance  being  at  the  rate  of  2/.  5«.  per 

It  then  averred  an  average  loss  or  damage  to  the 

^^^Vdovc  3Z.  per  cent,  by  perils  of  the  sea^  and  that 
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1864.  the  ship  was  disabled  from  prosecating  her  voyage  with- 
Clapham  out  being  repaired,  and  by  reason  of  the  premises  the 
Lamotom.  assured  incurred  great  charges^  whereby  the  defendant 
was  liable  to  pay  the  rateable  proportion  thereof;  and 
all  things  had  happened  to  entitle  the  aasored  to  have 
the  benefit  of  the  assurance,  and  that  the  assured  siu- 
tained  a  general  average  loss  of  5L  per  cent, :  yet  the 
defendant  had  not  paid  the  same.  There  were  also  a 
count  for  money  paid,  money  received,  and  on  accounts 
stated. 

First  plea  to  the  first  count.  That  at  the  time  of  the 
commencement  of  the  voyage  firom  the  Tyne  the  ship 
was  not  seaworthy  for  the  voyage. 

Second  plea  to  the  first  count,  so  fiu-  as  related  to  the 
claim  in  respect  of  the  average  loss  or  damage  allied  to 
be  above  37.  per  cent. ;  that  it  was  under  3£  per  oent;^  i 
and  was  not  general,  and  that  the  ship  was  not  8trande^3) 
and  that  the  total  average  loss,  other  than  general,  dS  ^ 
not  amount  to  the  3/.  per  cent. 

Third  plea  to  the  second  count    Never  indebted* 

Issues  thereon. 

On  the  trial  before   Cockbum  C.  J.,  at  the  Sittin..^ 
at  Guildhall  after    Trinity  Term,  the  plaintiff  gave     io 
evidence,  that  before  the  making  and  subscribing      <rf' 
the  policy  he  wrote  to  the   defendant    a  letter,  iscted 
the    27th  June,    1859,  of  which  the    following  is   an 
extract: — ^'Please  hand  the  quotation  for  covering  a 
new  iron  steamer  hence  to  Odessa  or  another  port  io 
the  Black   Sea,  including   collision  clause.     She  is  of 
the  following  dimensions :— 200  feet  long,  30  feet  hem, 
5^  feet  deep ;  engines  of  100  horse  power  (with  paddles); 
built  by  Messrs.  Robert  Stephenson  ^  Co.     She  will  hsre 
two  masts,  with  fore  and  aft  sails  and  yard,  with  a  sqaare 
saiL    Her  gross  register  tonnage  will  be  about  400  ioos; 
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?e  a  British  crew  to  take  her  out ;  takes  no  cargo,  1864. 
ly  coals  enough  for  ship's  use  to  Gibraltar,  where  "^  clapham" 
1  coal  again;  value  13,000/.;  steams  ouf  On  lamqtom 
it  he  wrote  to  the  defendant  stating  the  dimen- 
lOTC  exactly,  and  on  the  5th  July  he  wrote  again, 
that  it  might  be  put  in  the  policy  that  the  ship 
urranted  to  sail  before  the  1st  of  August,  and  that 
lied  a  trial  trip  to  sea  for  a  few  hours  before  that 
>  be  covered  ;  and  that  it  should  be  put  into  the 
that  she  was  of  the  following  dimensions: — 
;th,  200  feet;  breadth,  32.35 ;  draught  of  water 
8  feet;  tonnage,  404  tons:''  as  it  was  thought 
lie  policy  would  not  be  complete  without  that 
d  description.  On  the  6th  July  the  defendant 
Ibed  the  policy,  and  by  a  memorandum  in  the 
1,  on  the  face  of  it,  which  was  made  at  the  time 
making  of  the  policy,  and  formed  part  thereof,  it 
pressed  that  the  length  of  the  vessel  was  200  feet ; 
iadth,  82.35  feet;  draught  about  3  feet;  tonnage, 
ad  that  she  was  warranted  to  sail  for  Odessa  on  or 
the  1st  August,  1859. 

plaintiff  further  gave  in  evidence  that  the  vessel 
x)nded  with  the  description  contained  in  the 
and  in  the  letters,  and  that  she  was  intended  after 
pUshing  the  voyage  insured  to  be  used  in  river 
tion  only,  and  was,  as  to  her  hull,  built  and 
d  for  such  river  navigation  exclusively,  and, 
pect  of  the  hull,  could  not  by  any  strengthen- 
ipliances  to  it  be  rendered  fit  to  encounter  the 
ry  perils  of  the  voyage  insured.  That  the 
ption  and  dimensions  of  the  vessel  contained  in 
licy  were  sufficient  to  convey  to  the  knowledge  of 
^mpetent  person  acquainted  with  shipping  that  the 
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1864.        veaael  was  not  built  for  ocean  navigation  and  was  not  an 

Clapham     ordinary  sea-going  vessel. 

Lahoton  '^^^  plaintiff  further  gave  in  evidence  that  before  the 

commencing  of  the  insured  voyage,  and  whilst  the  vessel 
was  in  the  Tyne,  certain  strengthening  appliances  were 
put  into  and  upon  the  hull  of  the  vessel  in  order  to 
assist  her  in  encountering  the  perils  of  the  voyage,  and 
those  appliances  were  reasonably  proper  and  sufBdeot 
for  such  purpose,  according  to  the  then  knowledge  and 
practice  of  naval  architects,  and  that  by  means  thereof 
the  vessel  was  rendered  as  seaworthy  for  the  voyage  as 
a  vessel  of  such  build,  construction  and  capacity  was 
capable  of  being  made.     That  the  vessel  commenced 
the  voyage  on  the  29th  July,  1859,  with  the  haU  so 
strengthened,  but  that  nevertheless  she  was  not  then,  in 
respect  of  her  huD,  fit  to  encounter  the  ordinary  peril* 
of  the  voyage ;  and  that  after  leaving  the  Tyne,  and  ^ 
the  course  of  the  voyage,  she  suffered  certain  damage 
from  perils  of  the  sea,  and  on  the  6th  August,  183  9| 
put  into  the  port  of  Falmouth,  and  was  there  repais^ 
and  further  strengthened. 

The  defendant  adduced  evidence  to  prove  that  tte 
strengthening  appliances  put  into  and  upon  the  hull  ot 
the  vessel,  in  order  to  assist  in  encountering  the  perils  ot 
the  voyage,  were  not  reasonably  proper  or  sufficiea't 
for  such  purpose,  according  to  the  then  knowledge  an^- 
practice  of  naval  architects,  but  that  other  and  mu( 
better  appliances  for  such  purpose,  then  well  know: 
and  practised  by  naval  architects,  might  reasonably  har 
been  put  upon  the  hull  before  the  commencing  of  tl 
voyage,  and  that  the  vessel  was  not,  by  means  of  i 
appliances  put  into  and  upon  the  huU,  rendered  as 
worthy  for  the  voyage  as  a  vessel  of  such  build, 
struction  and  capacity  was  capable  of  being  made. 
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The  Lord  Chief  Justice  directed  the  jury,  with  respect        1864. 
to  the  first  issue,  that  if  in  their  opinion  the  plaintiff     Clapham 
had,  before  the  execution  of  the  policy,  brought  to  the      lanqtoh. 
knowledge  of  the  defendant  the  nature  and  description 
of  the  vessel  intended  to  be  insured,  and  the  more  than 
ordinary  risk  that  such  a  vessel  would  necessarily  encoun- 
ter on  the  voyage  insured,  and  if  in  their  opinion  the 
vessel  at  the  time  of  commencing  the  insured  voyage 
had  been  and  was,  by  the  strengthening  appliances  put 
into  and   upon  her  hull,  made   as  seaworthy   for   the 
insured  voyage  as  a  vessel  of  such   a  nature  and  de- 
scription could  reasonably  be  made,  they  should  find  a 
verdict  for  the  plaintiff  on  that  issue. 

Whereupon  the  counsel  for  the  defendant  excepted 
that  the  Lord  Chief  Justice  ought  to  have  directed  the 
jury  that,  inasmuch  as  it  was  proved  that  at  the  time  of 
commencing  the  insured  voyage  the  vessel  was  not,  in 
respect  of  the  hull  thereof,  fit  to  encounter  the  ordinary 
perils  of  the  insured  voyage,  they  ought  to  find  a  ver- 
dict for  the  defendant  on  that  issue. 

The  jury  found  a  verdict  for  the  plaintiff. 

The  case  was  argued,  June  14  and  15 ;  before  Pollock 
C.  B.,  Williams  and  Willes  JJ.,  and  B&amwell  and 
Channell  BB. 

Mellish  ( Vernon  Lushington  with  him),  for  the 
defendant. — The  direction  of  the  Lord  Chief  Justice 
was  in  accordance  with  the  decision  in  Surges  v.  Wick-- 
ham  (a);  but  that  decision  is  erroneous.  In  all 
voyage  policies  there  is  an  implied  warranty  of  sea- 
worthiness ;  1  Amould  on  Insurance ,  p.  689, 2nd  ed.  The 
statement  of  the  dimensions  of  the  vessel  in  the  me- 
morandum on  the  policy  does  not  affect  the  warranty ; 
(a)  35.#flL660. 


V. 

Lahoton. 
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1864.        iior  is  it  material  that  the  underwriter  was  informed 
Clapham      ^^^^  *^®  vessel  was  intended  for  river  navigation.    It  is 
not  necessary  to  communicate  to  the  underwriter  anj 
information   which   tends   to  shew  that  the  vessel  ii 
probably  unseaworthy ;  ZToytooodv.  RodgerM(a)9  per  Lord 
Ellenbofough;  nor  is  the  underwriter  bound  to  attend 
to  the  description  of  the  vessel  in  the  policy;  he  relicB 
upon  the  warranty.      [Pollock  C.  B.  Suppose  the  ship- 
owner says^  ''  I  cannot  tell  whether  the  ship  is  seaworthjr 
or  not ;   I  give  you  all  particulars  relating  to  her :  judg^ 
for  yourselfl''  It  would  certainly  be  more  simple  anc 
clear^  and  more  in  accordance  with  the  accustomed  mod^^ 
of  doing  business  to  put  in  the  few  words  ''  seaworthy 
ness    not    warranted,"    but  that  does  not  decide  tk^ 
question.]     If  the  warranty  varies  with  the  extent     c 
the  communications    made   by  the  shipowner  to  t^lie 
underwriter,  the  decision  in  each  case  will  depend  022 
the  opinion  of  the  jury,  not  on  the  construction  of  tie 
written  instrument     The  warranty  might  be  that  the 
vessel  was  as  seaworthy  as  it  was  capable  of  being  made. 
The  term  "  seaworthy  "  is  indeed  elastic,  and  to  some 
extent  has  reference  to  different  voyages,  and  in  some 
respects  to  different  vessels ;  but  a  vessel  not  fit  to  meet 
the  ordinary  perils  of  the  voyage  insured  at  the  time  of 
sailing  on  it,  cannot  be  said  to  be  seaworthy  in  any 
sense  of  the  term.     The  general  definitions  of  sea- 
worthiness do  not  extend  to  such  a  case  as  the  present 
[He  cited  Dixon  v.  Sadler  {b\  per  Parke  B.,  delivering 
the  judgment  of  the  Court;  Biccard  v.  Shepherd  (c), 
per  Lord    Wensleydale ;  Bouillon  v.  Luptan  (d).  PoU^^ 
C.  B.     The  dictum  in  Dixon  v.  Sadler  (6)  has  not  much 

(a)  4  East,  690.  597. 

(6)  bM,^W.  405.  414;  affirmed  in  error,  8  ia.  895. 

{c)  14  Moo.  P,  a  C.  471.  493-4.  {d)  16  CRKS.  M 
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bearing  on  this  question,  because  that  case  depended  on  1864. 
the  warranty  of  seaworthiness  differing  at  different  parts  clapbam" 
of  the  voyage.]  In  Kniil  v.  Hooper  (a)  it  was  held  la^qton. 
that  there  was  an  implied  warranty  of  seaworthiness  in 
a  voyage  policy  of  insurance  on  salvage.  [Pollock  C.  B. 
The  rule  is,  that  in  policies  of  insurance  a  warranty  of  sea- 
worthiness is  generally  to  be  implied,  but  if  the  evidence 
shews  that  it  is  not,  the  rule  ceases.  In  Gibson  v.  Small  (b) 
Lord  Campbell  said,  p.  418,  the  term  ''seaworthy" 
means  "  that  the  ship  is  in  a  condition,  in  all  respects, 
to  render  it  reasonably  safe  where  it  happens  to  be 
at  any  particular  time  referred  to,  whether  in  a  dock, 
in  a  harbour,  in  a  river,  or  traversing  the  ocean." 
Bramwell  B.  According  to  the  argument  for  the  de- 
fendant the  warranty  contradicts  what  the  policy  says 
of  the  vesseL  The  underwriter  says  a  vessel  of  cer- 
tain dimensions  cannot  be  seaworthy,  and  therefore  the 
vessel  insured  is  not  what  in  the  policy  she  is  described 
to  be.]  There  is  not  necessarily  a  contradiction;  a  man 
may  have  thought  she  was  seaworthy  though  he  is  mis- 
taken.  Persons  of  skill  in  the  construction  of  ships 
may  know  that  a  vessel  of  certain  specified  dimensions 
is  not  seaworthy,  but  that  may  not  be  generally  known, 
or  atany  rate  not  known  to  the  underwriter. 

F.  A,  Bosanquet  {Bovill  with  him),  for  the  plaintiff, 
was  not  called  upon. 

Pollock  C.  B.  We  all  agree  that  the  judgment  of 
the  Court  below  should  be  affirmed ;  but  our  reasons 
are  not  at  present  the  same. 

Cur.  adv,  vulL 

WiLUAMs  J.  delivered  the  judgment  of  the  Court. 
(a)  2H.fN.  277.  (b)  4  H,  L.  Ca.  363. 
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1S64. 


T. 


In  this  cue  the  judgment  of  the  Court  below  most  be 
&£rmefi.  for  the  reasoos  given  in  the  opinions  of  all  the 
members  of  the  Court,  in  Burges  t.  ^flekham  (a),  as  to 
the  m^KLning  of  the  term  ''  seaworthiness.^' 

Up<:a  the  other  point,  which  was  controverted  hj 
£Lickbun  J.  in  that  case,  via.,  whether  parol  evidence 
as  to  the  character  of  the  veaael  is  admissible  to  qualify 
the  onlinarv  warranty  of  aeaworthineas  in  a  poli(rr» 
we  express  no  opinion. 

Judgment  affirmed. 
(i)  3  ^.  #  &  669. 


LYonrfdy,        M<>rga:s  against  The  Vale  op  Neath  Railway 
27th,  i.s«:».i  Company. 


Matter  and 
terrtint, 

fAlt,*r  jiernint. 

master. 


M.  wa.<  era rlo veil  bv  a  railway  Company  as  their  fiervmiit  to  do  wofk 
a5  a  oarTvitrT  to  the  n^-<t' I'fan  fnpne  shed  at  their  station  whilrt  tlM 
nilway  rraiS:  wa>  b*.!-^  oarritnl  on  in  it  by  their  servanti*.  In  the  c^turM 
of  :hi-'  oni:I  \-r.Knr  h*-  was  ^tiniintf  ujion  a  scaff»M  which  was  erected 
n.  ar  to  .He  •■:  :!ie  nimtaMe*.  The  |:-.->rters  ot"  the  Company  who  were 
eEj«;^i  in  ^i;i:tinjc:  a  kx?-  motive  engine  alloweil  it  to  prcject  so  fiff 
Ivyaii  tiie  f;  ctable  that,  in  turning  it,  the  end  of  the  engine,  by  their 
n-  irlijt'iioe.  -truck  ainiinst  a  la^UtT  which  constituted  one  of  the  snpporli 
of  the  sv*a5l>ul.  The  jicatf-^M  gave  way  in  couseqnence.  and  the  pUutiff 
waii  thrown  otf  and  injured.  In  an  action  by  .V.  against  the  Company: 
HcM,  by  the  Exch.  Ch ,  atflrming  the  juilgment  of  the  Court  b«*low,  that 
tlie  nature  of  3//&  employment  was  such  as  to  make  him  and  the  fer- 
vantrt  by  whc^^e  ueirli;^.'nco  he  suffered  sen*ants  in  a  common  emplo^Tnenti 
"nithin  the  rule  which  exempts  the  employer  firom  responsibility  to  his 
servant  for  the  consequences  of  the  negligence  of  a  servant  in  a  oommoo 
employment 


^PHE  plaintiff  appealed  from  the  decision  of  the  Couit 
below  discharging  a  rule  for  setting  aside  a  nonsoit 
See  ante,  p.  570. 


Macnamara  (G.  B.  Hughes  with  him),  for  the  plaintiff. 
— First.  Recent  cases  in  the  House  of  Lords  have 
decided  that,  in  the  absence  of  personal  n^ligence  on 
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his  own  part,  a  master  is  not  responsible  for  injuries 
sustained  by  one  of  his  servants  through  the  negh'gence 
of  a  fellow  servant  engaged  in  a  common  work  or  occu- 
pation. The  ground  of  this  exception  to  the  liability 
of  the  master  is,  that  the  servant  undertakes  the  service 
knowing  that  he  is  liable  to  injury  from  the  negligence 
of  those  who  are  engaged  with  him  in  the  common 
work  or  occupation  ;  Bartonshill  Coal  Company,  appts., 
Reid,  respt.  (a),  per  Lord  Cranworth  C  ;  Bartonshill 
Coal  Company^  appts.,  McGuire,  respt.  (J),  per  Lord 
Chelmsford  C.  In  those  cases,  a  miner  in  the  em- 
ployment of  the  appellants  was  killed  by  the  negli- 
gence of  the  engineman  in  not  stopping  the  engine  in 
time,  whereby  the  cage  in  which  the  miner  was  ascending 
the  shaft  of  the  mine  was  carried  past  the  platform,  up 
against  the  scaffolding.  The  House  of  Lords,  reversing 
the  decisions  of  the  Court  of  Session  in  Scotland^  held 
that  the  miner  and  engineman  were  engaged  in  a 
common  work:  the  ground  of  the  judgment  in  the 
former  case  is  stated  by  Lord  Cranworth  C.>  p.  295, 
''  In  the  present  case  there  appears  to  me  to  be  no  doubt 
but  that  Shearer,**  the  engineman,  "  and  the  miners  were 
engaged  in  a  common  work  '**  and  in  the  latter  case. 
Lord  Chelmsford  C,  p.  808,  says  "  It  appears  to  me  that  the 
deceased  and  Shearer  were  engaged  in  one  common  opera- 
tion, that  of  getting  coals  from  the  pit.  The  miners 
could  not  perform  their  part  unless  they  were  lowered 
to  their  work,  nor  could  the  end  of  their  common  labour 
be  attained  unless  the  coal  which  they  got  was  raised 
to  the  pit's  mouth ;  and  of  course,  at  the  dose  of  the 
day's  work,  the  workmen  must  be  lifted  out  of  the 

(a)  3  Macq.  26^  276,  277.  284. 
(h)  3  Macq,  300.  306.  307,  306. 

VOL.   V.  3   B  B.   &   8.     - 
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mine/'  [He  also  cited  the  judgment  of  Lord  Bramgham, 
Id.,  p.  813.]  In  M'Naughton  v.  The  Caledonian  BaOwajf 
Company  (a),  the  plaintiff's  hnsband,  while  employed  as 
a  joiner  or  carpenter  in  repairing  a  railway  carriage  od 
a  siding,  was  killed  by  an  engine  being  driyen  BoMeoij 
into  the  siding,  through  the  negligence  of  the  defend- 
ant's servants  who  were  in  charge  of  the  engine,  and 
who  arranged  the  switches,  and  the  defendants  were 
held  liable  by  the  Lord  Ordinary,  and  in  BartonsbiB 
Coal  Company,  appts.,  McGwhre,  respt  (&),  Lord  Chdme^ 
ford  C.  said  that  decision  might  be  sustained  without 
conflicting  with  the  English  authorities. 

Secondly.  The  plaintiff  was  not  engaged  in  a  com- 
mon work  or  occupation  with  the  railway  pcnrters  who 
caused  the  accident.    They  were  not  associated  togefli^*^ 
for  a  common  object,  but  were  acting  independently  o^ 
each  other;  the  plaintiff  would  know  nothing  aboi^^ 
the   risks    from  the  turntable^  or  the  duties  of  th::;;^ 
porters,  and  it  is  not  shewn  that  he  knew  that  it  w^^ 
going  to  be  used  on  the  occasion  when  the  aocideai/ 
happened.    Carpenters  in  the  employment  of  the  defeo. 
dants  have  nothing  to  do  with  attending  on  passeDgew 
and  their  luggage,  or  the  removal  or  coupling  of  car- 
riages, trucks,  or  engines  at  the  station.     [PoffoeA  CB. 
That  observation  would  apply  in  the  case  of  workmen 
employed  in  building  a  house.     Suppose  a  plumber  on 
the  roof  negligently  causes  injury  to  a  man  ^nplojed 
in  passing  through  the  hall  ?]    The  case  supposed  is  like 
fViggett  v.  Fox  (c).  Community  of  work  and  commomty 
of  employment  are  distinct  matters.   [Pigoit  B.  WonW 
it  make  any  difference  if  the  plaintiff  had  been  engaged 
in  mending  the  turntable?]  No.  Priestley  ▼.  FoM^(d} 


(«)  19  Court  of  Sew.  Ca.  271. 
(O  11  J5rrA.832. 


(h)  SMaeq.9(XkMl 
(d)SM.f  W,  I. 
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is  treated  by  Lord  Cranwarth  Cj  in  The  BartomhiU  Coal 
Company,  appts.^  Reid,  respt.  (a),  and  by  Lord 
Chelmsford  C,  in  Bartomhill  Coal  Company,  appts.^ 
McChure,  respt.  {b\  as  an  instance  of  persons  em- 
ployed in  a  common  work^  and  tbe  judgment  (c) 
proceeded  to  some  extent  pn  the  ground  of  the  plaintiff 
knowing  or  having  opportunity  of  knowing  that  the  van 
was  overloaded.  Hutchinson  t.  Tlie  York^  Newcastle  and 
Berwick  Railway  Company  (d),  and  fValler  v.  The  South 
Eastern  Railway  Company  {e),  in  deference  to  which 
Cockbum  C.  J.  concurred  in  discharging  the  rule  in 
the  Court  below,  are  distinguishable.  [Pollock  C.  6. 
The  judgment  of  Cockbum  C.  J.  makes  no  distinc- 
tion between  a  carpenter  sent  for  on  a  particular 
occasion  and  a  carpenter  in  the  regular  employment 
of  the  Company.]  In  Hutchinson  v.  The  York,  New* 
castle  and  Berwick  Railway  Company  {d)  a  servant 
of  the  Company  whose  duty  it  was  to  travel  by  their 
train^  probably  a  guards  was  injured  by  the  negligence 
of  those  driving  the  train,  and  they  were  engaged  in  a 
common  object — the  transit  of  the  train — as  also  were 
the  guard  of  the  train  and  the  platelayer  in  fVallerv.  The 
South  Eastern  Railway  Company  («),  where  the  criterion 
given  hjPM)ck  C.  B.,  pp.  106, 109—110,  and  approved 
by  BramweU  B.,  p.  112,  is,  were  the  servants  at  the 
time  of  the  accident  engaged  in  one  common  object  ? 
[BramweU  B.  But  does  not  that  mean  a  common  im- 
mediate employment  ?]  Yes.  In  Senior  v.  Ward  {J) 
Lord  Campbell,  in  delivering  the  judgment  of  the  Court, 
p.  891,  said  that  according  to  the  authorities  collected 
and  commented  upon  in    The   BartonshiU  Coal  Com* 

(a)  3  Macq,  266.  284-5.J  (h)  Id.  300.  307. 

{e)  ZM.^W.  7.  (<Q  5  Exeh.  343. 

(#)  2  jy.  #  C  102.  •    (f)lE,fE.  386, 

8  B  2 


738 

[1866.] 

HOROAV 
T. 

Yalb  Of 

Nkath 

Railway 

Companj. 


740 

[1866.] 

MOROAH 

Vale  of 

Neath 

Railway 

Company. 


[eXCH.  CH.  MICHAELMAS  VACATION. 

pany^  appts.,  Reid,  respt.  (a),  "the  action  would  not 
have  been  maintainable  if  the  deceased  had  come  to 
his  death  purely  from  the  negligence  of  his  fellow  ser- 
vants employed  in  the  same  work  with  him."     [He  also 
cited  Waller  y.  The  South  Eastern  Railway  Company  {h\ 
per  Pollock  C.  B.,  pp.  104 — 5,  and  Holmes  v.  Clarke  (c), 
per  Pollock  C.  B.,  pp.  856 — 7.]  In  SearU  v.  Lindeay  {d) 
the  third  engineer  of  a  steam  vessel  was  injured  in  con- 
sequence of  the  negligence  of  the  chief  engineer,  and 
Keating  J.  said,  p.  440,  '*  It  is  also  not  unworthy  of  notice  --^ 
that  the  plaintiff  himself  was  an  engineer,  and  knew  the^^ 
danger  of  working  the  winch  in  its  imperfect  state.'      -^ 
Loveyrove  v.  T/te  London^  Briyhton  and  South  Coast  Rai^^, 
way   Company  (e)  was  a  case  similar  to  that  of  tl^^^ 
miner  and  engineman    in   BartonshiU  Coal   Compan^^ 
appts,    Reid,  respt  {a):    Erie  C.  J.   there  said,   pjx 
687—8,  it  was  dear  that  the  platelayer  whose  neghgeac^ 
caused  the  damage   *'was   a  fellow-workman   of  tb^ 
plaintiff,  and  that  both  were  engaged  in  one  oommoiL 
occupation.^'  The  decision  of  the  Supreme  Judicial  Court 
of  Massachusetts,  in  Farwell  v.  The  Boston  andfForcesier 
Railroad  Corporation  (f),  is  consistent  with  the  con- 
tention of  the  plaintiff  in  the  present  case,  though  the 
judgment  of  Shaw  C.  J.,  p.  60  (y),  goes  fiurther  than  was 
necessary  for  the  decision.     But  the  tendency  of  some 
of  the  judgments  in  the  American  Courts  is  to  exempt 
the  master  in  all  cases  from  responsibility  for  injury  to 
one  servant  by  another,  whereas  in  Scotland  the  tendency 
of  the  Courts  is  to  hold  the  master  liable  in  all  cases.       '^ 
The  Enylish  law  steers  the  middle  course  between  tiie    ^ 
two  extremes. 

(a)  3  Afacq.  266.  {b)  2  /T.  #  C.  102. 

(c)  6  ^.  #  iV:  349;  afl&rmed  on  appeal,  7  H.j-  N,937. 

(rf)  11  a  B,  N.  8,  429.      .  ie)  16  C.B.  M  SL  669. 

(/)  4  Metcalf,  49.  (y)  Also  printed  in  3  Maey.  SLM^.^3, 
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Oiffard  (J.  W.  Bowen  with  him),  for  the  defendants, 
nras  not  called  upon. 

Erlb  C.  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  below  should  be  affirmed.  The  plaintiff  was 
in  the  employment  of  the  railway  Company,  to  do  car- 
penter's work  required  by  them  on  the  line  of  railway, 
and  the  persons  who  caused  the  wrong  were  porters  in 
the  employment  of  the  same  Company,  engaged  in 
shifting  a  locomotive  engine  by  means  of  a  turntable, 
and  they  allowed  the  engine  to  project  so  tar  beyond  the 
turntable  that  the  end  of  it  struck  against  and  dis- 
placed a  ladder  which  was  one  of  the  supports  of  the 
scaffold  on  which  the  plaintiff  was  standing,  and  he  fell 
from  it  to  the  ground  and  received  severe  injuries.  The 
plaintiff  and  the  porters  were  engaged  in  a  common 
employment  and  doing  work  for  a  common  object,  viz., 
fitting  the  line  for  traffic.  In  answer  to  the  illustration 
put  by  my  brother  Piffott  in  the  course  of  the  argument, 
Mr.  Macnamara  admitted  that  it  would  make  no  dif- 
ference if  the  plaintiff  had  been  employed  in  doing 
carpenter's  work  on  the  turntable.  The  principle  of 
the  cases  which  have  established  that  the  master  is  not 
liable  to  his  servant  for  damage  caused  by  a  fellow 
workman,  is  put  very  clearly  by  Blackburn  J.  in 
the  course  of  his  judgment,  in  the  Court  below, 
p.  580,  "  There  are  many  cases  where  the  immediate 
object  on  which  the  one  servant  is  employed  is  very 
dissimilar  from  that  on  which  the  other  is  employed, 
ind  yet  the  risk  of  injury  from  the  negligence  of  the 
me  is  so  much  a  natural  and  necessary  consequence 
if  the  employment  which  the  other  accepts,  that  it 
xmst  be  included  in  the  risks  which  are  to  be  con- 
udered  in  his  wages.      I  think  that,    whenever    the 
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employment  is  sacb  as  necessarily  to  bring  the  person 
accepting  it  into  contact  with  the  traffic  of  the  line  of 
a  railway,  risk  of  injury  from  the  carelessness  of  those 
managing  that  traffic  is  one  of  the  risks  necessarily 
and  naturally  incident  to  such  an  employment,  and 
within  the  rule/'  The  cases  are  exceedingly  numerous, 
and  have  been  clearly  examined  in  the  aigument  of  Mr. 
Macnamara,  and  I  should  not  make  the  rule  of  law 
on  this  subject  clearer  by  further  examining  any  of 
them.  I  am  of  opinion  that  this  case  is  within  the  abofe 
principle. 


Pollock  C.  B.    I  will  only  add  to  the  judgment 
which  has  been  just  deUvered,  that  by  a  dedsicHi  in 
favour  of  the   plaintifF  we   should  open   a    flood  of 
litigation,  the  end  of  which  no  one  could  foresee.    If  a 
carpenter  in  the  employment  of  a  railway  Company 
were  distinguished  irom  a  porter  in  their  employment 
so  as  to  create  a  liability  of  the  Company,  erery  large 
mercantile  and  manufacturing  establishment  would  be 
split  up  into  different  departments  of  labour.    Bot  in 
truth  the  workmen  employed  in  such  an  establiahment 
have  all  a  common  object,  vis.,  to  further  the  business  of 
the  establishment      We  ought  not  to  be  too  nice  in 
defining  a  common  object  with  reference  to  the  rule 
which  governs  this  class  of  cases,  so  as  to  make  a  master 
not  liable  unless  there  were  a  common  immediate  object 
in  which  the  servant  suffering  and  the  servant  doing  the 
wrong  were  engaged. 


WiLLEs,  Byles  and  Keating  JJ.,  and  BjLjjfintk 
Channxll  and  Pigott  BB.,  concurred. 

Judgment  affirmed. 
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Ohbbt  and  Wife  against  The  Rydb  Com- 


Mondav^ 


Public  Com- 

BUSSIONERS.  muaumen. 

Towns  Im- 
,    ^     ^  provemmt 

1.  The  Towns  ImproTement  Clauses  Act,  1847,  10  &  11  Vict.  c.  34.    doMes  Jet, 
9,  52.,  imposes  on  the  Commissioners  under  that  Act  an  obligation  to    10  ^  H  Vict, 
place  fences  on  the  footways  for  the  protection  of  foot  passengers.  c,  34.  #.  62. 

2.  Commissionera  acting  gratuitously  in  the  discharee  of  a  public  Fencing  foot" 
trust  are  responsible,  in  an  action  for  injury  caused  by  a  breach  of  duty  patha, 

on  their  part>  without  shewing  affirmatively  that  they  are  possessed  of  Action, 
funds,  or  the  means  of  raising  Amds,  to  meet  any  damages  which  may  Ftmds, 
be  recorered  against  them. 

^HE  first  count  of  the  declaration  alleged  that  the 
defendants  were  the  Commissioners  for  the  time 
being  duly  elected  and  acting  mider  The  Rjfde  Improve- 
ment Act,  1864 ;  and  the  footway  after  mentioned  was 
situate  within  the  limits  of  the  Act^  and  was  then  under 
the  care,  management  and  control  of  the  defendants  as 
such  Commissioners ;   and  the  defendants  then  wrong- 
fully suiSered  and  permitted  a  certain  footway  in  and 
being  part  of  a  public  highway  in  the  town  of  Ryde,  and 
being  above  the  highway,  on  the  side  of  which  footway 
and  towards  the  highway  a  fence  or  post,  or  other  like 
projection,  was  needed  for  the  safety  of  passengers 
talking  or  passing  on  such  footway  to  be,  and  the  same 
footway  was  for  a  long  time  in  a  condition  dangerous 
-to  foot  passengers  using  or  passing  along  the  footway, 
*to  wit,  by  reason  that  the  defendants  had  lowered  a 
^sertain  part  of  the  highway  below   the  level  of  the 
:ibotway,  and  had    wrongfully,  negligently  and    con- 
^trary  to  the  statute  omitted,  neglected    and  refused 
%!}  place,  and  did  not  place,  on  the  side  of  the  foot- 


jA Si. 


T-fT     r 


£    2 


:  ^ : 


f...     .  .    u*     '■'.  Ji.'  '.    '.. 


•^  ^>    ,    ™'  X^^i»Tf 


L   :£  sera.  . 

Elr^^  I- 


XXVIL   VICTORIA. 


745 


leot.  167  of  the  last-mentioned  Act  as  to  the  proportion 
d£  rate  on  arable  and  pasture  land,  meadow  ground, 
iroodlands,  market  gardens,  and  nursery  grounds,  and 
accept  so  much  of  sect.  63  of  such  last-mentioned  Act 
IS  relates  to  the  width  of  new  streets,  not  being  carriage 
roadsi,  and  so  much  of  sect  121  as  relates  to  the  ap- 
noyal  by  the  Comminioners  of  Her  Majesty^s  Woods 
md  Forests,  land  revenues,  works,  and  buildings,  and 
18  relates  to  the  local  inquiry  therein  directed  to  be 
nade,  and  '  The  Towns  Police  Clauses  Act,  1847,'  except 
o  much  of  the  last-mentioned  Act  as  relates  to  the 
ippointment  of  constables,  and  except  so  much  of  the 
aid  several  Acts  as  may  be  varied  by  this  Act,  shall  be 
Doorporated  with  and  form  part  of  this  Act;  and  the 
irst-mentioned  Act  shall  be  construed  as  if  the  expres- 
ion  '  Commissioners'  had  been  contained  in  that  Act, 
Qstead  of  the  expression  'promoters  of  the  under- 
aking : '  Provided  always,  that,  except  as  herein 
xpressly  provided,  nothing  in  *  The  Lands  Clauses  Con- 
olidation  Act,  1845,'  contained  shall  authorise  or  em- 
power the  Commissioners  to  purchase  or  take  lands 
otherwise  than  by  agreement"  And  by  sect.  44 :— '^  Not- 
rithstanding  anything  in  'The  Towns  Improvement 
Causes  Act,  1847,'  contained,  it  shall  be  lawful  for  the 
wner  of  any  land  through  which  any  public  sewer  to 
e  hereafter  constructed  may  pass  to  erect  any  building, 
lot  being  a  dwelling  house,  on  or  over  such  sewer,  so 
liat  such  erection  does  not  in  any  manner  obstruct  or 
nterfere  with  such  sewer."  The  Towns  Improvement 
Clauses  Act,  1847,  10  &  11  Vict  c.  34,  thus  embodied, 
snacts  in  its  49th  section,  that  the  Commissioners 
'  shall  be  deemed  guilty  of  a  misdemeanour  for  refusing 
)r  neglecting  to  repair  any  public  highway  within  the 
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limits  of  the  special  Act,  &c";  and  in  HarimaU  t.  The 
Ryde  Commisnoners  {a),  the  defendants  here^  it  was 
held  that  the  Commissioners  were  liaUe  under  thst 
section  for  not  repairing  a  footway.  But  the  dedarstioii 
in  the  present  case  is  founded  on  the  52nd  section,  which 
enacts :— ''  The  Commissioners  shall  from  time  to  time 
place  such  fences  and  posts  on  the  side  of  the  footwajn 
of.  the  streets  under  their  management  as  may  be 
needed  for  the  protection  of  passengers  on  such  foot- 
ways, and  they  may  place  posts  in  the  carriage  ways  of 
such  streets,  so  as  to  make  the  crossing  thereof  lew 
dangerous  for  foot  passengers ;  and  they  shall  from 
time  to  time  repair  any  such  fences  or  posts,  ox  remoie 
the  same,  or  any  obstructions  to  any  such  carriage  way 
or  foot  way,  as  they  think  fit.''  This  sectkm  ii  nq 
differently  worded  from  the  former,  for  it  vests  a  diacn- 
tionary  power  in  the  Commissioners;  and  if  sq,  Md' 
calfe  v.  Hetherington  {b)  is  an  authority  in  their  &fOiir. 
[MeUor  J.  obsenred  that  that  case  has  been  mndi 
shaken,  Blackburn  J.  referred  to  Gibbs  v.  The  Tnulm 
of  the  Liverpool  Docks  (c),  and  Cockbum  C.  J.  to 
HoUiday  v.  The  Vestry  of  St.  Leonards  Shoreditch  {d).] 
The  statute  has  empowered  the  Commissioners  to  do 
many  things  which  would  be  actionable  in  anyone 
else;  e.  g.  sect  51  enables  them  to  cause  streeta 
to  be  paved,  &c.,  and  the  ground  or  soil  thereof  to  be 
raised,  lowered,  or  altered,  &c.  \BlacUmm  J.  Tea. 
But  it  does  not  say  that  they  are  not  bound  to 
guard  against  those  things  being  a  nuisance  to  foot 
passengers.]  [He  referred  to  sect  66  of  the  local  Act] 
Secondly.  The  declaration  should  have  shewn  that  the 
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CSommisBionera  liad  funds  at  their  disposal  sufficient  to 
enable  them  to  erect  these  fences.  It  never  could  hare 
been  tiie  intention  of  the  Legislature  that  they  should 
do  it  out  of  their  own  pockets. 

Kmgdon^  contra. — First.  The  defendants  are  liable 
both, at  common  law  and  under  stat.  10  &  11  VxeU 
c.  84.  With  respect  to  the  former,  the  rule  is,  that 
when  a  public  body  are  required  by  statute  to  do  a 
particular  thing  which  must  be  a  nuisance  they  are 
protected ;  but  where  the  statute  entrusts  them  with  the 
performance  of  public  duties,  and  they  perform  them  in 
a  negligent  manner,  from  which  damage  ensues,  they 
are  liable  to  be  sued;  WhUehouie  v.  Feltawes  (a), 
duUder  v.  Webster  (6).  They  are  also  liable  under  the 
latter.  The  mailagement  of  streets  is  completely  vested 
in  the  Commissioners  by  s$.  47, 48, 49 ;  and  $.  52,  while 
it  leaves  in  their  discretion  whether  they  will  put  posts 
or  %Dce8,  renders  it  imperative  on  them  to  keep  such 
in  repair  if  they  do.  put  them.  And  were  this  even 
othorwise,  the  word  *'  may ''  in  an  Act  of  Parliament 
18  constmed  to  mean  '^  shall  '*  when  the  Act  is  for  the 
protection  of  the  public 

Second.  As  to  the  objection  that  the  declaration 
ought  to  have  allied  that  the  Commissioners  had  funds : 
the  case  already  referred  to  of  HartnaU  v.  The  Ryde 
Comrnissianers  (c)  is  an  authority  against  the  de- 
fendants. [^CocAbum  C.  J.  In  Duncan  v.  Ftndlater  {d) 
Lord  CoUenham  C  says,  p.  907, "  It  is  impossible  to  sup- 
pose that  the  framers  of  this  statute"  (1  &;  2  fFA.  c.  43., 
The  General  Turnpike  Act  for  Scotland,)  "  contemplated 
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(a)  IOCAM-Sr.766. 
(c)  AB.fS.  361. 


(6)  12  Id,  790. 
(cO  8  a  #  F.  895. 
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1864.       that  any  part  of  this  fund  would  be  appropriated  for 

Q^^^j       the  purpose  of  affording  compensation  for  any  act  of 

^^*^^        the  persons  who  might  be  employed  under  the  anthoii^ 

Commis-      Qf  the  trustees.     If  the  thing  done  is  within  the  statnteL 
nonen.  ^ 

it  is  dear  that  no  compensation  can  be  afforded  for  vq 

damage  sustained  thereby,  except  so  far  as  the  statute 
itself  has  provided  it;  and  this  is  dear  on  the  legal  pre- 
sumption that  the  act  creating  the  damage  being  witlui 
the  statute  must  be  a  lawful  act    On  the  other  handi 
if  the  thing  done  is  not  within  the  statute  either  fiom 
the  party  doing  it  having  exceeded  the  powers  oonfand 
on  him  by  the  statute,  or  from  the  manner  in  whidi  lie 
has  thought  fit  to  perform  the  work,  why  should  flie 
public  fimd  be  liable  to  make  good  his  private  error  or 
misconduct."]     The  mode  in  which  the  funds  which 
the  Commissioners  are  entitled  to  raiae  under  the  bed 
Act  are  to  be  disposed  of  is  provided  for  by  sect  IIS. 
[Coekbum  C.  J.     This  is  not  one  of  them.]     Sect  117 
enables  the  Commissioners  to  make  a  rate  for  gc|ienl 
purposes.     ^Shee  J.    Sect.  97  comes  very  near : — **  The 
Commissioners  shall  at  all  times  for  ever  hereafter  pay  and 
make  good  to  the  owners  and  occupiers  of  any  buildingis 
lands,  or  grounds,  and  to  aU  other  persons,  all  loa^ 
costs,  charges,  sums  of  money,  damages,  and  expenaei 
whatsoever,  and  all  injury,  of  what  nature  or  kind  soerer, 
as  well  immediate  as  consequential,  which  such  ownen 
or  occupiers  or  such  other  persons  may  sustain,  pay, 
expend,  or  be  put  unto,  or  be  subject  or  liable  to  sus- 
tain, pay,  expend,  or  be  put  imto,  by  reason  or  in  con- 
sequence of  the  bursting,  leaking,  failure,  or  insufficiency 
of  any  reservoir,  embankment,  watercourse,  aqueduct, 
pipes,  or  other  works,  now  or  hereafter  to  be  constructed 
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by  tbe  Commissioners  under  the  authority  of  this  Act"]        1864. 

The  plaintiff  is  entitled  to  judgment  on  this  record^  qhrbt 
although  there  may  be  no  means  under  it  of  recovering        ^-^^ 

tbe  damagg<ir  Commis- 

Bioners. 

Ptnder,  in  reply.— First.  Sect.  107  of  stat.  10  &  1 1  Vict 
e.  84.  enacts : — *' Nothing  in  this  Act  contained  shall  be 
construed  to  render  lawful  any  act  or  omission  on  the 
part  of  any  person  which  is^  or  but  for  this  Act  would 
be»  deemed  to  be  a  nuisance  at  common  law^  nor  to 
exempt  any  person  guilty  of  nuisance  at  common  law 
from  prosecution  or  action  in  respect  thereof*  according 
to  the  forms  of  proceeding  at  common  law,  nor  from  the 
oooaequences  upon  being  convicted  thereo£''  By  the 
interpretation  clause,  sect.  8,  '^  The  word  *  person '  shall 
inclade  a  corporation,  whether  aggregate  or  sole."  [He 
mentioned  Brine  ▼.  The  Great  ffestem  Railway 
Company  (a).] 

Secondly.  HartnaU  v.  The  Ryde  Commissioners  (&)  is 
inapplicable,  because  there  the  trustees  had  no  discre- 
tionary power  vested  in  them.  If  the  Legislature  had 
intended  that  such  actions  as  this  might  be  brought, 
and  in  the  event  of  the  plaintiff  obtaining  judgment, 
Ibrther  proceedings  should  be  resorted  to  to  recover  the 
damages,  they  would  have  provided  machinery  for  that 
pupoae  by  scire  facias  or  otherwise. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Mbllor  J.      In  this  case  it  was  contended  on  the 
argument  of  the  demurrer  that  the  declaration  did  not 
(a)  2B.#  5.420.  (*)  43.  #5.361. 
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disclose  a  good  cause  of  action  against  the  defendant^ 
the  Ryde  Commissioners^  on  the  grounds ;  in  the  fint 
place,  that  by  the  62nd  section  of  the  10  ft  11  Vkt 
c.  84  (iDCorporated  into  the  Byde  local  Act)  an  abso- 
lute discretion  was  vested  in  the  Commissioners  as  to 
the  fencing  of  the  footways  under  their  goremment; 
and  in  the  second  place,  that  the  defendants  being 
Commissioners  acting  gratuitously  in  the  discharge  of  a 
public  trusty  could  not  be  responsible  in  an  action  widi- 
out  shewing  affirmatively  that  they  were  possessed  of 
funds,  or  the  means  of  raising  funds,  to  meet  soj 
damages  which  might  be  recovered  against  than. 

We  think  that  neither  of  these  objections  ought  to 
prevaiL  The  Commissioners  are  not,  in  our  opiiiiai, 
invested  with  an  absolute  discretion  as  to  whether  Hej 
will  place  fences  oy  the  fiootways  fivr  the  protection  of 
foot  passengers,  but  that  it  is  their  duty  to  do  so.  And  if 
that  be  the  true  construction  of  the  section,  the  reeord 
discloses  a  case  of  actual  negligence  and  breach  of  dv^ 
on  the  part  of  the  defendants  themselves,  and  we  think 
that  under  such  circumstances  we  are  bound  by  tlie 
decision  of  this  Court  in  Hartnatt  v.  The  Rjfde  Cammm- 
sioners  {a),  upon  the  construction  of  another  section  of 
this  very  statute,  but  which  is  exactly  in  point  as  tothii 
objection.  If  that  authority  is  to  be  questioned  it  mmt 
be  in  a  Court  of  error,  as  we  are  bound  by  it  and  bjr 
the  other  authorities  which  were  referred  to  on  the 
argument 

There  must  therefore  be  judgment  for  the  plaintiflii 

Judgment  for  the  plaintifi  (i) 


(a)  4  ^.#-5.  361. 


(b)  SeeCoeT.  Wise,  ante,  p.  44a 
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IN  THE  EXCHEQUER  CHAMBER. 


Lyon  and  Wife  v.  Knowles. 


C,  the  licensed  proprietor  of  a  theatre,  nnder  stat.  6  &  7  Vict,  e,  68., 
ered  into  an  arrangement  with  D.  whereby  D.  had  the  use  of  the 
latre  for  dramatic  entertainments.  B.  provided  the  company,  had  the 
action  of  the  pieces  to  be  represented,  toother  with  the  entire  man- 
nnent  of  their  representation,  and  exclusive  control  over  the  persons 
ployed  in  the  theatre.  K,,  on  his  part,  paid  for  printing  ana  adver- 
Ag,  furnished  the  lighting,  door  keepers,  scene  shifters  and  super- 
neraries,  and  hired  the  ^md,  music  being  a  necessary  part  of  the 
€onnance.  The  money  taken  at  the  door  was  taken  by  servants  of 
,  who  retained  one  half  of  the  gross  receipts  as  his  remuneration  for 
I  use  of  the  theatre,  and  handed  the  other  half  to  D.  Among  the 
ces  represented  were  two  which  L,  had  the  sole  liberty  of  representing 
emnaing  to  be  zemesented  &c.,  as  assignee  of  the  author,  under  the 
■matic  Literary  Property  Acts,  3  &lW.4.c,  15.  and  5  &  6  Vict, 
t&  Held ;  affirming  tne  jud^ent  of  the  Queen's  Bendii ;  that  no  action 
der  those  statutes  was  maintainable  by  L,  against  JT.,  as  the  above 
fs  did  not  shew  that  those  pieces  had  been  represented  &e,  by  him, 
that  there  was  a  partnership  between  D.  and  him  so  as  to  render  him 
ble  for  the  representation  ^  of  them  by  2>. 


*^HE  plaintiff  having  appealed  against  the  judgment 
in  this  case  (see  the  report,  vol.   8^  p.  556)^   the 
ipeal  was  now  heard  before  Pollock  C.  B.,  Williams 
A  Willes  J J.^  and  Bramwell  and  Channell  BB. 


IkiesdaVt 
June  lith. 


Dramatie 
Literary 

e.  15. 

6  #  6  FiW. 

C.46. 

6  #  7  Vict. 

C.68. 

Partnership, 


Hawkins,  for  the  plaintiff,  argued  that  the  only  ques- 
m  was  whether  there  was  evidence  on  which  the  jury 
ight  have  found  that  the  defendant  represented,  or 
.used  to  be  represented,  the  dramatic  piece  in  question. 
le  cited  Lacy  v.  RJii/s  (a)  and  Marsh  v.  Conquest  (J). 
llHams  J.  The  difference  between  Marsh  v.  Con- 
iest{b)  and  the  present  case  is,  that  there  the  actors  were 

(a)  ^B.^S.  873.  (b)  17  C  B,  N,  S,  418. 
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1864.  the  actors  of  the  defendant^  who  let  them  out  for  the 
Ltoh  night ;  here  they  were  provided  by  Dillofu]  The  defendant 
Khowlbs.  ^®^  ^^^  more  control  over  the  representation.  His  ser- 
vants took  the  money  at  the  door.  Russell  v.  Briant{a\ 
which  was  relied  on  in  the  Court  below,  is  distinguish- 
able in  this,  that  there  the  defendant  only  permitted  the 
representation,  here  he  superintended  it;  there  the 
plaintiff  paid  a  fixed  rent  for  the  room,  here  he  and  the 
defendant  divided  the  profits. 

JMiltvard,  for  the  defendant,  was  not  called  on. 

Thb  Coubt  said  the  question  was  rather  one  of  fact 
than  of  law.  But  so  far  as  any  question  of  law  was 
involved  they  thought  the  defendant  not  liable.  He 
took  no  part  in  the  matter,  and  there  was  no  evidence  to 
»  shew  whether  he  did  or  did  not  know  what  particular 
pieces  were  represented.  The  judgment  of  the  Court 
below  must  therefore  hb  affirmed. 

Judgment  affirmed. 

(a)  8  a  B,  836. 
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IN  THE  EXCHEQUER  CHAMBER.         J^Z"!^ 


Ecclesiastical 

DPKiNS,  Creditors*  Assignee  of  the   Estate  of  ^«fi^^- 

^  Sequestration, 

the  Rev.  A.  W.  Geegoby,  a  Bankrupt,  against  |^^^^* 

ClABKE.  ^^  Consoli- 

dation Act, 
1849,  12  #13 
hi  the  90th  October,  18G2,  a  seqnestrari  facias,  at  the  instance  of  the    ^ict,  c,  106. 
sndant,  a  jucknnent  creditor  of  G.,  issued  to  the  Bishop  of  W,,  and   s-  184. 
the  Slst,  at  9.38  a.m.,  was  lodged  at  the  office  of  the  Bishop's  Regis-    Bankruptcy 
V    On  the  1st  Nowmber  a  sequestration  issued,  which  was  published   -^ct,  1861, 
the  2nd.    On  the  3l8t  October,  G,  petitioned  for  adjudication  of  24  #  26  Vict, 
knqptcj  against  himself,  and  his  petition  was  filed  on  the  same  day  at   c,  134.  $,  135. 
lb  p.m.  \  on  the  17th  November  the  plaintiff  was  appointed  creditors' 
gnee,  and  on  the  9th  January,  1863,  applied  for  a  sequestration,  whidi 
ed  on  the  10th,  and  was  published  on  the  18th.    Held,  affirming  the 
f^ent  of  the  Queen's  Bench, 

.  That  the  profits  of  the  benefice  did  not  pass  to  the  plaintiff  under 
I  Bankruptcy  Act»  1861,  24  &  25  Vict,  c,  134.,  until  he  had  obtained 
qnestration. 

.  That  the  defendant  was  not  *'  a  creditor  having  security  for  his 
t"  withm  sect.  184  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
fe  13  Vict,  c,  106.,  which  disentitles  such  a  creditor  from  receiving 
« than  a  rateable  part  of  his  debt 

.  And  therefore  that  the  defendant  was  entitled  to  the  profits  of  the 
efice  as  against  the  plaintiff 

*HE  plaintiff  having  brought  error  on  the  judgment 
in  this  case  (reported  below^  vol.  4^  p.  836)^  it 
B  now  heard  before  Erle  C.  J.^  Pollock  C.  B., 
[LLL4HS  and  WiLLEs  JJ.,  and  Bramwell^  Channell 
1  PiGOTT  BB. 


MeUish  ( Wills  with  him),  for  the  plaintiflF,  repeated 
{  arguments  used  by  him  in  the  Court  below. 

Lush  {Field  with  him),  contra,  was  not  called  on. 
iroL.  V.  3  c  B.  &  s. 


">4  mcH>  ch:  gm3iTT  t^cahosl 

Zau  T.  «.  T^  jndeaienc  of  die  Coart  bdov  aUt 
K  iiEnned.  I  ia  sac  dnnk  xSux  set.  133  of  Tk 
iMBsraJoarr  AjS^  ZSffL  ^^  ^  S  Fwt,  e.  134.  ifffia 
lee  II  "im  TiaimffT'  ^miEmied  Sxr  ^sw  roe  plaiotxS.  Tk 
MMgnffsi  ar  i  mesicsd  doE^vnum.  who  beeoma  bnk- 
rxcr  *j2n»  vl  ipcioa.  if  'hew  <*fc*^*F"^^  to  take  tiie  prafifl 
^'  i  TPnpnrr  if  "vaj-  tsf  Kqneicraniiii.  fane  die  benefa 
Tuis  3£ir  -hisssxY  pu»  oa  thexn  :  fixr  that  piirpo«  tkj 
miiac  -xsar:  :□  die  mode  pwiwganf  oqc  b^  which  ^ 
aa  icqinrs  -nrtpsiaffccil  praperty.  The  reuom  which 
jav^  iirEvailed  viih.  the  Le^SHiaaize^  in.  ensKtiiic  bj  ittL 

I  jl  1  ^-jcL  2. 110. 1.  3X  ihac  the  asB^ziees  of  an  iniolTCBl 
atuiH  oat  leoome  futrrfed  ta  the  profics  of  a  benefa 
scssc  If  sqaettzacina  ipnlw  hcre^  and  there  b  Bodiiig 

II  '^"^  xy  mind  to  beueve  that  Ae  Ijegnlatnre  had  b 
xixEer^ic  Tipnrcinnin  die  two  sfeatatek 

Ari.TrTii.y  •^aeacon  haa  been  caiaed  in  thii  cite^  nandf, 
whiChiff  iCctL  1S4  of  the  Bankrupt  liaw  ConNBdi- 
tion  A-'!^  1>19.  15  i  IS  Fiirf.  c.  lOa  app&s  so  a 
re  csohle  ihe  baoiLnxptcT  of  a  party  to  oremde  die 
inciicare  exscnticiL  of  a  creditor  proceeding  towuds 
leciestrarici:,  eren  if  the  seqaestratzcHi  of  the  aaeignee 
of  :he  bazikrrxpc  haii  not  been  compIetelT  pnbbshed.  I 
tK-nk  that  section  haa  no  apptication  to  the  profits  of  i 
ben€£ce,  for  the  reasons  given  br  the  Lord  Chief  Justice 
in  the  Conrt  below^  and  also  that  the  term  '*  exccntion" 
does  not  apply  to  a  creditor  who  issues  a  seqnestratioiL 
The  creditor  who  issues  an  ordinary  writ  of  execution 
can  only  make  it  arailable  against  a  bankrupt  by  seixure 
and  sale  before  the  bankruptcy.  A  creditor  issuing  t 
sequestration  by  which  the  profits  of  the  benefice  after 
the  charges  thereon  are  satisfied  will  be  secured  to  him 
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when  ascertained^  is  in  a  very  different  position  from         1864. 
one  who  has  proceeded  by  seizure  and  sale  under  a      Uopkims 
fieri  £Eu;ias.     Here  also^  for  the  reasons  assigned  below^       Clabkb. 
I  think  that  the  creditor's  sequestration  is  not  defeated 
by  the  bankruptcy. 

The  rest  of  the  Court  concurring, 

Judgment  affirmed. 


MEMORANDA. 

William  Shee,  Esq.,  one  of  the  Justices  of  this  Court, 
received  the  honour  of  Knighthood. 

John  Lee,  Esq.,  LL.D.,  and  John  Bridge  Aspinall,  Esq., 
of  the  Middle  Temple,  were  appointed  of  Her  Majesty's 
Counse]. 


END   OF   TRINITY    VACATION. 
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CASES 

AB6UED  AND  DETEBMINED 


iir 


THE  QUEEN'S  BENCH, 


MICHAELMAS   TERM, 


XXVm.  VICTORIA. 


Tlie  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COCKBURN  C.  J.         I  MeLLOB  J. 

Crompton  J.  Shbb  J. 


Wednesday, 
NoveTnher\^i\x, 

Jurisdiction 

ofjtistices. 

Summary 

conviction, 

lUegml  custody. 

Information 

and  summons. 

24  #  25  Vict. 

C.97. 

Waiver^ 


TuBNEB  and  another,  appellants,  Heb  Majesty's 
PosTMASTEB  Genebal,  respondent. 


The  appellants  were  apprehended  and  brought  before  a  magistnte 
charged  with  setting  fire  to  the  letters  in  a  pillar  box.  On  their  al)p«•^ 
ance  at  a  Petty  Sessions  to  answer  the  chaige,  after  witnesses  had  m« 
examined  ana  cross-examined,  they  were,  at  the  applicatioD  of  the 
prosecutor,  remanded  on  bail  for  a  week.  At  the  aqoomed  SeMoM 
the  attorney  for  the  prosecution  stated  that  he  should  proceed  tgaiort 
the  appellants  under  stat  24  &  25  Vict.  c.  97.  s.  52.,  and  abked  their 
attorneys  whether  thev  would  plead  guilty  to  such  charge,  or  whrther 
ftirther  evidence  should  be  offered  in  support  of  it ;  they  answered  tfctt 
he  must  go  on  and  prove  his  case :  other  witnesses  were  then  examiiMd 
and  cross-examinea ;  and  after  the  case  for  the  proeecution  was  doiei 
the  attorneys  for  the  appellants  objected  that  as  no  information  on  ottk 
had  been  taken,  as  required  by  sect  62,  and  the  appellants  were  b^ 
found  committing  the  offence,  they  were  not  legally  in  custody.  *» 
therefore  the  justices  had  no  jurisdiction  to  convict  them  of  tb*  off^J* 
then  charged.    The  offence  with  which  the  appellants  weze  first  duiged 
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^ms  a  felony  ptmiBhable  under  sect.  10;  the  offence  of  which  they  were 
eonricted  was  punishable  on  summary  conviction.  Held,  that  the  want 
of  an  informatum  and  a  summons  was  cured  by  the  appearance  of  the 
appellants  before  the  justices,  and  that  they  had  waivea  the  objection 
that  they  were  not  legally  in  custody  on  a  charge  under  sect.  52,  and 
therefore  the  justices  had  jurisdiction  to  convict  under  that  section. 


1864. 


TURSES 

V. 

POSTMASTXB 

GXHKAAJU 


/^ASE  stated  by  justices  pursuant  to  stat.  20  &  21 
Vici.  c.  43.  t.  2,,  and  in  obedience  to  a  rule  of  this 
Court 

On  the  9th  January ^  1864,  it  was  discovered  that  the 

letter  bag  in  the  piUar  letter  box  situate  at  Dresden^  in 

ihe  parish  of  Trentham,  in  the  county  of  Stafford^ 

together  with  several  letters  which  had  been  posted  and 

deposited  therein,  had  been  burned,  and  certain  pieces  of 

phosphorus  matches  were  found  therein,  and  thereupon 

information  was  given  to  the  police  authorities  by  the 

postmaster  of  Langton,  in  that  county,  and  the  appellants 

were  apprehended  and  brought  before   a   magistrate, 

chained  with  setting  fire  to  the  letters  in  the  pillar  box 

at  Dresden.     The  appellant  Shepherd  was  remanded, 

and  bail  was  taken  for  the  appearance  of  the  appellant 

TtoTfier  at  the  Petty  Sessions  to  be  held  at  Longton  on 

the  13th  January  to  answer  for  that  offence.    At  those 

Seaaions  the  appellant  Shepherd  was  brought  in  custody, 

and  the  appellant  Turner^   being  surrendered  by  his 

Vail,   appeared    to    answer  the   charge ;    an  attorney 

appeared   in   support  of   it,   and    separate   attorneys 

for  each  of  the  appellants,  and  witnesses  having  been 

examined  and  cross-examined  by  the  respective  attorneys, 

application  was  made  on  behalf  of   the  prosecutor  to 

remand  the  appellants  for  one  week,  that  he  might 

obtain  the  directions  of  the  Postmaster  General  as  to 

the  precise  charge  to  be  preferred  against  them  upon 

the  evidence  adduced,  and  the  appellants  were  accord* 
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ingly  remanded  on  bail,  to  appear  on  the  20th  Jumiaiy 
to  fiirther  answer  the  charge.    At  the  Petty  SeBsions, 
holden  at    Langton  on  that  day,    the  appellants  sur- 
rendered and  appeared  to  further  answer  the  charge 
and  the  respective  attorneys  also  appeared,  and  thcr^ 
upon  the  attorney  for  the  prosecution  stated  that  he 
should  proceed  against  the  appellanta,  under  the  52iid 
section  of  stat.  24  &  25  Vict.  c.  97.,  for  having  wilfiilljr 
and  maliciously  committed  damage,  injury  and  spoil  to 
and  upon  the  letter  box,  and  upon  the  letters  and  pro- 
perty being  therein ;  and  the  respective  attorneys  oo 
behalf  of  the  appellants  were  asked  by  the  attorney  for 
the  prosecution  whether  they  would  plead  guilty  to  such 
charge,  or  whether  further  evidence  should  be  offered 
in  support  of  it ;  and  the  respective  attorneys  for  tlie 
appellants  retired  from  the  Ciourt  to  consult  together 
thereupon,  and  after  a  lengthened  absence  returned  into 
Court  and  informed  the  attorney  for  the  prosecatkm 
that  he  must  go  on  and  prove  his  case,  but  this  was 
more  in  the  nature  of  a  private  communication  between 
the  attorneys  than  a  matter  intended  to  be  submitted  to 
the  justices ;  and  other  witnesses  were  then  called  and 
examined  in  support  of  the  charge,  and  were  cross- 
examined  by  the    respective    attorneys  on  behalf  of 
the  appellants ;  and  after  the  examination  and  cross* 
examination  of  the  witnesses  were  finished,  and  the  esse 
on  behalf  of  the  prosecution  was  closed,  the  respectiTC 
attorneys  on  behalf  of  the  appellants  objected  that  inss- 
much  as  no  information  on  oath  had  been  taken  ss 
required  by  the  62nd  section  of  stat  24  &  25  Vict  c,  97., 
and  the  appellants  were  not  found  committing  the  offence 
they  were   not   legally   in   custody,  and  therefore  tie 
justices  had  no  jurisdiction  to  convict  the  appellants  of 
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the  offence  then  charged  against  them ;  but  it  appearing 
to  the  justices  that  the  appellants  were  lawfully  appre- 
hended and  taken  into  custody  by  the  police  upon  a 
charge  made  on  oath  with  having  committed  an  offence 
upon  and  with  respect  to  the  piUar  letter  box  and  the 
letters  and  property  therein,  within  the  meaning  of  the 
10th  section  of  stat.  24  &  25  Vict  c.  97.,  the  justices  over- 
ruled the  objection,  and  the  respective  attorneys  without 
waiving  their  objection  and  without  prejudice  thereto, 
proceeded  to  address  them  on  the  merits  of  the  case  on 
behalf  of  the  appellants^  and,  having  called  no  witnesses 
in  denial  of  or  in  answer  to  the  chaise,  the  justices 
convicted  the  appellants  under  the  52nd  section  of  that 
Act. 

The  question  for  the  opinion  of  the  Court  was,  Whe- 
ther the  appellants  were  legally  and  properly  convicted 
of  the  offence. 


1864. 
Turner 

V. 

Postmaster 
General. 


The  Solicitor  General  [Poulden  with  him),  for  the  res- 
pondent.— The  arrest  of  the  appellants  without  a  warrant 
or  summons  was  on  the  supposition  that  the  offence  was 
a  felony  punishable  under  sect.  10  of  stat  .24  &  25  Vict. 
e.  97.,  but  a  pillar  letter  box  is  not  a  building  within  the 
meaning  of  that  section,  which  relates  to  placing  gun- 
powder or  other  explosive  substance  "  in,  into,  upon, 
nnder,  against,  or  near  any  building.''  Accordingly  when 
the  appellants  appeared  further  to  answer  the  charge,  the 
attorney  for  the  prosecution  stated  that  he  should  pro- 
ceed against  them  under  sect.  52,  which  gives  a  justice 
power  to  convict  summarily  any  person  who  "shall 
wilfully  or  maliciously  commit  any  damage,  injury,  or 
spoil  to  or  upon  any  real  or  personal  property  what- 
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an  open  one  from  the  moment  the  proaecnting  atior- 
ner  treated  tbe  diarge  as  one  tor  a  nuiademeanoar. 
Soppoie  a  penon  is  before  magistrates  <m  a  cdiaige 
id  (eUmj,  and  tbe  fiurts  proved  amoont  only  to  sa 
offence  for  which  be  maj  be  sommarilj  oonTicted, 
most  thejr  let  him  go?  His  Lordship  refened  to 
IViUdnion  ▼.  Duttm  (a).]  If  thejr  did  so,  they  still 
might  immediately  issue  a  warrant  for  bis  apprehension. 
The  appellants  did  not  plead  to  tbe  charge  npon  which 
(41)  3B,fS.  821. 
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they  were  convicted,  according  to  the  mode  of  pro- 
ceeding prescribed  in  stat  11  &  12  Vict.  c.  43.  «.  14. 
{^Cramptan  J.  That  point  was  not  raised  before  the 
justices ;  besides,  when  their  attorneys  in  their  hearing 
desired  the  attorney  for  the  prosecutor  to  go  on  and  prove 
his  case,  that  was  in  effect  a  pleading  to  the  new  chai^.] 
A  man  having  been  summoned  for  an  offence  under  one 
statute  cannot  be  convicted  of  another  and  different 
offence  under  another  statute;  Martin  v.  Pridgeon  {a\  Reg. 
T.  Brickhall{b),  before  Crompton  and  Mellor  J  J.  sitting  in 
the  Bail  Court  And  the  law  is  the  same,  if  a  man  be 
charged  with  an  offence  under  one  section  and  convicted 
of  another  offence  under  another  section  of  the  same 
statute.  [^Cockbum  C.  J.  Suppose  the  appellants 
charged  with  two  distinct  offences,  one  against  the 
Po6t-o£Sce  and  the  other  against  the  pillar  box,  and  the 
evidence  before  the  magistrates  were  not  sufficient  to 
support  one  of  the  charges,  would  there  be  any  objection 
to  the  jurisdiction  of  the  justices  to  proceed  upon  the 
other?]  Further,  no  information  was  laid  charging  the 
appellants  with  having  committed  the  offence  of  which 
they  were  convicted.  In  Paky  on  Convictions^  p.  54, 
4th  ed.,  it  is  said,  ''  It  is  requisite  in  all  summary  pro- 
ceedings of  a  penal  nature  that  there  should  be  an 
information  or  complaint,  which  is  the  basis  of  all  the 
subsequent  proceedings,  and  without  which  the  justice  is 
not  authorized  in  intermeddling,  except  where  he  is  em- 
powered by  statute  to  convict  on  view.''  And  the  repe- 
tition of  the  evidence  will  not  amount  to  an  information ; 
note  (1)  to  Sander^  Case  (c).     [^Crompton  J.     This  objeo- 
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tion  also  was  not  taken  before  the  justioei;  bat  t 
minute  of  the  complaint  must  have  been  made  by  their 
clerk,  on  which  the  conviction  woold  be  drawn  u^] 
The  condition  of  the  recognizancse  for  the  appearance  of 
the  defendant  where  the  case  is  adjourned,  ginn  ia 
schedule  (E.)  to  stat.  11  &  12  llcL  c.  43.,  is,  that  tbe 
defendant  shall  appear  *'  to  answer  further  to  the  infor- 
mation [or  complaint.]"  [Melior  J.  Suppose  a  re- 
cognizance to  answer  a  charge  of  felony^  and  when  tbe 
prisoner  appears  before  the  magistrates  the  prosecatiog 
attorney  abandons  the  charge  of  felony  and  makes  s 
charge  of  misdemeanour,  and  the  prisoner  instead  of 
asking  for  an  adjournment  is  willing  that  the  cm 
should  proceed  on  the  new  chai^^  and  a  oonvictioB 
takes  place  on  it  ?  Cockbum  C.  J.  There  must  be  sn 
information  to  warrant  a  summons ;  but  if  a  prisoner  it 
in  custody  for  a  felony,  and  another  prosecutor  oomei 
forward  and  says,  *'  I  have  an  information  against  him 
for  a  misdemeanour,"  and  the  magistrate  asks  the  prisoner 
whether  he  wishes  that  information  to  proceed  or  an  ad- 
journment, and  he  is  willing  that  it  should  proceed,  whit 
objection  could  he  afterwards  take  to  the  absence  of  an 
information  preceding  his  attendance  before  the  magis- 
trate ?]  In  the  case  of  indictable  offences,  before  a  person 
is  committed  for  trial  the  depositions  must  be  taken  in 
writing,  Stat  11  &  12  Vict  c.  42.  s.  17. 


The  Solicitor  General  was  not  called  upon  to  reply. 


CocKBURN  C.  J.  The  case  was  heard  upon  the  merits 
with  the  assent  of  the  attorneys  for  the  appellants.  All 
that  they  could  have  asked  for  was  that  in  point  of 
strict  form  the  evidence  should  be  taken  again  on  a  fresh 
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chai^«  and  that  evidence  in  support  of  that  chaise  only 
should  be  received.  Practically  that  was  done.  The 
fects  were  the  same,  and  the  offence  charged  was  under 
the  same  statute ;  the  only  question  was  whether  the 
offence  was  a  felony  under  sect.  10  of  stat  24  &  25 
Vict.  c.  97.,  as  the  police  constable  thought.  It  turns 
out  that  it  amounts  to  an  offence  under  sect.  52,  which 
is  punishable  on  summary  conviction,  and  not  a  felony. 
In  strictness  the  appellants  were  entitled  to  insist  that 
there  should  be  an  information  and  summons  in  pur- 
suance of  sect.  62;  but  they  waived  that,  and  cross- 
examined  the  witnesses  and  exercised  all  their  rights  as 
defendants  on  the  fresh  charge :  after  that  they  cannot 
object  that  the  justices  had  no  jurisdiction  to  convict 
them  summarily. 


1864. 
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Crompton  J.  The  objection  before  the  justices  was 
that  the  course  prescribed  by  sect.  62,  in  the  case  of  a 
person  chained  with  an  offence  punishable  by  summary 
conviction,  had  not  been  followed,  and  that  as  the 
appellants  were  not  within  sect.  61,  which  allows  the 
arrest  without  warrant  of  persons  found  committing 
offences  under  the  Act,  they  were  illegally  in  cus- 
tody, and  the  prosecution  had  no  right-  to  proceed 
against  them  for  an  offence  under  sect  52.  But  here 
the  appellants  were  before  the  justices  upon  a  charge 
of  felony,  and  when  that  charge  was  abandoned,  they 
were  told  that  the  prosecution  would  go  on,  upon  the 
charge  of  an  offence  punishable  on  summary  conviction. 
I  should  have  blamed  the  justices  if,  under  those  cir- 
cumstances, they  had  refused  an  application  by  the 
appellants  for  an  adjournment,  but  no  such  application 
was  made.     There  was  then  a  charge  before  the  justices, 
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they  were  brooght  up  to  diadiarge  their  bafl,  other  cir 
cnmrftanrea  ahew  that  they  ^ipeared  voluntarily  to  amwq 
the  new  diarge:  the  magistratei  were  therefiMre  jostified 
in  conTJcting  on  that  chaige  which  hjid  been  so  madi 
and  heard. 

ShkkJ.  ccmcnrred. 

Judgment  for  the  re^ondent 


XXVni.  VICTORIA.  765 

1864. 


The  Mebcantile  Mabine  Insurance  Company,  Saturday, 

Limited,  against  Titherington.  

M<trine 
.  Insurance. 

P<Micy  of  insurance  on  ship  at  and  from  **  L,  to  any  port  or  ports  in   PoUcy 
the  South  and  North  Pacific  Oceans  in  any  order  backwards  and  for-  from  ^c,  and 
waxda,  and  during  thirty  days  stay  in  her  last  port  of  discharge :"  these   during  thirty 
words  were  written :   in  other  respects  the  policy  was  in  the  usual   days  stay  in 
printed  form.    The  ship  arrived  at  her  last  port  of  dischar^  at  7  p.m.  port  of  ais- 
on  the  25th  May,  and  anchored  there,  and  so  remained  until  the  24th  charge, 
June,^  on  which  day,  at  3.45  a.m.,  she  was  driven  on  shore  in  a  gale 
of  wind  and  lost.     Held,  that  the  thirty  days  were  to  be  reckoned 
from  the  expiration  of  the  twenty-four  hours  after  the  ship  had  arrived 
at  her  last  port  of  discharge,  and  therefore  the  loss  was  covered  by  the 
poliey. 

nPHIS  was  an  action  for  the  recovery  of  money  alleged 

to  be  due  from  the  defendant  by  way  of  contribution 

towards  the  sum  of  8000/.,  paid  by  the  plaintiffs  upon 

the  total  loss  of  a  ship  called  The  Albemarle.    The  fol- 

owing  special  case  was  stated  without  pleadings  under 

Tie  Common  Law  Procedure  Act,  ll852. 

On  the  26th  November ^  1862,  Messrs.  A.  Baruchson 

Co,,  the  owners  of  the  ship  Albemarle,  effected  a 

Ucy  of  insurance  for  2000/.  upon  her.     This  policy 

8  underwritten  by  the  defendant  for  100/.     On  the 

^h  December,  1862,  they  effected  another  policy  on 

ship  for  1000/.     On  the  4th  December  they  effected 

tber  policy  on  the  ship  for  2000/. 

he  ship  sailed  from  Liverpool  on  the  23rd  December, 

\,  and  arrived  at  Mazatlan,  being  a   port  in  the 

*?  Ocean  and  her  last  port  of  discharge,   on  the 

May,  1868,  at  7  p.m.,  and  then  anchored  there. 

lip  remained  anchored  at  Mazatlan  in  safety  until 

V.  3d  b.  fr  s. 
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the  21th  June,  1863,  and  on  that  day^  at  3.45.  a.m.,  she 
was  driven  on  shore  in  a  gale  of  wind  and  wholly  lost 

Messrs.  Baruchson  tf  Co.  immediately  on  hearing  of 
her  arrival  at  Mazatlan  proceeded  to  effect  an  in- 
surance on  the  ship  on  her  future  voyage^  and  befine 
any  intimation  of  the  loss  they,  on  the  8th  Jubft 
1863,  effected  a  policy  with  the  plaintiffs  for  30001 
They  in  like  manner  covered  by  insurance  the  sum  of 
2000/.,  being  the  residue  of  the  sum  at  which  the  ship 
was  valued. 

Upon  hearing  of  the  loss  of  the  ship  Messrs.  A.  BaruA- 
son  ^  Co.  applied  to  the  plaintiffs  and  the  underwriters 
on  the  last  mentioned  policy  to  pay  them  the  amount  of 
the  loss,  and  the  plaintiffs  and  the  underwriters  on  the 
last  mentioned  policy  thereupon  paid  to  the  owners  of 
the  ship  the  several  sums  insured  by  them  respectivelj. 
In  this  action  the  plaintiffs  sought  to  recover  from  the 
defendant  47/.  I5s.  8d.,  being  the  sum  which  they  con- 
tended the  defendant  was  liable  to  contribute  in  respect 
of  the  sum  of  lOOL  for  which  the  policy  was  under- 
written by  him. 

The  question  for  the  opinion  of  the  Court  wsi^ 
Whether  the  policy  of  insurance  imderwritten  by  the 
defendant  was  in  force  at  the  time  of  the  loss  of  the 
vessel. 

The  several  policies,  which,  excepting  the  insurance 
clause,  were  in  the  usual  printed  form,  were  annexed  to 
the  case :  by  that  underwritten  by  the  defendant  Messrs, 
Baruchson  ^-  Co.  caused  themselves  to  be  insured,  lost  or 
not  lost,  at  and  from  "  Liverpool  to  any  port  or  ports  in 
the  South  and  North  Pacific  Oceans  in  any  order  hack- 
wards  and  forwards,  and  during  thirty  days  stay  in  her 
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last  port  of  discliarge^  with  leave  to  cruize  off  any  port 
or  ports  in  the  Pacific  for  a  period  of  thirty  days :"  the 
words  between  inverted  commas  were  written. 

Sir  G.  Honyman,  for  the  plaintiffs. — The  thirty  days 
of  the  ship^s  stay  in  her  last  port  of  discharge  did  not 
expire  until  the  25th  June,  the  first  day  being  excluded 
and  the  last  included^  according  to  the  rule  applied  to 
mercantile  instruments,  Webb  v.  Fairmaner  (a),  Young 
V.  Uiggon  (i) ;  and  the  usage  being  that  a  policy  runs 
from  midnight  to  midnight.  The  written  words  must 
mean  that  the  ship  should  be  insured  for  thirty  days  after 
the  day  of  her  arrival ;  for  by  the  ordinary  form  of  policy 
she  woiQd  be  insured  during  the  whole  of  the  25th  May 
ontil  midnight.  Even  if  the  day  of  her  arrival  be 
included  in  the  thirty  days,  the  first  day  of  her  stay  would 
tiot  end  till  7  p.m.  on  the  26th  May,  and  the  thirty 
lays  would  not  end  till  7  p.m.  on  the  24th  June,  before 
which  time  the  ship  was  lost. 
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Lush  {Cohen  with  him)  for  the  defendant.— The 
written  words  make  this  a  time  policy  after  the  voyage 
was  finished,  and  are  not  controlled  by  the  printed 
words  which  occur  in  a  subsequent  part  of  the  policy. 
In  substitution  of  the  twenty-four  hours  in  the  printed 
clause  the  parties  have  agreed  that  the  ship  shall  be 
insured  for  thirty  days  after  her  arrival;  not  for 
thirty  days  after  the  expiration  of  the  twenty-four 
hours.  The  stay  of  the  ship  in  the  harbour  began 
on  her  arrival  there;  and  in  calculating  the  thirty 
days  stay  at  Mazatlan  the  25th  May  is  to  be  in« 


(a;  ZM,^W,  473. 


{h)  6  Id.  49. 
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186i>.  eluded.  If  the  thirty  days  were  reckoned  from 
Mbrcaktilb  ntiidniglit  of  the  day  of  her  arrival  she  would  have 
insuwlnM  ^^^  uninsured  during  the  evening  of  that  day.  A 
time  policy  for  one  year  executed  on  the  1st  Jamtanf 
would  expire  at  midnight  of  the  last  of  the  three 
hundred  and  sixty- five  days  counting  the  1st  Jamuffj 
as  one.  [Cochbum  C.  J.  I  cannot  think  that  the 
parties  meant  that  both  the  periods  of  twenty-four 
hours  and  thirty  days  should  run  on  together.]  It  ii 
not  unusual  for  a  ship  to  be  covered  by  two  corrent 
policies.  [Crompton  3.  But  these  periods  occur  ia 
the  same  policy.  Why  should  the  period  of  twenty- 
four  hours  be  rejected  ?] 


CocKBURN  C.  J.  According  to  the  practice  of  in* 
surers  and  insured  in  voyage  policies,  the  twenty-fonr 
hours  after  the  arrival  of  the  ship  in  her  port  of  discharge 
are  considered  as  forming  part  of  the  period  of  thevoyagfr 
The  other  period  of  thirty  days  mentioned  in  this  f66tj 
is  intended  to  start  firom  the  time  when  the  wopp 
policy  ceases. 


Crompton,  Msllor  and  Shbe  JJ.  ooncuned. 

Judgment  for  the  plaiotift 
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XBY  against  The  Thames  Valley  Railway    ^^^J^*3^ 
Company.  — 

'^      "^  Lands 

Clattses  Con- 
ider  sect  68  of  The  Lands  Clauses  Consolidation  Act,  1845,   solidation  Act, 
Id.  c.  18.,  a  party  entitled  to  compensation  in  respect  of  lands,    1846,  8  4-9 
J  interest  therein,  which  shall  have  been  taken  for  or  ii\jnrioasIy    Vict,  c,  18. 
by  the  execution  of  the  works,  if  he  desires  to  have  the  same    s.  68. 
by  arbitration,  must  give  notice  in  writing  to  the  promoters    Notice  by 
ndertaking,  statins  "  the  nature  of  the  interest*'  in  Uie  lands ;   party  entitled 
»  desires  to  have  the  question  of  compensation  settled  by  a  iury,    to  compensa- 
;giTe  notice  in  writing  to  the  promoters  of  the  undertwng,    tion* 
"  such  particulars  as  aforesaid."     Held,  that  the  notice  must   •*  Nature  of 
le  q^uantity  as  well  as  quality  of  the  estate  or  interest.  the  interest" 

daimant,  who  was  occupier  under  a  lease  for  years,  cave  a  notice 
itated  "  the  said  lands  and  hereditaments  are  held  by  me  on 
ad  are  used  partly  as  and  for  private  grounds  und  partly  for 
;  and  agricultural  purposes."    Held,  that  it  did  not  comply  with 


S  first  count  of  the  declaration  stated  that  the 
efendants  were  a  railway  Company  incorporated 
e  Thames  Valley  Railway  Act,  1862,  25  &  26  Vict. 
i.,  and  the  plaintiff  having  an  interest  in  certain 
or  parcels  of  land  which  had  been  taken  by  the 
lants,  as  and  being  the  promoters  of  the  under- 
5,  to  make  the  railway  for  the  execution  by  them 
5  works  of  the  railway,  and  in  certain  other  pieces 
reels  of  land  which  had  been  injuriously  afiected 
e  execution  of  the  works,  and  the  defendants  as 
promoters  had  not  made  compensation  to  the 
iff  in  respect  of  his  interest  in  the  land  so  taken 
injuriously  affected  under  the  provisions  of  the 
)r  of  any  Act  incorporated  therewith;  and  the 
snsation  claimed  by  the  plaintiff  in  respect  of  his 
st  in  the  lands  exceeded  the  sum  of  50/.;  and  the 
iff  being  so  entitled  and  desiring  to  have  the 
ion  of  compensation  settled  by  a  jury,  gave  notice 
iting  of  such  his  desire  to  the  defendants  as  such 
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promoters,  stating  in  such  notice  the  nature  of  his 
interest  in  the  lands  in  respect  of  which  he  daimed 
compensation,  and  the  amount  of  compensation  so 
claimed  by  him  being  1031/.  14s.  6d. ;  and  the  defen- 
dants as  such  promoters  were  not  willing  to  pay  the 
amount  of  compensation  so  claimed  by  the  plainti£^  nor 
did  they  enter  into  a  written  agreement,  &c.,  nor  did  the^ 
within  twenty-one  days  after  the  receipt  of  the  notice 
issue  their  warrant  to  the  sheriff  to  summon  a  jniy  for 
settling  the  same  in  the  manner  provided  by  law;  and 
by  reason  of  such  default  to  issue  their  warrant  the 
defendants  were  liable  to  pay  to  the  plainti£^  being  so 
entitled,  the  amount  of  compensation  so  claimed  by  him. 
Averment.  That  before  the  suit  all  things  had  happened 
and  been  done  and  all  times  had  elapsed  to  entitle  the 
plaintiff  to  maintain  the  action  and  recover  the  amount 
claimed,  with  costs  of  suit.    Breach.     Nonpayment 

Second  plea.  That  the  plaintiff  did  not  state  in  the 
notice  the  nature  of  his  interest  in  the  lands  in  rei^ect 
of  which  he  claimed  compensation  in  accordance  irith 
the  provisions  of  The  Lands  Clauses  Consolidation  M 
1845. 

On  the  trial,  before  Crampton  J.,  at  the  Middlaa 
Sittings  in  Easter  Term,  it  appeared  that  the  plaintiff 
was  the  lessee  and  occupier  of  a  house  and  land  at 
Hampton  under  a  lease  for  the  term  of  eleven  yean 
from  Midsummer,  1853.  The  defendants,  having  power 
under  their  Act  to  take  certain  portions  of  the  plaintiff's 
land  for  the  formation  of  their  railway,  on  the  21it 
May^  1863,  served  him  with  the  usual  notice  under 
sect.  18  of  The  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  18.  The  twenty-one  days  within  whidi, 
by  sect.  21,  claimants  are  required  to  state  the  partico- 
lars  of  their  claims,  or  to  treat  with  the  promoters  of  the 
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undertaking,  having  expired  without  any  claim^  &c., 
being  received,  the  defendants  took  possession  under  sect. 
85.  Negotiations  as  to  the  amount  of  compensation  were 
entered  into,  but  no  agreement  was  come  to ;  and  on 
the  7th  December  the  plaintiflf  served  the  defendants 
with  a  claim  in  respect  of  the  lands  and  hereditaments, 
the  particulars  of  which  were  contained  in  the  schedule 
to  the  notice  of  the  Company.  In  this  claim  he  stated 
''the  said  lands  and  hereditaments  are  held  by  me  on 
lease,  and  are  used  partly  as  and  for  private  grounds 
and  partly  for  farming  and  agricultural  purposes  /^  and 
he  claimed  1031/.  14^.  6d.  as  the  value  of  his  estate  and 
interest  in  the  lands  and  hereditaments,  and  as  com- 
pensation for  the  damage  that  had  been  and  would  be 
sustained  by  him  by  reason  of  the  lands  and  heredita- 
ments being  compulsorily  taken  by  the  defendants 
and  by  reason  of  the  injuriously  affecting  the  lands 
and  hereditaments  adjoinuig  the  lands  required  to 
be  taken  and  then  in  his  possession  and  occupa- 
tion by  the  exercise  of  the  powers  of  their  Act. 
He  also  claimed  to  have  such  accommodation  works 
made  and  executed  as  might  be  found  necessary  to  be 
made  and  executed  for  the  accommodation  of  the  owners 
and  occupiers  of  the  lands  adjoining  the  lands  required 
to  be  taken,  and  gave  notice  that  he  was  desirous  that 
his  claim  should  be  settled  by  the  verdict  of  a  jury 
pursuant  to  The  Lands  Clauses  Consolidation  Act,  1845. 

The  defendants  did  not  take  any  step  on  this  notice. 

A  verdict  was  entered  for  the  plaintiff  for  1031/.  14«.  6(/., 
leave  being  reserved  to  move  to  enter  a  verdict  for  the 
defendants. 

In  the  same  Term, 

Bouill  obtained  a  rule  accordingly,  on  the  ground 
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that  the  notice  did  Dot  contain  a  suflScient  statement  of 
the  nature  of  the  plaintiff's  interest  within  stat.  8  &  9 
Fict  c.  18.  s.  68. 

The  case  was  argued  November  2nd  and  3rd,  and  judg- 
ment given  on  the  latter  day. 


Coleridge  and  PatcAett  shewed  cause. — By  stat.  8  &  9 
Vict  c.  18.  s.  68.y  when  a  person  claims  compensation 
for  lands  taken  by  a  railway  Company  he  may  have  it 
settled  either  by  arbitration  or  by  the  verdict  of  a  juiy; 
and  if  he  desires  to  have  it  settled  by  arbitration  he  shall 
give  notice  thereof  in  writing  to  the  Company  stating 
"  the  nature  of  the  interest  in  such  lands  in  respect  of 
which  he  claims  compensation,  and  the  amount  of  the 
compensation  so  claimed ;"  or  if  he  desires  to  have  the 
question  settled  by  a  jury  he  shall  give  notice  thereof 
in  writing  stating  ^^  such  particulars  as  aforesaid.''  The 
notice  in  the  present  case  states  "  the  nature  of  the 
interest"  which  the  plaintiff  has  in  the  lands,  for  it 
states  that  they  were  held  by  him  on  lease  and  were 
used  partly  as  private  grounds  and  partly  for  fiurming 
and  agricultural  purposes.  The  Company  having  re- 
ceived this  notice,  may,  under  sect.  122,  require  the 
plaintiff  to  produce  his  lease ;  and,  if  not  produced  within 
twenty-one  days  after  demand,  he  is  to  be  entitled 
only  to  compensation  as  tenant  from  year  to  year 
[Crompton  J.  But  under  sect  68  the  Company  an 
bound  to  issue  their  warrant  to  the  sheriff  for  sum- 
moning a  jury  within  twenty- one  days  after  receipi 
of  the  notice  from  the  party  claiming.]  By  sect  3S 
they  must  give  ten  days  notice  to  the  other  party  d 
their  intention  to  cause  a  jury  to  be  summoned;  ao 
that  they  must   give   that    notice   before   they  hafe 
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had  inspection  of  the  lease  under  sect.  122.  [Shee  J. 
The  notice  under  sect.  18  that  the  Company  will 
require  to  purchase  or  take  lands  demands  firom  the 
parties  interested  ''  the  particulars  of  their  estate  and 
interest  in  such  lands.^^  The  phrase  "  such  particiQars 
as  aforesaid/^  in  sect.  68,  seems  to  refer  to  the  particulars 
in  sect  18.]  The  word  "aforesaid"  must  refer  to  the 
last  antecedent  in  sect.  68,  which  is  "  the  nature  of  the 
interest/'  and  that  means  the  quality  of  the  estate.  The 
language  in  sect.  23  is  the  same.  [Shee  J.  That  section 
provides  for  the  amount  of  compensation  being  settled 
by  arbitration,  in  which  case  the  statement  of  the  nature 
of  the  interest  would  be  abundantly  sufficient;  but 
where  the  amount  of  compensation  is  to  be  awarded  by 
a  jury  the  Company  must,  under  sect  88,  give  ten  days 
notice  of  their  intention  to  cause  a  jury  to  be  sum- 
moned, and  in  such  notice  state  what  sum  of  money 
they  are  willing  to  give  for  the  claimant's  interest  in  the 
lands,  and  unless  they  have  notice  of  that  interest  how 
can  they  make  an  oflTer?  Mellor  J.  I  doubt  whether 
sect  38  is  not  confined  to  the  ordinary  cases  in  which 
compensation  is  to  be  assessed  before  the  lands  are 
taken :  if  so,  it  does  not  apply  to  proceedings  under 
sect.  68.]  Sect  18  requires  that  the  notice  from  the 
Company  shall  demand  from  the  parties  interested  "  the 
particulars  of  their  estate  and  interest,''  and  shall  state 
"  the  particulars  of  the  lands  so  required;"  but  sect.  68 
only  requires  that  the  notice  shall  state  "  the  nature  of 
the  interest."  A  notice  which  states  the  legal  nature 
of  the  interest  is  sufficient.  It  could  not  be  contended 
that  the  notice  should  state  particulars  respecting  each 
parcel  of  land.  {^Mellor  J.  Suppose  there  were  three 
fields,  of  one  of  which  the  party  was  tenant  in  fee,  of  the 
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second  tenant  for  his  own  life,  and  of  the  third  tenant 
for  the  life  of  another,  woidd  a  statement  that  he  had  a 
freehold  interest  be  sufficient?  And  with  respect  to 
leasehold  interests,  not  only  lessees  for  terms  of  years, 
but  tenants  for  a  year  and  from  year  to  year,  are 
entitled  to  compensation;  sect.  121.] 

In  Cameron  y.  The  Charing  Cross  Railway  Company  (a) 
it  was  held  that  a  notice  under  sect.  68,  which  stated 
that  the  claimant  was   "the  occupier  of  a  dweUing- 
house,  bakehouse,  and  shop,  situate,  &c.,  and  which  said 
premises  are  used  by  me  for  carrying  on  therein  my 
business  as  a  baker/'  was  sufficient;  and  Erie C.  J.  said, 
p.  446,  "It  is  impossible  that  these  notices  can  be  so 
firamed  as  to  enable  the  Company  to  obtain  an  accurate 
or  even  an  approximate  estimate  from  a  surveyor.    If 
the  party  had  stated, — as  the  fact  was  in  one  of  these 
cases, — that  his  lease  for  twenty-one  years  had  yet 
twelve  years  to  run,  unless  he  went  on  to  say  what  was 
the  rent,  and  what  the  covenants  which  the  lease  con- 
tained, no  surveyor  could  form  an  opinion  as  to  the 
fairness  of  the  claim.     And  it  is  quite  clear  that  the 
claimant  is  not  bound  to  give  in  his  notice  all  the  details 
which  a  surveyor  would  require.'^     And  PFilles  J.,  p.  448, 
"  The  next  question  is  whether  the  notice  given  was 
sufficient, — whether  the  claimant  has  complied  with  the 
condition  which  the  statute  has  imposed  upon  persons 
making  claims  against  railway  Companies.     If  he  has,  I 
apprehend  it  is  not  for  the  Court  to  say  that  he  has  not 
done  it  sufficiently  or  in  the  most  convenient  possible 
manner."     And  Byles  J.,  p.  460,  contrasts  the  language 
of  sect.  18,  which  applies  to  lands  to  be  taken  by  the 
Company,  with  the  language  of  sect.  68  which  applies 

(a)  16  a  ^.iV:  5.  430. 
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to  lands  which  have  been  taken  or  injuriously  affected. 
In  Re  The  North  Staffordshire  Railway  Company  and 
Landor  {a)  an  award  made  by  an  umpire  under  sects.  23^ 
27,  founded  on  a  notice  given  by  the  Company  under 
sect.  18  was  held  bad  because  the  umpire  had  not 
found  the  nature  of  the  interest  of  the  claimants  in  the 
lands,  and  awarded  a  distinct  compensation  in  respect 
of  it;  and  Farke  B.  said,  p.  242,  "The  award  ought 
to  find  the  particular  interest  of  the  parties,  whether  an 
estate  in  fee  or  for  life,  or  what  other  interest  ;*'  but  it 
would  be  information  of  no  value  to  state  that  it  was 
an  estate  for  life,  unless  the  age  of  the  claimant  was 
specified,  or  that  it  was  an  estate  in  reversion  unless  the 
length  of  the  unexpired  lease  was  mentioned.  Suppose 
the  interest  of  the  claimant  was  a  contingent  remainder. 
[^Cockbum  C.  J.  The  party  must  give  such  a  notice 
as  under  the  circumstances  may  be  reasonably  expected 
firom  him  with  reference  to  the  object  of  the  statute.  K 
the  interest  is  complicated  a  general  statement  might  be 
sufficient;  but  if  the  interest  were  the  residue  of  a 
term,  which  is  the  case  provided  for  in  sect.  119,  a 
statement  that  the  party  held  under  a  lease  would  not 
be  sufficient] 
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Bovill,  Horace  Lloyd  and  Shield,  in  support  of  the 
rule. — In  Cameron  v.  The  Charing  Cross  Railway 
Company  (i)  the  notice  was  held  sufficient  it  being 
immaterial  whether  the  claimant  was  entitled  in  fee 
simple  or  for  any  less  estate  or  interest,  because  the 
Company  did  not  take  the  premises,  and  compensation 
was  sought  for  a  temporary  obstruction,  not  a  permanent 
injury.  But  Erie  C.  J.  said,  p.  446,  "  I  am  inclined  to 
(a)  2  Exch.  235.  (b)  16  0.  B.  N.  B.  430. 
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go  very  much  with  Mr.  Lush  in  his  suggestion  that  it  is 
the  duty  of  the  party  claiming  compensation  to  give  the 
Company  such  information  as  will  enable  them  to  form 
a  judgment  as  to  the  fairness  and  propriety  of  the  claim 
that  is  made  upon  if  The  other  Judges  expressed  doubts 
on  the  point,  and  a  distinction  was  taken  by  Willes  3.,  p. 
448,  and  Keativg  J.,  p.  451,  between  a  notice  to  be  given 
by  a  claimant  in  respect  of  his  being  owner  and  one  in 
respect  of  his  being  occupier.  [^Cockhum  C.  J.  Suppose 
a  claimant  gives  a  notice  which  turns  out  to  be  inaccurate 
by  inadvertence,  as  if  it  states  that  he  holds  under  a 
lease  of  which  thirty  years  are  unexpired,  and  he  after- 
wards discovers  that  his  interest  will  continue  for  fifty 
years.]  On  the  inquiry  the  jury  have  no  power  to 
inquire  into  title,  and  must  proceed  upon  the  footing 
that  the  interest  is  as  stated  in  the  notice;  because  by 
sect  51  the  costs  of  the  inquiry  are  to  be  borne  by  the 
Company  where  the  verdict  is  given  for  a  greater  sum 
than  that  o£Pered  by  them.  [Mellor  J.  Re  Hay  ward 
and  the  Metropolitan  Railway  Company  (a),  seems  to 
shew  that  the  claimant  may  amend  his  claim  before  he 
has  notice  of  the  time  and  place  of  holding  the  inquiry. 
Cockbum  C.  J.  Suppose  the  claimant  overstates  his 
claim.]  It  is  only  on  an  action  being  brought  for  the 
amount  assessed  by  the  jury  that  the  Company  can  con- 
test the  claimant's  title.  In  Smith  v.  Hie  London  and 
North  Western  Railway  Company  {b)  the  plaintiff  had 
claimed  in  respect  of  a  right  of  way  more  than  he  was 
entitled  to,  and  the  arbitrator  having  assessed  the  amount 
of  compensation  in  two  ways  his  award  was  quashed.    A 

(a)  4B.^S.787. 

{b)  Not  reported;  but  referred  io  in  Horrocks  v.  The  MetropditM 
RaOway  Qympany,  4  B.  j^  S.  315. 320. 
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jury  afterwards  assessed  the  amount  on  the  claim ;  and  in 
an  action  on  the  judgment,  to  which  the  Company  pleaded 
that  there  was  no  right  of  way,  they  obtained  a  verdict. 
Further,  the  object  of  a  statement  of  the  nature  of  the 
interest  is  ta  enable  the  Company  to  make  such  an 
oflTer  of  compensation  as  may  be  accepted  by  the 
claimant,  or  if  refused  may  protect  them  against  the 
penalty  of  costs  under  sect.  51 :  for  that  purpose  they 
must  know  the  quantity  of  the  claimant's  interest  or 
estate.  The  statement  that  the  house  and  land  were 
held  on  lease  apply  equally  to  a  lease  which  expires 
tomorrow  and  a  lease  for  999  years.  The  Court  will  not 
put  a  different  construction  on  sects.  18  and  68.  [They 
referred  to  Reg.  v.  The  Manchester ^  Sheffield  and  Lincoln^ 
shire  Railway  Company  {a).'] 
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CocKBURN  C.  J.  I  am  of  opinion  that  this  rule 
should  be  made  absolute.  I  have  had  some  difficulty  in 
arriving  at  this  conclusion,  because  the  language  of  the 
Legislature  in  stat.  8  &  9  Vict.  c.  18.  s.  68.,  "  the 
nature  of  the  interest  in  such  lands,''  primS  fecie 
implies  that  the  notice  to  be  given  by  the  claimant 
should  state  the  quality  of  the  interest  or  estate, 
whether  freehold,  leasehold,  or  otherwise,  which  he  has 
in  the  lands,  rather  than  the  quantity  of  it ;  and  there- 
fore, where  the  interest  is  leasehold,  a  statement  of  the 
number  of  years  for  which  the  claimant's  lease  is 
to  run  would  not  be  required.  Still  the  words  are 
general  and  vague,  and  may  have  been  used  by  the 
Legislature  as  comprehending  a  statement  of  the  quan~ 
tily  as  well  as  the  quality  of  the  interest  or  estate ; 
and  interpreting  them  by  the  light  to  be  obtained  from 

(a)  4  E,  i-  B,  88. 
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other  parts  of  the  statute,  and  from  general  conridera- 
tions  bearing  on  this  subject,  if  we  see  that  the  narrower 
construction  of  these  words  would  defeat  the  purpose  of 
the  Legislature,  wc  ought  to  adopt  the  larger  construc- 
tion, so  as  to  give  efiPect  to  what  may  reasonably  be 
presumed  to  have  been  its  intention.  The  scheme  with 
reference  to  the  taking  of  lands  by  railway  Companies 
against  the  will,  or,  at  all  events,  without  the  consent  of 
the  owner,  is  this.  The  Company  are  in  the  first  plaee 
to  give  the  party  interested  the  notice,  required  by 
sect.  18,  of  their  intention  to  take  the  lands  required, 
and  likewise  of  their  willingness  to  treat  with  him  for 
the  purchase  thereof,  and,  in  order  to  enable  them  to 
treat  with  him  on  fair  ground,  they  are  to  demand  from 
him  the  particulars  of  his  '*  estate  and  interest  in  such 
lands.''  If  the  owner  intends  to  n^otiate  with 
them,  and  so  avoid  the  necessity  of  litigation,  he  muit 
furnish  those  particulars,  and  there  can  be  no  doubt  that 
in  that  section  the  term  ''particulars''  means  such  as 
would  enable  the  Company  to  ascertain  the  true  value  of 
the  lands,  and  so  ofier  the  party  interested  compensation 
accordingly.  If  he  declines  to  treat,  or  if  negotiations 
having  been  entered  into  do  not  issue  in  a  satisfactory 
result,  the  Company  are  not  defeated  in  their  right  to 
get  the  lands,  for  they  are  to  take  possession  of  them. 
In  that  case  the  position  of  the  parties  is  reversed ;  the 
owner  of  the  lands  must  make  his  claim  for  com- 
pensation, and  the  68th  section  requires  that  in  that 
claim  he  should  state  "the  nature  of  the  interest  in 
such  lands ;"  and  the  question  is  whether  the  statement 
may  be  less  full  than  that  which  he  would  have 
been  bound  to  make  if  it  had  been  a  statement  of  par- 
ticulars under  sect.  18.     There  can  be  no  reason  why  he 
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should  afford  less  complete  information  where  he  claims 
compensation  from  the  Company  adversely,  they  having 
taken  possession  of  his  lands,  than  where  he  makes  the 
claim  with  a  view  to  negotiation  which  may  end  in  an 
agreement  as  to  the  amount.  On  the  contrary,  as  soon 
as  the  parties  assume  a  hostile  attitude,  there  is  the 
greater  reason  why  the  owner  of  the  land  should 
give  fiill  information,  inasmuch  as,  if  they  cannot 
agree,  and  the  matter  goes  before  a  jury,  the 
Company  will  have  to  pay  the  penalty  of  costs  under 
sect.  51  if  they  have  not  made  such  an  offer  as  the  jury 
shall  deem  reasonable.  And  it  is  plain  that,  unless  the 
Company  have  such  information,  they  cannot  be  in  a 
situation  either  to  satisfy  the  claim  of  the  owner  of  the 
lands  without  having  recourse  to  litigation,  or  to  make 
such  an  offer  of  compensation  as  will  bear  them  harm- 
less vdth  regard  to  costs.  On  these  grounds,  therefore, 
I  think  that  the  true  construction  of  sect.  68  is,  that  the 
term  *' nature  of  the  interest''  in  that  section  is  equivalent 
to  the  term  '*  particulars  of  estate  and  interest,"  which  is 
used  in  sect.  18.  In  the  present  case,  all  that  the  claim- 
ant has  stated  is,  that  his  interest  is  leasehold.  That 
affords  no  guide  for  the  Company  either  as  to  paying 
him  at  once  the  fiill  amount  of  compensation  claimed, 
or  making  him  an  offer  which  would  put  them  in  a 
right  position  as  to  costs.  I  think  therefore  he  has  not 
done  sufficient,  and  that  the  Company  are  entitled  to 
say  that  this  notice  is  not  such  that  they  are  liable  to 
pay  the  amount  of  compensation  claimed. 

As   to  the   case   of  Cameron  v.  The   Charing  Cross 
Railway  Company  (o),  I  fully  concur  in  that  decision, 
upon  the  ground  that  the  obstruction  in  that  case  being 
(a)  16  C.  B.  N.  S.  430. 
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temporary,  it  was  unnecesaazy  id  order  to  guide  die  Ccb- 
pany  that  the  daimaut  should  state  more  thantbiik 
had  the  interest  of  an  occupier;  but  the  Isngoageof  die 
Judges  there  does  not  apply  to  the  present  < 


Crompton  J.  The  question  is  whether  a  valid  note 
was  given  by  the  plaintiff  to  the  Company.  Sect  68  pita 
the  Company  in  a  bad  position;  it  subjects  diem  tapq* 
the  whole  amount  claimed  if  they  do  not  perfi)rm  a  co- 
tain  act  which  they  are  ordered  by  the  LegiaktoRtD 
perform  on  receiving  a  valid  notice.  We  ought  to  m 
clearly  that  a  notice  givien  under  such  a  proviakn  ■ 
valid.  I  think  the  notice  in  the  present  case  ii  not 
Looking  to  the  words  in  the  last  clause  of  sect  6^ 
"  stating  such  particulars  as  aforesaid^'*  coupUng  tbem 
with  the  words  ^^the  nature  of  the  interest  in  sod 
lands  in  respect  of  which  he  claims  compensatioa"  ia 
the  preceding  part  of  the  section^  and  then  lookiif 
back  to  sects.  18,  21  and  2S,  which  deal  with  a  similar 
matter^  and  in  which  occur  the  expressions  "the  par- 
ticulars of  their  estate  and  interest/'  ^'the  particolan 
of  his  claim/'  and  "  the  nature  of  the  interest,'^  I  am 
inclined  to  think  it  would  not  be  a  strained  constractiaii 
to  say  that  the  Legislature  m^ant  the  same  thing  hj 
these  expressions  in  sect  68.  In  modern  Acts  of  Pa^ 
liamcnt  we  have  frequently  to  complain  of  vaiiationi 
being  made  in  the  language  for  no  apparent  reason  excqit 
that  it  is  supposed  to  be  more  elegant  and  look  better 
in  print.  The  object  of  the  notice  is  that  the  Company 
may  act  upon  it,  by  resolving  whether  they  will  pay  the 
amount  claimed  or  not.  But  this  notice  only  says  that 
the  interest  of  the  claimant  is  leasehold.  It  docs  not  saj 
whether  it  was  the  residue  of  a  term^  as  it  happened  to 


XXVm.   VICTORIA. 


781 


be  in  the  present  case,  or  a  tenancy  from  year  to  year, 
or  a  fireehold  lease  for  life  or  liVes,  or  a  long  valuable 
lease.  It  does  not  give  any  information  upon  which 
the  Company  could  act 

I  agree  with  the  Judges  in  the  Court  of  Common  Pleas, 
that  the  notice  is  not  to  supersede  all  inquiry*  The  most 
minute  particulars  a  notice  could  state  would  still  leave 
it  necessary  for  the  Company  to  inquire  as  to  the  value 
of  the  land  and  other  matters ;  but  the  claimant  is  to 
give  them  sufficient  information  to  put  them  upon  in- 
quiries which  would  enable  them  to  judge  whether  the 
claim  is  too  large,  and  how  they  should  act  upon  the 
notice.  In  treating  this  as  a  question  whether  the  notice 
is  sufficient,  with  reference  to  the  nature  and  circum- 
stances of  the  daim^  we  act  upon  the  principle  of  the 
decision  in  Cameron  v.  The  Charing  Cross  Railway 
Company  {a).  In  that  case  the  question  was  whether 
the  notice  was  sufficient  with  reference  to  a  claim  of 
compensation  for  injury  to  an  occupier  by  a  temporary 
obstruction ;  here  the  question  is  whether  the  notice  is 
sufficient  with  reference  to  a  claim  of  compensation  for 
taking  land.  My  brother  Keating  expressly  says,  p.  451, 
**  The  distinction,  I  think,  was  well  pointed  out  by  Mr. 
Maclachlan,  in  his  able  argument,  between  the  notice 
required  where  the  Company  give' notice  of  their  inten- 
tion to  take  land^  and  the  notice  in  a  case  like  this, 
where  the  claim  is  in  respect  of  an  injury  which  could 
only  aflfect  the  occupying  tenant.*'  Whether  claim- 
ants give  a  sufficient  notice  is  a  question  of  law  for  us, 
like  the  question  whether  notice  of  dishonour  of  a  bill 
of  exchange  is  sufficient.     In  my  opinion  this  notice 
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is  not  sufficient  under  the  circumstances^  and  therefor 
the  rule  must  be  made*  absolute. 

Mellor  J.  I  entirely  agree  in  the  view  which  th( 
Lord  Chief  Justice  has  taken  of  the  machinery  of  stal 
8  &  9  Vict.  c.  18.,  and  of  the  effect  of  its  provisioni 
Looking  at  sect.  68»  I  think  the  words  '' nature  o 
the  interest  in  such  lands'*  may  be  read  as  in 
eluding  not  only  quality  but  quantity^  when  we  fine 
them  in  immediate  connection  with  the  words  "in 
respect  of  which  he  claims  compensation,  and  tiic 
amount  of  the  compensation  so  claimed  therein.**  Then 
observe  what  follows  in  case  the  party  desires  to  have 
the  question  of  compensation  settled  by  a  jury : — ^*  And 
unless  the  promoters  of  the  undertaking  be  willing  to 
pay  the  amount  of  compensation  so  claimed,  and  enta 
into  a  written  agreement  for  that  purpose,  they  shall, 
within  twenty-one  days  after  the  receipt  of  such  notice^ 
issue  their  warrant  to  the  sheriff  to  summon  a  jury  &&, 
and  in  default  thereof  they  shall  be  liable  to  pay  the  part] 
so  entitled  as  aforesaid  the  amount  of  oompensatioE 
so  claimed.'^  The  Legislature  must  have  intended  thai 
the  Company  should  have  such  information  of  the  interes* 
for  which  they  were  required  to  pay  or  tender  compea 
sation  as  would  enable  them  to  form  a  judgment  as  tc 
the  amount. 

I  agree  with  my  brother  Cromptan  that  it  is  a  ques- 
tion in  each  particular  case  whether  the  notice  is  suffi- 
cient I  also  agree  with  the  observations  of  the  Judges 
in  Cameron  v.  The  Charing  Cross  Railway  Company  (a); 
for  they  were  looking  only  to  the  nature  of  the  interest 
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which  in  that  case  was  alleged  to  have  been  injuriously 
affected.  The  interest  was  that  of  an  occupier,  and 
the  injury  had  ended  before  the  occupation  ceased. 
Therefore  all  the  information  which  could  be  required 
by  the  Company  in  that  case  was  afforded  by  the  notice. 
I  also  agree  that  it  is  not  intended  that  the  notice  should 
«npersede  all  inquiry  on  the  part  of  the  Company  as  to 
matters  which  are  patent.     The  notice  should  give  that 

m 

information  which  is  peculiarly  vdthin  the  knowledge  of 
the  claimant,  and  is  requisite  to  enable  the  Company  to 
form  a  judgment  as  to  the  propriety  of  the  claim  made 
upon  them,  before  they  issue  their  warrant 
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Shea  J.  In  considering  the  68th  section  of  stat 
8  &  9  VicU  c.  18.,  we  must  look  at  the  words  of  other 
sections,  the  18th,  2l8t  and  23rd,  which  are  neces- 
sarily connected  vrith  it,  also  the  38th  and  51st,  and 
we  must  construe  the  last  clause  of  sect.  68  with  refer- 
ence to  its  manifest  object  and  to  the  effect  which 
the  construction  we  give  it  would  have  upon  that  of 
the  88th  and  51st  sections.  [His  Lordship  read  sect. 
68.]  When  we  look  back  to  sect.  38  we  find  that,  in 
the  requirement  of  sect.  68,  that  the  Company  shall  issue 
their  warrant  within  twenty-one  days  after  the  receipt  of 
notice  from  the  party  of  his  '^desire  to  have  such  question 
of  compensation  settled  by  a  jury,''  is  involved  the  further 
requirement  that  they  shall  give  not  less  than  ten  days 
notice  of  their  intention  to  cause  such  jury  to  be  sum- 
moned, and  in  such  notice  they  shall  state  what  sum  of 
money  they  are  willing  to  give :  so  that,  incorporating 
the  38th  with  the  68th,  it  is  incumbent  on  the  Company, 
within  twenty-one  days,  not  only  to  issue  their  warrant 
to  the  sheriff  to  summon  a  jury,  but  also  to  state  the 
3  E  2 


784 


1864. 


HXALCT 
T. 

Thames 
Vallbt 
Railway 
Company. 


MICHAELMAS   TERM. 

amount  they  are  willing  to  pay;  and  by  sect  51,  if fli» 
o£fer  a  sum  less  than  that  given  by  the  JTiiy>  thej  lii 
have  to  pay  all  the  costs  of  the  inquiry.  Pnttiiig  tki 
three  sections  together,  it  seems  to  me  that  the  I^gu 
lature  could  not  have  intended  that  it  should  hetnffideD 
to  give  the  Company  a  general  notice^  which  would  m 
enable  them  to  determine  whether  the  compenaifciQi 
claimed  was  reasonable  or  not.  In  the  present  m 
merely  stating  that  the  interest  was  leasehold  would  no 
enable  them  to  form  any  estimate  of  its  valaei 

I  thought,  in  the  course  of  the  argamen^  thtt  ik 
words  ''nature  of  the  interest^'  in  sect.  68  referred  oi^ 
to  the  case  of  arbitration  provided  for  in  sect.  2S  and  n 
the  last  clause  but  one  of  sect.  68  ;  but  the  Lord  Ctk 
Justice  and  my  learned  brothers  did  not  agree  with  im 
and  I  do  not  found  my  judgment  npon  that.  The  won 
*^  particulars^'  in  the  last  clause  of  sect.  68  may  vd 
refer  both  to  the  words  ''nature  of  the  interest*'  in  tk 
preceding  clause  and  to  the  words  at  the  commenoemenl 
of  the  section,  "  entitled  to  any  compensation  in  reiped 
of  any  lands,  or  of  any  interest  therein,  which  shall  hifi 
been  taken  for  or  injuriously  afTected  by  the  execatioi 
of  the  works/*  Therefore^  I  concur  in  the  judgment  o 
the  rest  of  the  Court. 

Rule  absohite 
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The  Queen  against  Hall  Dabe.  Wednesday, 

^  ^  November  9th, 

In  asMssiiiff  land  to  the  poor  rate  the  owner  and  ocenpier  is  entitled,   6  ff  7  FT.  4. 
under  stat.  6  £  7  FT.  4.  c.  96.  s.  1.,  to  have  deductions  made  from  the  c.  96.  s.  1. 
gross  rateable  value  of  his  property  (1 )  in  respect  of  the  general  sewers    Poor  rate, 
tax  imposed  by  the  Court  of  the  Commission  of  Sewers,  under  stat  4  Deductions. 
&  5  yict,  c.  45. ;  (2)  in  respect  of  the  amount  at  which  he  is  rated  by    TenarWs  taxes, 
the  Court  of  the  Commission  of  Sewers  for  the  maintenance  and  clean-    General  and 
sing  of  the  sewers  and  works  in  a  Level  by  which  the  rated  lands  are   local  sewers 
benefited ;  (3)  in  respect  of  the  average  sum  annually  expended  by  him   tax, 
in  the  maintenance  and  repairs  of  a  sluice  or  floodgate  and  Rote,   Expenses  of 
under  the  jurisdiction  of  the  Commissioners,  and  on  his  £mds,  by  which  floodgate  and 
his  lands  alone  are  benefited,  and  which  works  are  necessary  to  main-  ^ea  walL 
tain  the  lands  Id  a  state  to  command  their  rent ;  (4)  in  respect  of  the 
gum  annuallv  expended  by  him  in  the  maintenance  and  repairs  of  a  sea 
wall  which  the  owners  of  lands  fronting  a  navigable  river  were  bound  to 
keep  up  under  a  presentment  made  at  a  Court  of  Sewers,  and  the 
maintenance  of  wnich  wall  was  necessaiy  to  protect  his  lands :  as  all 
the  above  are  tenant's  and  not  landlord's  taxes :  Cockbum  C.  J.  dubitante 
aboQt  the  third  head  and  Mellor  J.  about  the  two  last 

/^N  appeal  to  the  Epiphany  Quarter  Sessions  for  the 
oounty  of  Essex,  in  1864^  against  a  rate  for  the 
relief  of  the  poor  of  the  parish  of  Wenningtonj  the  Ses- 
tnons  oonfirmed  the  rate  subject  to  the  following  case. 

The  appellant  is  the  owner  and  occupier  of  a  mansion 
house  and  about  480  acres  of  land  in  the  parish  of 
Wenningtariy  and  of  this  quantity  400  acres  or  there- 
abouts are  situate  within  the  limits  of  the  level  of 
Wennington.  The  parish  of  Wennington  comprises  in 
its  whole  extent  about  1270  acres  of  land^  of  which 
quantity  not  quite  860  acres  are  situate  within  the 
limits  of  the  Level. 

A  commission  of  sewers  is  legally  existing,  under  and 
by  virtue  of  stat.  23  H.  8.  c.  5.  and  the  several  other 
statutes  relating  to  sewers,  in  the  county  of  Essex,  called 
the  Rainham  Commission,  within  the  jurisdiction  of 
which  (among  others)  is  the  Level  of  Wenrdngton. 

The  400  acres  of  land  situate  in  the  parish  and  within 
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1864.       tte  Level  of  Ifennington  of  which  the  appellant  is  owner 

The  QuKBH    *^^  occupier,  are  duly  taxed  by  the  Court  of  the  Com- 

Hall^Darx    mission  of  Sewers  at  an  annual  sum  amounting  in  the 

average  to  50/.  for  the  general  sewers  tax  under  the 

powers  and  authority  of  stat.  4  &  5  Vict  c.  46.,  and  the 

appellant  duly  pays  such  tax. 

The  appellant  is  also  duly  taxed  and  assessed  by  tbe 
Court  of  the  Commission  of  Sewers,  under  the  authority 
of  the  statutes  in  that  behalf,  in  a  sum  amounting  in 
the  average  to  15i  yearly  for  the  due  maintenance  ind 
cleansing  of  the  sewers  and  works  in  the  Level  of  We^- 
ninffton  from  which  his  lands  in  the  level  receive  benefit 
and  avoid  damage:  this  rate  also  the  appellant  hu 
always  paid. 

There  are  under  the  jurisdiction  of  the  Commissionen 
within  the  level,  and  on  the  lands  of  the  appellant  thov, 
a  sluice  or  floodgate  and  gote,  by  which  the  lands  onlj 
of  the  appellant  are  benefited,  and  which  works  ire 
necessary  to  maintain  the  lands  in  a  state  to  command 
their  rent.  The  sluice  or  floodgate  and  gote  are  repiircc 
and  cleansed  under  the  superintendence  of  the  mani 
bailiff  at  an  annual  average  expense  of  10/.»  which  ii 
borne  by  the  appellant. 

The  lands  situate  within  the  level  of  Wenfungton  abol 
on  the  river  Thame$^  and  are  protected  from  bein^ 
inundated  and  covered  by  the  waters  thereof  by  a  sei 
wall  fronting  the  river,  the  whole  length  of  which  wall 
is  I  mile  6  furlongs  and  23  poles. 

At  a  Court  of  sewers  duly  held  under  the  commissioD, 
on  the  16th  ^jw^Y,  1861,  the  jurors  then  duly  empanelled 
on  their  oath  presented  (as  the  fruits  are),  That  the 
several  persons  named  and  mentioned  in  the  second 
Schedule  thereunder  written  or  thereto  annexed,  whick 
was  to  be  deemed  and  taken  as  part  of  that  presentment, 
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and  their  ancestors  and  predecessors,  as  being  owners  of        iSM. 
the  respective  quantities  of  land  within  the  level  and     xhe  Qukkh 
the  jurisdiction   aforesaid   set  opposite  to  such   their    h^j^Jj)^^^ 
respective  names  and  descriptions  in  the  Schedule,  had 
from  time  immemorial  been  used  and  accustomed  to 
repair  and  of  right  ought  to  have  repaired,  and  the  said 
several  persons  still  of  right  ought  to  repair,  at  their 
own  respective  costs  and  charges,  when  and  as  often  as 
requisite  in  respect  of  their  lands  and  their  respective 
estates  therein,  and  by  reason  of  their  being  such  owners 
thereof,  the  several  and  respective  quantities  of  walling 
within  the  level  and  at  the  respective  parts  or  places 
mentioned  or  specified  and  set  forth  in  the  last  men- 
tioned  Schedule.     And   that    the   several   persons   so 
named  and  mentioned  in  the  last  mentioned  Schedule 
were  then  the  owners  of  the  particular  lands  therein 
also  mentioned  opposite  to  their  respectives  names  and 
descriptions,  and  as  such  owners  and  in  respect  of  such 
lands  and  their  estates  therein  respectively  ought  by 
reason  of  the  immemorial  custom  and  usage  aforesaid 
'  to  support,  maintain,  and  repair  the  walling  at  their 
own  respective  costs  and  charges  in  the  proportions 
mentioned  and  set  forth  in  the  same  Schedule  opposite 
such  names  and  descriptions  respectively,  and  at  the 
respective  parts  or  places  therein  also  in  that  behalf 
mentioned  and  described. 

In  the  second  Schedule  annexed  to  the  presentment 
the  appellant  is  mentioned  to  be  liable  to  repair  4  fur- 
longs 38  poles  of  the  walling  as  owner  of  88  a.  3  r.  30  p. 
of  land  situate  within  the  level,  and  also  another  length 
of  1  furlong  15  poles  of  the  walling  as  owner  of  67  a. 
and  9  p.  also  situate  within  the  level.  The  88  a.  3  r. 
30  p.  and  67  a.  and  9  p.  respectively  form  part  of  the 


y. 
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1864.  400  acres  within  the  lerel  of  which  the  appeDant  ii  ni 
^iMQuvnT  ^^^^  <u^<^  occupier  as  afiiresaid^  and  the  appdhatn 
fsict  maintains  and  repairs  the  4  fbilongs  88  pda  mI 
1  fhrlong  15  poles  of  walling,  and  the  expense  of  &e 
maintenance  and  repair  thereof  amounts  on  an  avenge 
to  40/.  yearly.  The  owners  of  the  other  lands  nca- 
tioned  in  the  Sdiedule  (comprising  altogether  sbosl 
400  acres  only  out  of  the  entire  lands  situate  withia  tke 
level)  repair  the  remainder  of  the  sea  wall  aooordiiigtD 
their  respectiye  liabilities. 

The  appellant  was  rated  in  the  poor  rate  appeski 
against,  and  which  was  made  in  acxxxrdance  with  At 
valuation  list  approved  by  the  committee  acting  undcf 
The  Union  Assessment  Committee  Act  1862,  25  ftS6 
Vkt  c  103.     [The  rate  was  set  put.] 

In  assessing  and  rating  the  appellant  to  the  nte  no 
deduction  or  allowance  whatever  was  made  for  <Nr  in 
respect  either  of  the  general  sewers  tax  or  the  rate  fat 
the  maintaining  and  cleansing  of  the  sewers,  nor  fior  or 
in  respect  of  the  respective  amounts  expended  by  the 
appellant  for  repairing  and  cleansing  the  sluice  or 
floodgate  and  gote^  or  for  the  maintenance  and  repairing 
of  the  sea  wall^  and  it  was  admitted  that  if  such  deduc- 
tions had  been  made  the  assessment  in  other  respects 
would  be  proper  and  just.  The  appellant  contended 
before  the  assessment  committee  that  he  was  entitled  to 
a  deduction  in  respect  of  all  those  sums,  bnt  they  refused 
to  make  any  allowance  in  respect  of  any  of  them. 

The  appeal  to  the  Sessions  was  then  brought,  and  tiie 
questions  ndsed  thereby  were,  whether  the  appellant  wss 
entitled  to  have  a  deduction  made  from  the  gross  rate- 
able value  of  his  property  in  respect  of  any  or  either 
and  which  of  the  said  several  sums. 
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The  questions  for  the  opinion  of  the  Court  were  : —  1864. 

First.  Whether  in  the  rate  the  appelltot  was  entitled    The  Qubbn 
to  a  deduction  from  the  gross  estimated  rental  of  his   „     ^j. 
property  in  respect  of  the  general  sewers  tax. 

Secondly.  Whether  in  the  rate  the  appellant  was 
entitled  to  a  similar  deduction  in  respect  of  the  amount 
at  which  he  was  rated  for  the  maintenance  and  cleansing 
of  the  sewers  and  works  in  the  level. 

Thirdly.  Whether  in  the  rate  the  appellant  was  entitled 
to  a  similar  deduction  in  respect  of  the  sum  annually 
expended  by  him  in  the  maintenance  and  repairs  of  the 
sluice  or  floodgate  and  gote  upon  his  lands. 

Fourthly.  Whether  in  the  rate  the  appellant  was 
entitled  to  a  similar  deduction  in  respect  of  the  sum  an- 
nually expended  by  him  in  the  maintenance  and  repairs 
of  the  sea  waU. 

Lushy  Murphy  and  Horace  Davey^  for  the  respondents. 
— ^First.  The  general  sewers  rate  is  a  landlord's  tax,  and 
if  paid  by  the  tenant  may  be  deducted  from  the  rent ; 
and  therefore  is  not  to  be  deducted  in  estimating 
the  net  annual  value  of  property  under  The  Parochial 
Assessments  Act,  6  &  7  fT.  4.  c.  96.  $,  1. ;  Palmer  v. 
Eariih  (a).  Baker  v.  GreenhiU(b).  Stat.  23  H.  8.  c.  5. 
s.  8.  gives  the  Commissioners  power  to  seize  and  sell 
the  land  in  the  event  of  nonpayment  of  this  tax,  which 
shews  that  it  is  a  landlord's  tax. 

Secondly.  So  also  is  the  annual  tax  for  maintaining 
and  cleansing  the  sewers  and  works  in  the  Level. 

Thirdly.  The  expenses  of  maintaining  and  repairing  the 
sluice  or  floodgate  and  gote,  by  which  the  lauds  of  the 
appellant  only  are  benefited,  are  not  within  the  terms  of 

(a)  14  M.  #  W.  428.  (b)  3  Q.B.  148/ 
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1864. 
The  Qdbbn 

V. 

Hall  Dabs. 


Stat.  6  &  7  fV,  4.  c.  96.  s.  1.,  '^  other' expenses,  if  any, 
necessary  to  maintain  them''  [the  hereditaments]  ''in  a 
state  to  command  such  rent.''    . 

Fourthly.  The  sea  wall  is  no  part  of  the  appellant's 
premises^  and  therefore  the  expense  of  maintaining  and 
repairing  it  is  not  to  be  deducted  in  estimating  the 
net  annual  value.  In  Reff.  v.  The  Inhabitants  of  Vange(a) 
it  was  held  that  the  appellant  was  not  entitled  to  a  de- 
duction in  respect  of  such  a  seawall.  The  only  difference 
between  that  case  and  the  present  is  that  the  annual 
cost  of  maintaining  the  sea  wall  there  was  equal  to  the 
gross  annual  value  of  the  land.  [Cockbum  C.  J.  The 
cost  of  a  sea  wall  diminishes  the  actual  value  of  the 
land.]  Under  stat.  6  &  7  ^.  4.  c.  96.  s.  I.  the  net 
annual  value  of  the  property  in  the  supposed  tenant's 
hands  is  to  be  ascertained. 


Mellish  and  Pkilbrick,  for  the  appellant. — First  The 
general  sewers  tax  is  a  tenant's  tax :  it  is  imposed  under 
stat.  4  &  6  Vict.  c.  45.  «.  I.  The  annual  expense  of 
keeping  up  the  commission  of  sewers  is  a  charge  on  the 
occupier,  not  on  the  owner.  By  sect  2  of  the  Act 
the  Court  of  Sewers  are  empowered  to  direct  the  appor- 
tionment of  the  general  tax  ''  among  the  occupiers  of 
the  lands  and  hereditaments"  in  each  parish^  township 
or  place,  within  the  jurisdiction  of  the  Court  of 
Sewers,  "  in  such  proportions  and  upon  such  individuak 
as  of  right  ought  to  pay  the  same."  And^  by  sect  3, 
the  remedy  for  recovery  of  the  apportioned  rate  is  by 
distress  on  the  person  rated^  and  there  is  no  provision 
enabling  him  to  deduct  it  from  the  rent  paid  to  his  land- 
lord. The  Commission  recited  in  thefirst  statuteof  sewers, 
(a)  3  Q,  B.  342. 
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H.  8.  c.  5.  s.  3.^  empowers  the  Commissioners  to        1864>. 


the  person  "  who  hath  or  holdeth  any  lands  or  xhe  Queen 
tenements  &c./'  which  applies  to  the  occupier  as  much  h^Jp^^b. 
as  to  the  owner  of  the  fee.  \Shee  J.  In  Com,  Dig. 
Sewers  (A.)  it  is  said,  "  By  the  common  law  the  King 
might  make  a  commission  for  the  survey  and  repair  of 
the  banks^  walls^  and  other  fences  against  the  sea, 
before  any  statute  of  sewers  /'  and  the  principle  is  that 
those  only  are  liable  to  be  assessed  who  derive  or  are 
likely  to  derive  benefit  from  the  repair.  In  the  same 
book  (E.  2.),  *'It  is  sufficient  to  charge  the  visible  owner 
or  occupier;  for  if  he  is  not  liable  for  the  whole,  he 
may  be  remedied  by  application  to  the  Commissioners.^' 
And  in  (E.  5.)  "  So,  to  extraordinary  repairs,  which  tend 
to  the  benefit  of  the  inheritance,  a  lessor,  or  reversioner, 
or  remainderman,  after  an  estate  for  life,  or  years,  may 
be  assessed.'^  Cockbum  C.  J.  The  words  of  the  Com- 
mission, as  recited  in  stat.  23  H.  8.  c.  5.  s.  3.,  are,  **  all 
those  persons,  and  every  of  them,  to  tax,  assess,  charge, 
distrain,  and  punish,  &c.,  after  the  quantity  of  their 
lands,  tenements,  and  rents,  by  the  number  of  acres 
and  perches,  after  the  rate  of  every  person's  portion, 
tenure,  or  profit,  or  after  the  quantity  of  their  common 
of  pasture,  or  profit  of  fishing,  or  other  commodities 
there  -/'  those  words  point  to  owners  of  inheritance  and 
not  to  estates  for  years.]  If  the  expense  is  merely  to 
keep  up  the  annual  value  the  occupier  is  rateable.  [  Cock- 
bum  C.  J.  Not  qu£  occupier,  but  as  owner  of  a  tenement.] 
Both  the  owner  and  the  occupier  may  be  assessed. 

Palmer  Y.  Earith  (a)  only  decided  that  under  an  agree- 
ment that  the  tenant  should  pay  parochial  and  parlia- 
mentary taxes,  he  was  not  liable  to  pay  a  sewers  rate : 
it  was  assumed  that  independently  of  agreement  the 
(a)  14  M.  #  W.  428. 


Tie  ^^ms 
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^^U4  «wm  rate  would  be  paid  bjr  the  tenant  In  Her  t. 
^liiowj  a%  dedded  belbre  stat.  6fc  7  ir.4wc9&,ii 
W3S  hdd  that  land  which  waa  limfaie  to  a  aewen  ntem 
not  nteable  at  the  same  sum  Imnd  aa  not  so  HaUe,  bd 
should  be  rated  at  that  aam  minna  the  sewen  nte: 
thoo^  Lard  Tenitrdem,  who  died  before  judgment  i« 
delivered,  waa  of  a  different  opimon  (see  p.  69).  Br 
Stat.  6k  7  IT. 4.  e.  96.  s.  1.  the  rate  is  to  be  made npoi 
an  estimate  of  the  net  annnal  Talne  of  the  aerend  heI^ 
dxtamencs  rated  thereunto  ;  and  the  net  annual  valoe  a 
explained  br  the  subsequent  worda  which  are  ^'fineeof" 
DOC  ^  deducting^  "  all  usual  tenant's  rates  and  taxes.^ 
'CixUmm  C.  J.  Confusion  ia  introduced  by  thoK 
words  ;  of  course  the  tenant  in  offering  a  rent  takes  into 
account  the  expenses  with  which  his  profits  will  be  en- 
cumbered. If  we  treat  all  about  tenant's  rates  and  taxei 
as  surplusage  we  get  an  intelligible  rule.] 

Secondly.  The  annual  cost  of  maintaining  and  dean- 
sing  the  sewers  and  works  from  which  the  appeUanfs 
lands  in  the  lerel  receiTe  benefit  and  avoid  damage  is 
also  a  tenant's  tax. 

ThirdlT.  The  expense  of  maintaining  and  repairing 
the  sluice  or  flood  gate  and  gote  upon  the  appellant's 
land  is  not  dbtinguishable  from  the  expense  of  repairing 
a  house  or  bam. 

Fourthlv.  The  sea  wall  benefits  other  land^  but  eadi 
landowner  who  fronts  the  shore  pays  for  the  maintenance 
of  it  in  proportion  to  the  length  of  his  land  abutting  on 
the  sea.  R^.  v.  The  Inhabitants  of  Vange  {b)  has  no 
bearing  on  this  case.  There  an  island  required  a  sea 
wall  all  round  it^  and  on  a  grant  of  one-third  of  the 
lands  in  the  island  to  the  appellant  he  undertook  to 
maintain  the  sea  wall ;  and  the  question  was  whether 
(a)  iB.fAd.  61.  {b)  3  Q.  B,  242. 
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he  was  rateable  to  the  poor  at  all,  the  assessment  on        1864. 
the  lands  granted  being  equal  to  the  full  annual  rent ;   "The^uBBK~ 
but  it  was  held  that  he  was  rateable  for  the  full  annual    halJdabb 
value  of  his  lands^  as  the  repair  of  the  sea  wall  was  a 
burden  on  his  property  like  a  mortgage  or  rent  charge. 
\^Crampt(m  J.     The  burden  of  keeping  up  the  sea  wall 
was  part  of  the  price  he  paid  for  the  land.] 

None  of  these  taxes  are  imposed  for  extraordinary 
repairs^  and  therefore  deductions  ought  to  be  allowed  in 
respect  of  all  of  them  as  expenses  necessary  in  order  to 
maintain  the  property  in  a  state  to  command  the  rent. 

CocKBURN  C.  J.  I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  appellant. 

As  to  the  first  and  second  heads^  the  question  is  whether^ 
in  assessing  to  the  poor  rate  the  property  of  the  appel- 
lant^ who  is  owner  and  occupier^  for  the  purpose  of  ascer- 
taining the  rateable  value^  a  deduction  should  be  made 
in  respect  of  the  general  and  local  sewers  rates  and  taxes 
to  which  the  property  is  subject.  The  Parochial  Assess- 
ments Act,  6Sc7  fV.4i.c.  96.  s.  1 .,  provides  that  an  estimate 
ahaU  be  made  of  the  net  annual  value,  and  that  such  value 
shall  be  ascertained  by  the  rent  at  which  the  land  would 
let  from  year  to  year  after  deducting  all  usual  tenant's 
rates  and  taxes.  It  is  said  on  behalf  of  the  appellant, 
first,  that  these  sewers  rates  imposed  under  the  authority 
of  stat.  4  &  6  Vict  e.  45.  are  tenant's  taxes,  and  there- 
fore to  be  deducted ;  and  secondly,  supposing  they  are 
not  tenant's  taxes,  still  they  are  to  be  deducted,  for  stat. 
6  &  7  f^.  4.  c.  96.  8.  1.  goes  on  to  provide  that  the  rent 
which  the  supposed  tenant  pays  shall  be  subject  to 
further  deduction  in  respect  of  the  probable  average 
annual  cost  of  repairs,  insurance,  and  other  expenses. 
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1864.  necessary  to  maintain  tbe  property  in  a  state  to  com 
The  QuKKN  mand  the  rent.  Whether  expenses  not  incurred  by  thi 
HAuTbAaE.  proprietor  himself,  but  cast  upon  him  by  the  maintenano 
of  the  district  sewerage  to  which  he  is  by  Act  of  Parlia 
ment  compelled  to  contribute,  are  expenses  within  thii 
provision,  is  a  difficult  question.  It  is,  however,  noi 
necessary  to  decide  it,  because  I  think  we  are  warrantee 
in  holding  that  the  rates  and  taxes  in  question  arc 
tenant's  taxes.  By  The  Sewers  Act,  23  H.  8.  c.  5.  *.  3., 
it  is  provided  that  the  Commissioners  of  Sewers  for  tbe 
purpose  of  maintaining  sea  walls,  sewers  8cc.,  shall  tax, 
assess  and  charge  the  persons  holding  lands  or  tene- 
ments within  the  Emits  of  the  commission  ''after  the 
quantity  of  their  lands,  tenements,  and  rents,  by  the 
number  of  acres  and  perches,  after  the  rate  of  every 
person's  portion,  tenure,  or  profit.''  Whenever,  therefore, 
the  Commissioners  find  a  person  in  possession  of  a  tene- 
ment within  their  district,  they  are  entitled  to  tax  him 
according  to  the  nature  of  his  interest  and  the  profit  he 
derives  from  his  land.  What  would  be  the  position  of 
the  imaginary  tenant  from  year  to  year,  referred  to  in 
stat  6  &  7  ^.  4.  c.  96.,  in  occupation  of  land  within 
this  district  ?  He  is  liable  to  be  taxed  according  to  the 
quantity  of  his  interest,  and  therefore  he  is  liable  to  an 
annual  assessment  in  proportion  to  his  estate.  There  is 
nothing  in  the  Act  either  expressly  declaring  or  leading 
to  the  inference  that  a  tenant  from  year  to  year  is  not 
included,  or  that  the  reversioner  is  liable  to  reimburse 
him.  The  inference  is  rather  the  other  way,  for  he 
would  not  be  taxed  according  to  the  quantity  of  his 
interest  if  he  were  able  to  come  on  his  landlord  for  the 
payments  he  had  made.  Suppose  a  general  sewers  tax 
imposed  for  all  time  to  come,  the  Commissioners  must 
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distinguish  between  the  occupier  and  the  reversioner,        1864. 

and  assess  them  according  to  the  quantity  of  their  in-    The  Queen 

terest     If  so,  this  is  a  tax  to  which  the  tenant  is  liable    nAL^DARB 

to  be  assessed  and  which  he  is  bound  to  pay,  and  which 

he  is  not  able  to  call  upon  his  landlord  to  reimburse 

him.     It  is  properly  and  essentially  a  tenant^s  tax, 

which  is  a  tax  which  the  tenant  in  occupation  is  not 

only  primarily  but  ultimately  called  on  to  pay,  and, 

being  so,  is  to  be  deducted  from  the  rent  in  calculating 

the  rateable  value. 

The  third  and  fourth  heads  have  no  reference  to  yearly 
value,  but  relate  to  permanent  works ;  and  the  question 
is  whether  they  are  within  the  description  of  expenses 
necessary  to  maintain  the  property  in  a  state  to  command 
the  rent.  Although  I  have  diflSculty  as  to  the  sum  ex« 
pended  for  the  maintenance  and  cleansing  of  the  sluice 
or  floodgate  and  gote,  I  have  not  the  same  difficulty 
as  to  that  expended  for  the  maintenance  and  repair  of 
the  sea  wall.  However,  they  are  not  expenses  incurred 
by  the  proprietor  himself,  but  in  the  course  of  carrying 
out  a  general  scheme,  and,  the  deductions  claimed  being 
only  in  respect  of  the  average  annual  cost,  I  think  they 
also  ought  to  be  allowed. 

Cromfton  J.  had  left  the  Court. 

Mellor  J.  I  have  some  doubt,  but  on  the  whole 
my  opinion  agrees  with  that  of  the  Lord  Chief  Justice 
as  to  the  two  first  heads,  for  the  reasons  which  he  has 
given.  They  are  deductions  which  the  tenant  would 
make  in  fixing  the  rent  which  he  would  give. 

"With  reference  to  the  other  two  heads,  I  am  not  so 
satisfied  that  the  reason  given  applies ;  but,  if  not,  still 
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1864.  they  are  repairs  necessary  to  enable  the  property  to  com- 
The  QuEKN  naand  the  rent,  and  therefore,  in  order  to  ascertain  the 
HalJdarv    rateable  value,  should  be  deducted. 

Shee  J.  The  appellant,  the  owner  and  occupier  of 
lands  and  tenements,  is  rated  on  an  assessment  to  the 
poor  rate,  in  which  no  accoimt  has  been  taken  of  the 
chaise  to  which  400  acres  of  his  property  are  subject 
for  sewers  rates.  The  amount  of  the  sewers  rates  ii 
not  ascertained  by  a  fresh  valuation  from  year  to 
year,  but  is  thrown  over  many  years,  and  in  each 
year  the  rate  is  assessed  on  the  occupier  of  land  and 
is  payable  by  him.  The  question  whether  this 
charge  has  been  rightly  omitted  in  rating  the  appellant 
depends  on  the  construction  of  stat.  6  &  7  ^.  4.  e.  9& 
«•  1.  I  think  the  rent  referred  to  in  that  enactment  ii 
that  which  a  tenant  from  year  to  year  would  give  sub- 
ject, among  others,  to  this  charge;  for  I  understand  the 
words  ''free  of  all  usual  tenant's  rates  and  taxes,  and 
tithe  commutation  rent  charge,  if  any,''  as  meaning 
"  without  regard  to*'  or  "  putting  aside''  all  rates  and 
taxes  which  faU  upon  the  tenant,  and  the  tithe  com- 
mutation rent  charge ;  and  then  are  to  be  deducted  the 
average  annual  cost  of  repairs  and  insurance,  which  the 
landlord  must  pay  unless  there  be  an  agreement  with 
the  tenant  otherwise,  as  well  as  all  other  expenses 
necessarily  incurred  by  the  landlord  in  order  to  enable 
the  property  to  command  the  assumed  rent.  Therefore 
the  sewers  rates  must  be  taken  into  account  in  ascertain- 
ing the  net  annual  value ;  and  the  appellant  is  overrated. 

That  reasoning  would  include  also  the  third  and  fourth 
heads. 

Judgment  for  the  appdknt 
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1804. 


Gledstan^s  and  others  against  The  Corporation  Friday, 

_     ,        _.  _  ^  November 

of  the  RoYAT^  Exchange  Assurance,  nth. 


Marine  In-' 
The  plamti£&  were  agents  in  London  of  an  insurance  Company  at  aurance. 
Hong  Kong,  which  had  also  an  agent  at  Calcutta.    Merchants  at  Co/-    Open  policy^ 
cutta  desirous  of  effecting  insurances  with  the  Company  make  applica-  De/rlaration 
tion  to  their  agent  before  the  goods  are  shipped,  or  the  name  of  the  of  ship. 
intended  shij)  known,  or  the  quantity  or  particalars  of  the  merchandize   Knowledge  of 
defined,  and  if  the  application  is  accepted  a  slip  naming  the  risk  accepted  loss, 
18  delivered  to  the  assured,  and  as  soon  as  the  particular  ship  is  deter-   Knowledge 
mined  on  a  policy  expressed  to  be  upon  the  whole  amount  of  merchan-   of  excess  of 
dize  consigned  by  that  ship  is  drawn  up  and  delivered  to  the  assured :   insurance  on 
what  quantity  of  merchanaize  is  covered  by  the  policy  remains  oncer-   cargo  of 
tain  until  actually  shipped.  t  particulat 

The  Company,  not  aeeming  it  expedient  to  take  upon  themselyes  risks  ship. 
to  a  greater  extent  than  5000/.  upon  any  one  ship,  the  plaintiffs  as  their 
agents  in  London  efiected  on  their  behalf,  with  the  defendants  and  others, 
open  policies  of  insurance  to  cover  the  excess  of  5000/.  upon  any 
one  ship.  In  accordance  with  this  course  of  business  the  plaintifls 
effected  a  policy  of  insurance  with  the  defendants,  dated  the  8th 
October,  1858,  for  7000/.  "Being  on  goods  .  .  .  part  of  10,000/.  to  cover 
the  excess  of  5000/.  which  may  be  taken  by  the  CaUmtta  agent 
of  7%e  Hong  Kong  Insurance  Company  on  any  one  ship."  The  ships 
were  described  as  '*  first-class  ship  or  ships  as  may  be  declared."  From 
time  to  time,  as  the  plainti£&  received  advices  stating  the  names  of  the 
ships  and  the  particulars  of  the  amounts  of  excess  on  each,  they 
made  declarations  of  the  amounts  and  names  of  the  ships  to  the  defend- 
ants, and  indorsements  were  made  of  those  declarations  upon  the  back  of 
the  policy.  On  the  14th  February,  1859,  before  the  preceding  policy 
was  fully  appropriated,  the  plaintiff  efiected  a  further  policy  of  tne  same 
kind  for  7(XX)/.,  with  a  memorandum  "  to  follow  and  succeed  poUcy  8th 
October,  1858."  This  policy  was  also  appropriated  by  declarations  in- 
dorsed thereon  A  similar  policy  was  effected  by  the  plaintiff  with  the 
defendants,  dated  the  31st  March,  1859.  On  the  16th  March,  1860, 
there  remained  5000/.  unappropriated  upon  this  policy.  On  the  same 
day  a  telegram,  dated  Calcutta,  March  10th,  arrived  in  London,  and  was 
known  to  the  plaintiffs  and  defendants,  viz.,  '*Ship  R.  6r.  burnt  and 
scuttled  some  cargo  will  be  saved."  On  the  17th  March  the  plaintiff 
appropriated  the  remaining  5000/.  upon  the  policy  of  the  31st  March, 
18a9,  to  other  ships.  On  the  TJth  March,  1860,  the  plaintiffs  effected  a 
further  policy  in  the  usual  terms  for  10,000/.  to  follow  and  succeed  the 
pdicy  of  the  31st  March,  1859.  On  the  21  st  March  the  plaintiffs  in  due 
course  received  instructions  from  the  Calcutta  agent,  despatched  on  the 
15th  February,  for  an  insurance  on  the  R.  O.,  and  immediately  notified 
to  the  defendants  that  the  declaration  of  insurance  in  excess  of  5000/. 
on  the  cargo  of  the  B.  G.  would  be  made  upon  the  poUcy  of  the  19th 
March,  and  on  the  26th  March,  having  received  the  full  particulars 
from  Calcutta,  indorsed  on  the  policy  a  declaration  of  the  amount  in 
excess  of  5000/.  upon  that  ship.  On  the  24th  March,  1860,  before  the 
last  mentioned  policy  was  exhausted  and  while  there  remained  upwards 
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of  5000/.  unappropriated  upon  it,  the  plaintiffe  effected  a  ftirther  poU< 
with  the  defendants  for  20,000/L  to  follow  the  policy  of  the  19th  Mart 
1860,  and  a  memorandum  was  indorsed  on  the  policy  erf"  the  19th  Mart 
1860,  as  follows,  "  20.000/.  to  follow  25th  March,"  such  date  being 
mistake  for  the  24th  March,  Similar  policies  were  from  time  to  tii 
effected  during  the  currency  of  the  preceding  policy,  and  there  remain 
upon  the  last  of  them  an  amount  unappropriated  more  than  suffioent 
c<:)ver  the  amount  for  the  R.  G. 

Held,  that  the  pUintiflfe  were  entitled  to  recover  in  respect  of  the  exa 
over  £bOOO  upon  the  cargo  of  the  R.  (r.,  inasmuch  as :  ( 1)  The  fact 
the  loss  of  the  R.  G.  bemg  known  at  the  time  of  the  policy  of  t 
19th  March,  1860,  did  not  affect  its  validity ;  (2)  it  was  not  then  knoi 
that  the  defendants*  Company  had  any  excess  over  X5000  upon  the  cai; 
of  the  R.  G. ;  and  (3),  semble,  the  plaintifls  would  have  been  entitled 
recover  if  it  bad  been  known. 


'T'HIS  was  an  action  to  recover  2715/.,  the  amount  < 
a  partial  loss,  alleged  to  have  attached  under  one  ( 
other  of  certain  open  policies  on  goods  insured  in  tl 
sum  of  7699/.  Is.  3d.,  whereof  4738/.  was  declared  o 
policies  hj  ship  or  ships  in  respect  of  the  cargo  of  tl 
ship  Bed  Gauntlet,  which  was  totally  lost  by  fire  i 
Calcutta  ;  and  the  following  special  case  was  stated  b 
an  arbitrator  pursuant  to  a  Judge's  order. 

The  plaintiffs  are  merchants  in  London^  and  act  as  ti 
agents  there  of  The  Hang  Kong  Insurance  Company.  Th: 
Company  is  established  at  Hong  Kong,  and  carries  o 
the  business  of  marine  insurance  there  and  elsewhen 
and  they  have  an  agent  established  at  Calcutta  wit 
general  authority  to  underwrite  policies  on  the 
behalf. 

The  course  of  business  of  the  Company  in  takio 
risks  at  Calcutta,  so  far  as  it  is  material  to  this  case,  i 
as  follows.  Merchants  at  Calcutta  intending  to  mak 
consignments  of  merchandize,  for  example  to  the  Unite 
Kingdom,  and  being  desirous  of  securing  insurances  upoi 
the  same  with  the  Company,  make  application  to  tb 
agent  of  the  Company  some  time  before  the  goods  ar 
actually  shipped,    or  even   the  name   of  the  intende 
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ship  is  known^  or  the  precise  quantity  or  particulars  of 
the  merchandize  is  defined ;  and  if  the  application  is 
accepted  a  slip  naming  the  risk  accepted  in  general 
terms,  but  without  naming  the  ship  or  specifying  the 
particulars  of  the  merchandize^  is  delivered  to  the 
assured,  and  as  soon  as  the  particular  ship  is  determined 
on  a  formal  policy  of  insurance,  expressed  to  be  upon 
the  whole  amoimt  of  merchandize  which  the  assured 
may  consign  by  that  particular  ship,  is  drawn  up  and 
delivered  to  him :  what  quantity  of  merchandize  is 
oovered  by  such  policy  remains  uncertain  until  the  same 
is  actually  shipped. 

Under  these  circumstances  the  Company  do  not  know 
at  the  time  of  issuing  a  policy  of  insurance  what  may 
prove  ultimately  tx>  be  the  amount  of  risk  taken  by 
them  on  any  particular  ship,  and,  not  deeming  it  expe- 
dient to  take  upon  themselves  risks  to  a  greater  extent 
than  6000/.  upon  any  one  ship,  the  plaintiffs,  as  their 
agents  in  London,  effect  on  their  behalf  with  the  defend- 
ants and  others  open  policies  of  insurance  to  cover  the 
several  amounts,  if  any,  which  the  Company  may  have 
taken  in  excess  of  5000/.  upon  any  one  ship.  The 
maximum  amount  of  value  to  be  insured  in  these  policies 
18  fixed  therein. 

In  accordance  with  this  course  of  business  the  plain- 
tiffs effected  a  policy  of  insurance  with  the  defendants, 
dated  the  8th  October,  1858,  and  numbered  22,112,  for 
7000/.,  the  subject  of  insurance  being  described  and 
valued  as  follows : — ''  Being  on  goods  free  of  all  average 
part  of  10,003/.  to  cover  the  excess  of  5000/1  which  may 
be  taken  by  the  Calcutta  agent  of  The  Hong  Kong 
Insurance  Company  on  any  one  ship  warranted  to  be 
shipped  on  or  before  81st  March,  1859.^'     The  ships 
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1864.       ^^^  described  as  being  '^  first-class  ship  or  ships  as  ma] 
be  declared/' 


Glbdstah: 


V-  The   Calcutta  agent   of  The  Hong  Kong  Luuranc 

EzoHAMOB     Company  had  taken  risks  on  goods  whicb  exoeedei 
Absutiuico. 

5000/.  on  single  ships^  and  from  time  to  time^  as  tb 

plaintiffs  received  advices  from  the  Company  to  tha 
effect  stating  the  names  of  the  ships  and  the  par 
ticulars  of  the  amounts  of  excess  on  each^  the  plain 
tifis  made  declaration  of  the  amounts  and  names  of  tb 
ships  to  the  defendants^  and  indorsements  were  made  ol 
those  declarations  upon  the  back  of  the  policy.  [TheM 
indorsements  were  set  out,  the  first  being  dated  13tl 
November,  1858,  and  the  last  16th  March,  1859.]  The 
particulars  of  the  subjects  of  risks  covered  by  this  pdicj 
were  thus,  on  the  16th  March,  1859,  completed,  and  the 
policy  fully  appropriated,  or,  as  it  is  sometimes  expressed^ 
"  consumed/' 

On  the  12th  February,  1869,  before  the  last  men- 
tioned policy  was  frdly  appropriated,  the  jdaintiffs  pro- 
posed  to  effect  a  frirther  policy  of  the  same  kind  fia 
7000L  This  proposition  was  made  by  means  of  i 
memorandum  which  was  indorsed  on  the  back  of  th< 
last  mentioned  policy  as  follows : — "  12th  February, 
70001  to  follow  this ;"  and  this  proposal  being  accepted, 
a  policy,  numbered  8686/83,  and  dated  February  14tli, 
1859,  was  effected  for  7000/.,  being  expressed  tc 
be  "on  goods  part  of  10,000/.  to  cover  the  excess  oi 
5000/.  on  any  one  ship  free  of  all  average  to  follow  and 
succeed  policy  No.  22,112,  8th  October,  1858,  warranted 
to  be  shipped  on  or  before  80th  June,  1859.''  This 
policy  was  in  like  manner  appropriated  by  declaratioDi 
endorsed  thereon  as  before,  the  last  of  which,  being  upon 
part  value  of  a  policy  on  ship  fV.  W.  SmUh,  was  dated 
7th  November,  1859. 
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i  similar  policy  was  also  opened  by  the  plaintifiTs        1864. 

1    the    defendants,  numbered   7529/80,   and  dated    gledstamiw 

reh  8Ut,  1859,  also  for  7000/.,  "  being  upon  goods       ^^^^ 

k  of  10,000/.  to  foUow  and  succeed  poUcy  No.  8686/33     ^^^^ 

3d  14th  February,  1859,  warranted  to  be  shipped  on 

before  81st  December,  1859,^'  and  a  memorandum 

1  indorsed  on  policy  No.  8686/33  as  follows :— "  8lst 

reh.    7000/.  to  follow  this  at  30/.''     On  the  7th  No- 

ber,  1859,  the  first  indorsement  was  made  upon  this 

ej,  and  was  upon  the  remainder  of  the  policy  on 

)  W.  W.   Smith,  partly  appropriated  by  the  last 

orsement  on  the  preceding  policy. 

)n  the  16th  March,  1860,  there  remained  still  5000/. 

appropriated  upon  the  open  policy  dated  March  31st, 

\9. 

)n  the  same  day  a  telegram  arriyed  in  London  by 

Bed  Sea  and  India  telegraph,  having  been  dispatched 

n  Calcutta  six  days  preyiously,  containing  the  fol- 

ing  message : — 

'From  Malta,  dated  16,  time  8  p.m. 

"Ho  Lloyd! 8,  London. 
*Ship  Red  Gauntlet    bound   to  London  burnt   and 
ttled  some  cargo  wiU  be  saved.  Calcutta,  March  10. 
« 16.8.22  a.m.  "  Lhyd,  Calcutta.'' 

rhis  telegram  on  the  same  day,  the  16th  March, 
50,  was  known  to  the  plaintiffs  and  defendants. 
On  the  17th  March,  the  plaintiffs,  in  accordance 
^h  the  course  of  business,  appropriated  the  remain- 
\  5000/1  upon  the  policy  of  March  31st,  1859,  to  in- 
"anoes  in  excess  of  5000/.,  upon  the  ships  City  of 
mchefier,  2000/.,  Blenheim,  2QQ01.,  and  Agamemnon, 
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100021;  and  on  the  Mnne  dajr  tiie  pbmtifi  dbftd 
witb  tbe  defendants  three  spedSe  poGdea  on  beUf  <f 
7%«  Honff  Ktmg  Insurance  Cmmpamg^  one  on  goodi  pr 
City  of  ManchetUr  for  8000/.,  aiu»ther  oo  pxrii  per 
Agamemnon  for  40007.^  and  a  third  on  goods  per  BIa- 
A^'m  for  200021,  parts  of  the  riaka  in  respect  of  fle 
cargoes  of  those  ships  hanng  ahneady  heen  placed  vfOi 
the  open  policy  just  appropriated. 

On  March  19th,  I860,  the  plaintifiB  effected  a  fiiitkr 
policy  for  10,000il  to  follow  the  jwlicj  of  Ifiirdl  SU; 
1859,  which  was  expressed  to  be  as  Ibllowa : — "  Beingfli 
goods  free  of  average  &c.  to  follow  and  aoooeed  poliej 
No.  7529/80,  dated  81st  March,  1859,  warranted  to  k 
shipped  on  or  before  31st  December,  I860.''  The  plib- 
tiffs,  in  the  mode  that  had  been  previoualy  pursued  wkn 
the  prior  policies  were  effected,  indorsed  on  the  poliqr 
No.  7529/80  the  following  memorandum  :—'' 10,OOtt 
to  follow  17th  March  at  80/.''  aa  instructions  for  tk 
policy  of  the  19th  March,  I860,  and  the  defendinti 
initialed  the  memorandum  as  an  acceptance  of  the  risL 

On  the  21st  March,  1860,  the  plaintiffs  in  due  oonne 
received  from  the  Calcutta  agent  of  The  Hong  Ktmj 
Insurance  Company  the  following  instructions  despatched 
from  Calcutta  on  the  15th  February,  1860: — "  In  our 
next  by  regular  mail  you  will  find  particulars  for  iiua- 
rances  under  our  open  policy  for  Red  Gauntlet  and 
SurreyJ^  This  was  t^e  first  intimation  received  in 
England  of  any  insurance  by  The  Hong  Kong  Jbuuranee 
Company  upon  Red  Gauntlet, 

The  plaintiffs,  immediately  upon  the  receipt  of  these 
instructions  from  Calcutta,  notified  to  the  defendants 
that  the  declaration  of  insurance  in  excess  of  50001  <m 
the  cargo  of  The  Red  Gauntlet  would  be  made  upon  the 


XXVni.  VICTORIA. 


803 


last  mentioned  policy  wben  the  particulars  were  received. 
Their  right  to  declare  in  respect  of  The  Red  Gauntlet 
was  however  disputed^  and  on  the  26th  March,  the 
plaintiffs,  having  received  advices  from  Calcutta  that  The 
Hong  Kong  Insurance  Company y  as  the  fact  was^  had  taken 
risks  upon  the  cargo  of  the  ship  Red  Gauntlet  to  the 
amount  of  4738/.  in  excess  of  5000/.  upon  that  one 
ship^  endorsed  a  declaration  of  that  amount  per  Red 
Gauntlet  on  the  back  of  the  policy  of  the  19th  March, 
I860,  and  gave  notice  of  the  same  to  the  defendants. 
The  defendants  refused  to  accept  or  acknowledge  that 
declaration  upon  the  ground  that  the  burning  of  The 
Red  Gauntlet  was  known  to  both  parties  before  the 
policy  was  effected  or  applied  for ;  the  plaintifis  there- 
upon wrote  opposite  the  declaration  per  The  Red  Gauntlet 
the  words  "  in  dispute/'  and  after  doing  so  declared  other 
risks  upon  the  policy  to  the  full  amount,  which  were 
initialed  by  the  defendants,  but  the  words  ''  in  dispute^' 
were  not  noticed  by  them. 

The  plaintiffs,  on  the  24th  March,  1860,  before  the 
last  mentioned  policy  was  exhausted  and  while  there 
remained  upwards  of  5000/.  unappropriated  upon  it, 
effected  a  further  policy  with  the  defendants  for  20,000/. 
to  follow  the  policy  of  the  19th  March,  1860,  and  a 
memorandum  was  indorsed  on  the  policy  of  the  19th 
March,  1860,  asfoUows,  "  20,000/.  to  follow  25th  March,'' 
such  date  being  a  mistake  for  the  24th  March, 

Similar  policies  were  from  time  to  time  effected 
during  the  currency  of  the  preceding  policy,  and  there 
remained  upon  the  last  of  them  an  amount  unappro- 
priated more  than  sufficient  to  cover  the  amount  for 
The  Red  Gauntlet. 

The  interest  of  The  Hong  Kong  Insurance  Company 
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1864.       and  the  validity  of  the  insaranoes  were  admitted,  as 

Gleostaku    well  as  the  loss,  and  that  the  goods  were  shipped  on 

RoTAL       board  the  ship,  and  that  all  warranties  and  conditions 

^S^ce*    ^^^  complied  with  except  so  far  as  the  same  might 

otherwise  appear  on  this  case ;  and  it  was  agreed  that 

the  amonntto  be  recovered  by  the  plaintiflB(if  any)  shooM 

be  settled  by  an  arbitrator  to  be  named  by  the  parties. 

Copies  of  the  policies  were  annexed  to  and  formed 

part  of  the  case. 

The  question  for  the  opinion  of  the  Court  was 
Whether  the  plaintiffs  were  entitled  to  recoyer  in  re- 
spect of  the  excess  over  6000/1  taken  by  T^e  HemffKoMg 
Insurance  Company  upon  the  cargo  of  the  ship  Red 
Gauntlet 

Lush{Hannen  with  him),  for  the  plaintiffk — VinL  The 
policy  effected  on  the  19th  March,  1860,  as  a  further 
policy,  the  preceding  having  been  exhausted,  is  an  open 
policy  to  cover  all  risks  which  The  Hong  Kong  Luuramce 
Company  might  take  on  any  one  ship  in  excess  of  5000/. 
As  soon  as  a  ship  was  loaded  to  excess  the  risk  was 
insured  at  Calcutta.  The  terms  of  a  policy  are  '^  lost 
or  not  lost.^*  The  loss  was  known  to  both  parties  on  the 
16th  March,  but  that  knowledge  does  not  affect  the 
policy,  for  neither  of  them  knew  that  The  Hang  Kong 
Insurance  Company  had  any  interest  in  it.  The  mer- 
chant did  not  know  by  what  ship  his  goods  might 
come,  and  the  successive  policies  being  on  the  same  sub- 
ject-matter constituted  one  continuous  insurance,  and 
the  risk  would  attach  on  each  ship  in  the  order  of 
sailing. 

Secondly.  The  declaration  of  the  subject  of  insurance 
is  not  a  condition  precedent,  and  does  not  alter  the  con- 
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tract  between  the  assured  and  the  underwriter ;  though 
the  assured  cannot  recede  from  his  appropriation. 
[Crompton  J.  The  policy  is  on  any  ship  "  as  may  be 
declared/'  that  is,  to  which  the  assured  appropriate  the 
risk ;  you  seek  to  substitute  the  words  '^  on  ships  in 
their  order/']  The  underwriter  may  fill  up  the  policy 
as  he  pleases.  The  object  of  the  assured  was  to  have  a 
policy  which  would  cover  every  ship.  When  the  ship 
sailed  it  would  not  be  known  whether  the  risk  was  in 
excess  of  5000/.  At  any  rate,  as  soon  as  the  agent  of  the 
plainti£b'  Company  appropriated  the  risk  at  Calcutta 
the  policy  attached ;  and  that  appropriation  was  before 
the  loss.  The  declaration  is  only  a  notificaticm  of  the 
exercise  of  the  power  of  appropriation,  which  is  the 
act  of  the  assured  alone,  and  the  underwriters  have  no 
power  to  reject  any  risk  coming  witibin  the  terms  of  the 
policy;  Harman  v.  Kingston  (a).  The  notification  of  it 
can  only  be  given  as  soon  as  practicable  according  to 
the  course  of  post.  In  Harman  v.  Kingston  {a)  the 
declaration  was  not  communicated  until  after  intelli- 
gence received  of  the  loss.  No  doubt  the  goods  were 
shipped  under  the  policy,  though  it  is  not  so  stated. 
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Bomll{  Watkin  WilKamsinih  him),  for  the  defendants.— 
First  The  risk  in  respect  of  The  Red  Gauntlet  was 
not  covered  by  any  of  the  policies;  there  was  not  one 
continuous  policy  or  series  of  policies.  The  plaintifis  as 
agents  of  The  Hong  Kong  Insurance  Company  deviated 
from  the  usual  course  in  efiecting  the  policy  of  the  19th 
March,  1860:  there  was  no  declaration  when  it  was 
effected;  and  there  was  a  break  between  the  17th  and 
the  19th  March, — on  the  former  day  the  current  policy 
(«)  3  Camp,  150. 
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1864.  was  filled  up  and  exhaiuted^  and  tlierefi>re  for  two  dayi 
6LBD8TANI8  thcrc  was  no  policy  oovering  the  risk  to  which  the  de- 
claration could  apply.  Every  policy  was  in  the  nature 
of  a  new  contract,  it  being  optional  with  either  party 
to  make  a  fresh  insurance.  Suppose  7%«  Red  Gauntkt 
had  arrived  in  England,  the  plaintifls  would  not  have 
declared.  But  assuming  the  policy  to  take  effect  from 
the  17th  March,  that  was  after  the  loss  of  The  Red 
Gauntlet,  and  both  parties  had  knowledge  of  it.  The 
risk  taken  by  the  defendants  was  in  respect  of  the  ship. 
Secondly.  The  policy  is  to  attach  on  ships  to  '^  e 
declared.'^  A  declaration  to  have  any  validity  must  be 
commimicated  to  the  underwriters.  In  Harmon  v. 
Kingston  (a\  where  a  declaration  of  interest  was  neoessaiy 
to  make  the  policy  a  valued  one.  Lord  Elkmboroygh  held 
that  a  specification  of  interest  not  communicated  to  the 
underwriter  wasnotsuchadedaration;  thereasonof  whidi 
is  that  if  the  declaration  were  not  communicated  the 
assured  might  treat  the  policy  as  either  open  or  valued, 
and  the  underwriter  would  not  know  which  it  was  until 
the  claim  was  made.  The  same  reason  applies  her& 
ICrompton  J.  Here  the  object  was  to  secure  the  plain- 
tifb'  Company  during  the  whole  of  the  voyage ;  and  then  the 
doctrine  of  Lord  Ellenborough  in  Harmon  v.  Kingston  {a) 
does  not  apply.  Shee  J.  In  that  case  the  policy  was 
held  good  as  an  open  policy  without  a  declaration.] 
Until  the  declaration  is  communicated  to  the  under- 
writer there  is  no  subject-matter  on  which  the  poUcy 
can  attach,  for  in  the  interval  the  assured  might  revoke 
the  declaration.  [^Cockbum  C.  J.  Lord  Ellenbonmgk 
does  not  say  that  there  must  be  a  communication  of  the 
declaration  to  the  underwriter.]     If  a  communicatioa 

(a)  3  Catnp,  150. 
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to  the  underwriter  were  not  necessary,  the  agent  of  the        i864. 

plaintifb  might  shift  the  appropriation  of  the  policy.  Qlidstakm 

▼. 

ROTAL 

Lush,  in  reply. — The  knowledge  which  vitiates  a  ?^J!^^' 
policy  is  a  knowledge  of  the  loss  of  the  subject  of  in- 
surance. Here  neither  party  knew  that  the  plaintiffs' Com- 
pany had  any  insurance^  much  less  an  excess,  on  the  goods 
in  the  ship  Red  Gauntkt  But,  if  the  underwriter  chooses 
to  effect  a  policy  with  full  knowledge  that  the  loss  has 
actually  happened,  he  is  bound  by  it;  Meady.  Davison  (a). 
All  the  goods,  or  so  much  as  would  reduce  the  loss  to 
less  than  6000/.,  might  be  saved :  the  loss  insured  by 
the  policy  is  the  contingency  of  the  assured  having  any 
goods  on  board  and  of  the  loss  exceeding  5000/. 

The  argument  that  a  declaration  cannot  operate  if 
made  after  the  loss  amounts  to  this,  that  the  defendants 
do  not  insure  any  of  the  ships  insured  by  the  plain- 
tiffs' Company  which  do  not  arrive  safe.  The  decla- 
ration may  be  made  at  any  time  or  not  at  all:  the 
intention  of  the  party  to  make  insurance  is  enough. 
Here  the  intention  was  evidenced  by  the  letter  of 
the  agent  sent  off  a  month  before  the  vessel  sailed: 
that  was  an  irrevocable  appropriation,  and  from  that 
time  the  risk  attached.  In  1  Amould  on  Marine  Assu" 
ranee,  2nd  ed.,  pp.  219,  220,  it  is  said^  ''With  regard  to 
the  subsequent  declaration  by  the  assured  of  the  name 
of  the  ship  or  ships  when  known  to  him,  the  practice 
generally  is  for  the  broker,  on  ascertaining  the  &ct^ 
to  indorse  the  declaration  of  the  name  or  names  as 
a  memorandum  on  the  policy/'  citing  Robinson  v. 
Touray(b);  and  p.  221,  ''As  a  general  rule^  the  name 

(a)  3  ^  #^.  303.  (b)  3  Camp.  168;  I  M,  ^  8.  217. 
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1864.       of  ^he  ship  ought  to  be  declared  before  notice  of  the 

BhKwtkntM   ^^^^  •  ^f  however,  cases  may  occur  in  which  this  would 

RoTAL       ^^^  be  possible,  as  where  the  assured  does  not  ascertain 

ExoHAUGs     the  name  of  the  ship,  till  he  hears  of  her  loss,  it  is  in  no 

case  a  condition  precedent  to  the  plaintiff's  right  to 

recover  on  the  policy."     [He  was  then  stopped.] 

CocKBUBN  C.  J.  We  are  agreed  that  our  judgment 
should  be  for  the  plaintiffs. 

The  first  question  is,  whether  there  was  a  sufficient 
policy  of  which  the  plaintifis  may  avail  themselves  to 
recover  for  this  loss.  It  is  true  that  the  policy  whicli 
applied  to  a  risk  of  the  assured  on  an  insurance  of  goodi 
on  board  The  Red  Gauntlet  was  effected  after  the  appro- 
priation  at  Calcutta.  But  it  must  be  taken  that  the  appro- 
priation there  (to  be  followed  by  a  declaration  in  Landtm 
as  required  by  the  policy)  was  made  in  anticipation  of  i 
policy  to  be  afterwards  effected  in  London ;  and  accord* 
ing  to  the  course  of  dealing  between  the  parties  it  wai 
intended  that  wherever  the  plaintiffs'  principals,  Tlu 
Hong  Kong  Insurance  Company^  from  time  to  time 
became  liable  on  insurances  on  goods  in  any  one  shif 
for  more  than  5000/.,  they  should  always  be  covered  u 
to  the  excess  by  an  insurance  with  the  defendants  on  the 
particular  ship.  Mr.  Bovill  was  not  able  to  support  hiE 
contention  that  if  the  policy  had  been  effected  on  the 
16th  March  instead  of  the  19th,  although  equally  subse- 
quent to  the  appropriation,  it  would  not  have  been  suffi- 
cient to  entitle  the  Company,  on  a  proper  appropriation 
and  declaration,  to  have  the  benefit  of  the  insurance ;  bul 
he  said  that  even  so  the  policy  would  be  invalid,  because 
at  the  time  it  was  effected  the  loss  of  The  Red  Gauntki 
was  known.     To  this  Mr.  Ltish  gave  a  satisfactory  answer, 
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that,  even  if  the  plaintiffs,  as  agents  of  The  Hong  Kong 
Insurance  Company,  had  knowledge  of  the  loss  and  the 
underwriter  had  not,  it  could  not  vitiate  the  policy,  because 
the  loss  of  The  Red  Gauntlet  was  not  the  risk  insured 
against,  but  the  risk  depending  on  the  contingency  that 
the  principals  of  the  plaintiffs  had  insured  goods  onboard 
that  ship  in  excess  of  5000/.,  and  at  the  time  of  the  in- 
surance it  was  not  known  to  the  plaintiffs  that  their 
principals  had  any  insurance  effected  on  The  Red 
Gauntlet  But,  be  that  as  it  may,  the  knowledge  here 
of  the  loss  was  common  to  both  parties;  and  if  an 
underwriter,  having  knowledge  of  the  loss  of  the  sub- 
ject-matter, chooses  to  insure,  I  should  not  hold  that 
he  can  afterwards  repudiate  the  policy :  he  may  have 
good  reasons  for  taking  the  risk  on  the  chance  that 
so  much  of  the  cargo  might  be  saved  as  the  5000/. 
would  cover,  and  for  the  sake  of  keeping  up  the  course 
of  dealing  with  the  merchants. 

The  other  question  is,  whether  the  declaration  made 
to  the  underwriter  subsequently  to  the  loss  of  the  ship 
is  sufficient.  The  policy  gives  the  assured  the  right 
to  appropriate  the  policy  to  goods  on  board  any  ship, 
but  the  ship  is  to  be  declared  to  the  underwriter.  Mr. 
Bovill  contended  that  the  declaration  must  be  made 
before  the  policy  could  attach;  but  to  put  that  con- 
struction on  the  agreement  would  frustrate  the  intention 
of  the  parties,  which  was,  that  The  Hong  Kong  Insurance 
Company  should  be  secured  by  re-insurance  against 
risk  in  respect  of  an  excess  over  5000/.  on  goods 
on  board  any  particular  ship.  Whether  they  would 
have  a  risk  of  more  than  5000/1  upon  goods  on  board 
any  particular  ship  would  not  be  known  until  the  load- 
ing was  complete  and  the  vessel  about  to  sail.     It  was 
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admitted  in  the  conrse  of  the  argament  that  the  appro- 
priation which  wa^  then  made  by  the  agent  of  The  Hong 
Kong  Insurance  Company  at  Calcutta  could  not  be  com- 
municated to  their  agents  here  and  through  them  to  the 
defendants  until  about  six  weeks  after;  in  the  meantime 
the  vessel  would  have  sailed^  and  it  could  not  haTe 
been  intended  that  during  part  of  the  voyage  the 
plaintiffs'  Company  should  be  unprotected.  There  are 
two  constructions  equally  favourable  to  the  plaintifis, 
which^  looking  to  the  circumstances  by  the  help  of 
which  we  are  to  construe  the  instrument^  we  may  adopt 
Firsts  by  the  declaration  may  be  meant  that  appropriatioo 
should  be  made  by  some  overt  act  from  which  the  assured 
is  not  at  liberty  to  recede,  and  that  act,  though  done  al 
Calcutta,  makes  the  appropriation  complete.  Orj 
secondly,  if  the  declaration  must  be  made  to  the  under- 
writers, it  is  sufficient  if  made  and  communicated  to  them 
at  the  earliest  convenient  opportunity;  and  then  the 
underwriters  are  protected,  because  it  would  be  a  fraud 
on  them  if  an  appropriation  were  made  to  a  vessel  after 
knowledge  of  its  loss,  or  if  after  the  appropriation  to 
one  vessel  there  were  an  attempt  to  shift  the 
policy  to  another.  The  declaration  in  some  shape  or 
other  must  be  made  in  such  a  manner  that  the  vessel 
shall  be  covered  by  the  policy  in  the  interval  between 
the  appropriation  and  the  declaration  to  the  under- 
writers. I  am  glad  to  find  that  the  view  taken  by  such 
a  writer  as  Mr.  Arnould,  in  the  passage  cited  fit>m  hia 
Treatise  on  Marine  Assurance^  p.  221,  2nd  ed.,  bears  out 
this  construction. 

Mr.  Bovill  also  argued  that,  assuming  the  plaintiffs  could 
appropriate,  they  could  not  make  the  declaration  have 
a  retrospective  operation,  and  would  be  prevented  from 
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ayailing  themselves  of  the  right  by  the  intermediate 
circumstance  of  the  ship  being  lost.  But  if  the  assured 
haye^  as  is  admitted,  a  right  to  make  the  appropriation 
to  any  ship  they  choose,  and  to  declare  it  afterwards, 
the  object  of  the  insurance  would  be  defeated  if  they 
could  not  make  the  policy  cover  a  risk  from  the  com-^ 
mencement  of  the  voyage. 
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Crompton  J.  The  reasonable  construction  of  the 
policy  of  the  19th  March,  1860,  is  that  it  is  to  follow 
the  preceding  one  of  the  Slst  March,  1859,  as  if  it  was 
a  running  policy  so  as  to  substitute  10,000/.  for  7000/. 
as  the  amount  by  which  the  plaintiffs^  Company  should 
cover  any  excess  over  5000/.  on  goods  in  ships  coding 
from  Calcutta  to  London,  and  so  secure  themselves 
during  the  whole  voyage.  It  thus  appears  that  they  con- 
templated a  renewal  of  the  insurance,  and  intended  the 
keeping  up  the  old  arrangement,  so  as  to  give  the  same 
rights  under  the  new  as  under  the  preceding  policy. 
Three  ships  are  treated  in  a  different  way ;  but  in  this 
case  the  new  policy  follows  the  old  open  one,  and  it 
must  have  been  intended  to  allow  the  assured  to  cover 
the  interval  after  the  risk  under  the  preceding  policy  had 
run  off  and  the  fresh  policy  had  been  effected. 

The  main  questions  are,  when  did  the  risk  on  this 
policy  attach  ?  and  was  the  declaration,  if  it  be  one,  in 
time  ?  I  do  not  agree  with  Mr.  Lush  that  the  effect  of 
the  course  of  dealing  and  the  form  of  the  policies  effected 
with  the  plaintiffs'  Company  is  that  the  policies  attached 
on  the  ships  in  the  order  in  which  they  sailed ;  but 
I  am  much  inclined  to  agree  that  the  policy  attached 
as  soon  as  the  risk  was,  as  it  were,  appropriated  to  the 
defendants'  policy  by  the  agent  in  Calcutta.     The  goods 
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1864.       insured  are  loaded  on  board  a  ship  to  be  named^  and 
^ImmtaheT  Pol^^>  which  is  on  goods^  not  on  the  ship,  probi 

RoTAL  attaches  on  the  appropriation  being  made  abroad^ 
ExoHAHOB  not  on  the  loading  of  the  goods.  But,  at  any  rate, 
appropriation,  made  by  letter  from  the  agent  at  Calci 
and  acted  on  by  the  plaintiffs  in  London  forthwith  c 
municating  it  to  the  defendants,  was  a  dedaratioi 
the  risk  in  good  time.  It  is  impossible  that  the  pai 
could  meati  that  during  any  part  of  the  voyage  the 
should  not  be  covered,  which  would  be  the  case  if 
construction  contended  for  by  Mr.  Bovill  were  adop 
The  ship  must  be  named  before  the  assured  can  reco 
it  is  probably  sufficient  to  name  it  in  I^ndon  at  < 
according  to  the  instructions  received  from  abroad ; 
I  adopt  the  language  of  Lord  Ellenhorouyh,  in  lU 
son  V.  Touray  (a),  that  the  declaration  of  the  sfaij 
which  the  policy  is  to  attach  is  the  exercise  of  a  pc 
conferred  upon  the  assured,  which  may  be  exerciset 
any  time  so  long  as  it  can  be  done  innocently  and  will 
fraud.  Here  the  appropriation  was  made  bona  fid 
Calcutta^  and  when  the  instructions  were  carried  ou 
the  plaintiffs  in  London^  there  was  no  fraud,  cone 
ment,  or  other  default  which  vitiates  a  policy.  ' 
construction  agrees  with  the  passage  cited  from  1  Atth 
on  Assurance,  p.  221,  2nd  ed.,  which  is  quite  right 

Mellor  J.  The  first  question,  what  is  the  natur 
the  contract  between  the  plaintiffs'  Company  and 
defendants,  is  to  be  determined  from  the  docum< 
and  the  course  of  dealing  between  the  parties  with  r 
rence  to  which  the  policies  were  effected.  The  ot 
on  the  part  of  the  defendants  was  to  protect  themse 
(a)  3  Camp.  158, 159. 
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against  a  double  appropriation,  and  that  on  the  part  of 
The  Hong  Kong  Insurance  Company  was  to  be  always 
■ecured  against  any  excess  over  6000/.  on  goods  on  board 
any  one  ship. 

As  to  the  knowledge  of  the  loss  of  the  ship,  I  agree 
with  the  explanation  of  Mr.  Lush^  that  this  was  not  the 
sort  of  loss  contemplated  by  the  parties  in  these  policies, 
and,  therefore,  it  makes  no  difference  in  the  construction 
of  the  instrument.  I  concur  in  the  judgments  which 
the  Lord  Chief  Justice  and  my  brother  Crompton  have 
deUvered. 
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Shbe  J.  The  defendants,  by  the  contract  in  the  policy 
of  the  19th  March,  1860,  have  undertaken  to  insure  the 
excess  of  risk  above  5000L  on  any  insurance  that  may  be 
taken  by  the  plaintifis'  Company  on  goods  in  any  ship 
from  Calcutta  to  London,  to  be  shipped  on  or  before  a 
certain  date,  on  ships  of  a  certain  class,  and  to  be  declared. 
The  Bed  Gauntlet,  on  board  of  which  goods  had  been 
insured  by  the  agent  of  the  plaintiffs'  Company  at  Cal- 
cutta for  an  excess  above  6000L,  was  one  of  those  ships : 
it  had  sailed  on  the  voyage,  so  that,  according  to  the 
plain  meaning  of  the  words  of  the  contract,  the  excess  of 
the  risk  would  be  within  the  meaning  of  the  contract.  At 
the  time  the  policy  of  the  19th  March,  1860,  was  effected, 
it  was  known  to  both  parties  that  The  Red  Gauntlet  had 
been  lost,  but  it  was  not  known  to  either  that  she  was 
one  of  the  ships  on  which  any  risk,  much  less  a  risk  in 
excess  of  5000/.,  had  been  taken  by  the  plainti£b'  Com- 
pany ;  and  in  order  to  vitiate  the  policy,  there  must  at 
all  events  be  a  knowledge  that  the  particular  risk  insured 

VOL.  T.  8  o  B.  &  8. 
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1864.       against  had  occurred*    Then  it  is  said  that  the  meamnf 
Gledbtaumb  of  ^^^  policy  being  on  ships  to  '^  be  declared'^  is  that  thi 

RoTAL  underwriters  are  to  have  an  option  to  refuse  when  th 
declaration  is  made ;  but  that  cannot  be  the  construe 
tion  of  the  contract,  for  the  underwriters  undertake  t 
insure  any  excess  ''on  any  one  ship''  of  a  partialis 
class  sailing  before  a  particular  time;  and  the  engage 
ment  to  declare  can  only  mean  that  as  soon  as  an  exoei 
oyer  6000/.  has  been  taken  by  the  plaintiffs'  Compan; 
they  will  declare  the  name  of  the  ship  to  which  thq 
apply  the  defendants'  open  policy ;  and  the  e?ent  a 
which  the  policy  must  attach  is  the  naming  of  the  lial 
at  Calcutta. 

I  am  also  of  opinion  that  the  defendants  cannot  ge 
out  of  the  contract  by  reason  of  The  Red  Gauntlet  haraii 
been  lost  and  that  &ct  being  known  at  the  time  o 
the  declaration^  unless  it  was  known  that  the  plaintiffii 
Company  had  an  excess  of  insurance  on  that  ship. 

Judgment  for  the  plaintiff 
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Caley,  appellant,  The  Local  Board  of  Health  for  Wednesday 
the  Borough  of  Kingston  upon  Hull,  respon-  

-  Public  Health 

dents.  Act,  1848, 

11  #  12  Vict. 

By  Beet  69  of  The  PubUc  Health  Act,  1848,  11  &  12  Vict.  c.  63.,  in  ^j  ^^^' 
case  any  street,  op  any  part  thereof,   (not  being  a  highway),  be  not   ^^^^^  ^ 
sewered,  levelled,  Dayed,  flagged,  and  channelled  to  the  satu&ction  of  J .  ^ 
the  Local  Board  or  Health,  snch  Board  may,  by  notice  in  writing  to  the   "^'^^* 
owuero  or  oecapiers  of  the  premises  fronting  &c.,  such  parts  as  require 
to  be  sewered,  levelled,  &c.,  require  them  to  sewer,  level,  &c.,  the  same; 
and  if  the  notice  be  not  complied  with  the  Board  may  execute  the  works 
mentioned  therein;  and  the  expenses  incurred  shall  be  paid  by  the 
owners  in  default. 

1.  Held,  that  the  Local  Board  had  no  power  to  require  the  owner 
of  a  house  to  alter  the  part  of  the  street  wnich  his  house  fronted  so  as 
to  make  it  correspond  with  the  level  of  adjoining  streets. 

%  Semble,  by  uockbum  G.  J.  that  the  Local  Board  have  power  to  . 
fequire  the  level  to  be  altered  for  the  purpose  of  channelling. 

/^ASE  stated  by  the  Stipendiary  Police  Magistrate 
for  the  borough  of  Kingston  upon  Hull,  under  stat. 
20&21  Vict.  c.  43. 

At  a  Petty  Sessions  holden  for  that  borough  an  in- 
formation and  complaint,  preferred  by  the  respondents 
against  the  appellant  under  sect.  69  of  The  Public 
Health  Act,  1848,  11  &  12  Vict.  c.  63.,  charging  that 
he  did  unlawfully  neglect  and  refuse  to  pay  to  the 
respondents  the  sum  of  9/.  19«.  5^/.,  being  the  amount 
due  from  him  for  expenses  incurred  by  them  in 
levelling  and  flagging  the  west  side  of  a  certain  street 
called  Park  Street^  late  College  Street  West,  was  heard 
and  determined ;  and  the  appellant  was  ordered  to  pay 
to  the  respondents  the  sum  of  9/.  \9s.  6d.  for  those 
expenses  (to  be  recovered  under  the  Act  under  the  name 
of  improvement  rates),  and  the  further  sum  of  6/.  14f. 
for  costs. 

The  case  stated  that  the  street  in  question  was  staked 
3  o  2 
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out  in  1840;  that  an  ancient  footway  passed  along  tli 
east  side  of  it^  and  was  higher  than  the  street ;  that  i 
1841  the  first  house  was  built  on  the  west  side,  an 
between  that  date  and  1852  the  remaining  houses  wei 
built,  forming  that  side;  fla^ng  was  added  befoi 
each  house  as  it  was  built^  such  flagging  being  muc 
lower  than  the  footpath  on  the  east  side^  and  vei 
irregular,  and  the  intervals  between  the  houses  wei 
unflagged ;  that  recently  the  street,  which  had  been 
cul  de  sac,  was  continued  so  as  to  communicate  wit 
and  form  part  of  a  new  street,  but  the  arrangement  fc 
taking  the  levels  of  the  street  in  question  had  not  bee 
made  subservient  to  the  levels  required  by  the  continiu 
tion  of  the  street,  nor  vice  versa;  that  memorials  ha 
been  presented  to  the  Board,  from  the  occupiers  an 
some  of  the  owners  of  houses  in  the  street  and  neigi 
bourhbod,  complaining  of  the  state  of  the  street,  an 
begging  that  measures  might  be  taken  for  the  speed 
repair  of  the  road ;  and  specific  complaints  had  also  bee 
made  by  some  of  the  owners  of  houses  on  the  west  aid 
as  to  the  state  of  the  flagging. 

In  consequence  of  these  complaints,  and  of  the  di 
satisfaction  felt  by  the  Board  at  the  continued  bad  stal 
of  the  flagging  on  the  west  side,  they  served  the  foUoi 
ing  notice  upon  the  appellant,  on  the  assumption  thi 
the  requirements  therein  contained  were  justified  I 
Stat.  11  &  12  Vict  c.  63.  s.  69. 

"  Local  Board  of  Health  for  the  borough  or  distrii 
of  Kingston  upon  Uully  in  the  county  of  the  san 
borough  or  district 

"  To  Mr.  George  Cdley,  the  owner  of  certain  premie 
fronting,  adjoining,  or  abutting  upon  a  oertai 
street  heretofore  called  College  Street  West,  and  noi 
Park  Street,  within  the  said  borough  or  district 
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*'  Whereas  the  said  street  is  not  levelled,  curbed  and 
flagged  to  the  satisfaction  of  the  above  named  Local 
Board  of  Health.     And   whereas  your  said  premises 
front,  adjoin  or  abut  on  certain  parts  of  the  said  street 
which  require  to  be  levelled,  curbed  and  flagged.     Now, 
therefore,  the  said  Local  Board  of  Health  hereby  give 
you  notice  (in  pursuance  of  the  statute  in  that  case 
made  and  provided)  to  level,  curb  and  flag  the  same 
within  the  space  of  twenty-eight  days  from   the  date 
hereof   in  manner    following,    that    is    to   say  :      A 
foundation    for   the    footway  in    and    on    the    west 
side  of  the  said  street,  to  be  formed  in  the  following 
manner:  a  bed  of  sand  two  inches  in   thickness   to 
receive  the  flagging,  of  six  inches  of  strong  gravel  or 
broken  chalk    for    the   kerb   stone;   the   groimd  for 
receiving    the    above    to    be    raised    to    the    proper 
level  with  dry  materials  well  punned  (a)/'    [The  notice 
then  specified  the  flagging  and  kerbing  to  be  done.] 
'*  The  whole  of  the  above  mentioned  works  to  be  exe- 
cuted by  you  in  accordance  with  the  plans  and  sec- 
tions of  the  works  prepared  by  the  surveyor  of  the  said 
Local  Board,  and  now  lying  for  inspection  by  you  at 
the  office  of  the  said  Local  Board,  situate  in  fVorship 
Street,  in  Kingston  upon  Hull  aforesaid,  and  the  dimen- 
sions, widths  and  levels  shown  thereon,  and  to  be  done 
in  a  good  workmanlike  and  substantial  manner  to  the 
satisfaction  of  the  said  Local  Board  or  their  surveyor. 
"  Dated  this  27th  January,  1863. 

(Signed)  ''  C.  S.  Todd, 

''  Clerk  to  the  said  Local  Board." 
In  consequence  of  the  neglect  or  refusal  of  the  appel- 
lant to  perform  the  works  required  by  the  notice  the 
Board  carried  the  works  out,   and  the  expense  was 
(a)  A  technical  word  signifying  "rammed  down." 
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duly  assessed^  and  the  appeUant^s  portion  found  to  I 
Calby       9L  i9s.  5rf.,  which  he  refused  to  pay. 
q'^j^  The  case  was  accompanied  by  two  plans^  one  of  whic 

^SfHealSf  stewed  the  line  of  the  street  in  question  and  oth 
adjoining  streets^  and  the  other  shewed  the  coune 
the  old,  uneven,  defective  flagging  in  the  street  in  que 
tion  and  the  new  level  formed  by  the  Board :  the  « 
of  the  footpath  had  been  raised  opposite  to  the  appc 
lanfs  house  about  six  inches. 

The  appellant  offered  two  grounds  of  defence :  fin 
that  College  Street  was  a  highway,  but  the  proof  of  th 
having  failed,  this  ground  was  abandoned;  and,  i 
condly,  treating  College  Street  fFest  as  a  private  stra 
he  denied  the  power  of  the  Board  to  require  him  to  ( 
the  works  specified  in  the  notice.  He  contended  ih 
the  words  "  level"  and  "  flag,''  in  sect.  69,  did  not  autb 
rize  the  Board  to  call  upon  him  to  raise  the  soil  of  t 
footpath,  but  only  to  smooth  its  surfiEU^  in  firont  of  1 
house  and  flag  upon  such  smoothed  surface ;  that,  if  t 
word  '^  level''  empowers  the  Board  to  ask  him  to  rai 
or  lower  the  general  level  of  the  street,  they  might  j 
on  changing  the  level  and  even  call  upon  the  owner 
construct  a  viaduct  to  overlook  and  injure  his  oi 
property ;  that  the  words  '^  level"  and  "  flag"  could  i 
have  been  intended  to  include  a  power  to  raise  or  Ion 
the  soil,  for  in  the  68th  section,  which  relates  to  hi| 
ways  vested  in  the  Board,  the  same  words  are  used ;  I 
in  that  section  it  was  thought  necessary  to  add 
express  power  to  raise  or  lower  the  soil  of  the  street 
that  in  sect.  69  the  Legislature  had  restricted  the  pon 
of  the  Board  in  private  streets,  because  the  woi 
therein  specified  were  to  be  done  at  the  expense  of  t 
owner;  and  that  if  the  Board  wished  to  raise  or  lov 
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the  sor&ce  of  the  streets  they  conld  do  so  by  declaring        1864. 
the  street  a  highway  under  sect.  70,  and  then  exercising       calxi 
the  powers  of  raising  and  lowering  it  given  by  the  68th        g^ 
section,  which  would  entitle  the  owners  to  compensation    ^'^^^ 
if  injury  were  done  to  them. 

The  question  for  the  opinion  of  the  Court  was,  Whe- 
ther the  Board  of  Health  had  power  to  call  upon  the 
appellant  to  perform  the  works  specified  in  the  notice, 
so  £eu*  as  they  necessitated  a  raising  of  the  soil  under  the 
flinging  in  firont  of  the  appellant's  house  under  stat. 
11  &  12  Vict.  c.  63.  s.  69. 

Stat  11  &  12  Ftct.  c.  68.  s.  69.  enacts,  "  In  case  any 
present  or  future  street,  or  any  part  thereof  (not  being  a 
highway,)  be  not  sewered,  levelled,,  paved,  flagged,  and 
channelled  to  the  satisfaction  of  the  Local  Board  of 
Health,  such  Board  may,  by  notice  in  writing  to  the 
respective  owners  or  occupiers  of  the  premises  fronting, 
adjoining,  or  abutting  upon  such  parts  thereof  as  may 
require  to  be  sewered,  levelled,  paved,  flagged,  or  chan- 
nelled, require  them  to  sewer,  level,  pave,  flag,  or  channel 
the  same  within  a  time  to  be  specified  in  such  notice; 
and  if  such  notice  be  not  complied  with,  the  said  Local 
Board  may,  if  they  shall  think  fit,  execute  the  works 
mentioned  or  refisrred  to  therein;  and  the  expenses 
incurred  •by  them  in  so  doing  shall  be  paid  by  the  owners 
in  de&ult,  according  to  the  frontage  of  their  respective 
premises,  and  in  such  proportion  as  shall  be  settled  by 
the  surveyor,  or  in  case  of  dispute  as  shall  be  settled  by 
arbitration  (having  regard  to  all  the  circumstances  of  the 
case)  in  the  manner  provided  by  this  Act ;  and  such 
expenses  may  be  recovered  from  the  last  mentioned 
owners  in  a  summary  manner,  or  the  same  may  be 
declared  by  order  of  the  said  Local  Board  to  be  private 
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improvement  ezpenseSj  and  be  : 
the  manner  hereinafter  provided. 

Tindal  Atkinson  Seijt  (Artht 
the  respondents. 

T.  P.  E.  TTumpsan,  for  the  aj 
upon* 

CocKBUBN  C.  J.  Here  the  L 
the  entire  level  of  the  footway  thi 
necessary  to  alter  the  entire  le^ 
purpose  either  of  sewerage  or  o 
the  level  should  correspond  with 
in  the  surrounding  neighbourhooc 
present  case  was  for  the  former  j 
exceeded  their  power.  Under  se 
to  require  the  appellant  to  do 
make  the  level  of  the  street  unif 
itself  as  isolated  from  other  stn 
there  are  inequalities  in  it  pr< 
stagnant  water  or  other  nuis; 
him  to  level  them^  but  they  h; 
on  the  owners  of  houses  the  I 
level  of  the  street  to  the  level  of 
crossing  it  If  this  leveUing  had 
channelling  of  the  street  I  am  dis 
be  within  their  power.     But  the  ( 

Cbompton  J.  It  is  an  excess  < 
Board  to  make  an  embankmem 
may  interfere  with  houses  eithe] 
foundations  or  interfering  with  th 
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of  sect.  69  are  ambiguous^  bat  clearly  they  are  not 
sufficient  to  make  it  compulsory  upon  the  owners  of 
houses  to  raise  or  lower  their  parts  of  the  street  so  as  to 
correspond  with  the  level  of  the  surrounding  district 
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MsLLOB  J.  Looking  at  the  notice  in  writing  to  be 
given  to  the  owners  or  occupiers  of  houses^  the  powers 
of  the  Local  Board  when  they  take  upon  themselves  to 
execute  the  works  are  confined  to  the  removal  of  in- 
equalities in  the  surface  and  other  objects  required  for 
the  particular  street^  considered  by  itself  and  separate 
from  the  neighbouring  streets. 


Shes  J.  concurred. 


Conviction  quashed. 


The  Queen  against  The  Inhabitants  of  the 
Township  of  Denton. 


Stat  5  &  6  IT.  4.  c.  50.  «.  98.  empowers  the  Court  before  whom 
an  indictment  for  non-repair  of  a  highway  is  preferred  to  award 
ooeta  to  the  prosecutor  if  it  shall  appear  to  the  Court  "that 
the  defence  -made'*  was  fnyolous  or  yexatious.  Bj  stat  3  (?.  4. 
e.  126.  8,  110.,  when  a  parish  is  indicted  for  not  repairing  a  high- 
way being  turnpike  road,  and  the  Court  shall  impose  a  fine  for 
the  repair  of  the  road,  such  fine  shall  be  apportioned,  together  with 
tha  costs  attending  the  same,  between  the  parish  and  the  trustees  &c. 
An  indictment  was  found  against  the  inhabitants  of  a  township  for  non- 
repair of  a  highway,  which  was  also  a  turnpike  road,  and  the  defendants 
tdeaded  guilty,  haying  three  days  before  the  Assizes  gjiyen  notice  of  their 
intention  to  do  so,  and  a  fine  was  imposed,  the  leyying  of  it  being  re- 
spited to  a  subsequent  Assizes.  At  those  Assizes  the  Judge  made  an  order, 
which,  after  reciting  that  it  did  not  seem  just  that  the  fine  should  be 
apportioned  between  the  inhabitants  of  the  township  and  the  turnpike 
trustees,  oidered  that  a  sum  sufiicient  for  the  repair  should  be  levied 
iipon  the  inhabitants  of  the  township ;  and,  after  further  reciting  that 
the  defence  made  was  frivolous,  awarded,  costs  to  the  prosecutor. 
Held,  that  the  Judse  had  no  power,  under  either  enactment,  to  mi^e 
that  part  of  the  order  which  related  to  costs. 


Nov.  22nd. 

Non-rmair 
of  highway 
being  turn- 
pike  road, 
6#6fr.4. 
e,  60.  *.  98. 
3&.4.C.126. 
«.110. 
Indictment, 
Pleading 
guilty. 
Coete. 
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ThoQuBMi"   T*^  Trinity  Term  MUward  obtained  a  rule  nisi  for  a 
inh  bitonto  f        Certiorari  to  bring  up  the  following  order  of  WUIa  J., 
DxHTOH.      for  the  purpose  of  quashing  so  much  of  it  as  ordered 
the  payment  of  costs. 

*'  At  the  Session  of  Assizes^  oyer  and  terminer,  and 
gaol  delivery^  held  at  Liverpool^  in  and  for  titt 
oonnty  palatine  of  Lancaster,  on  Thursday,  the 
17th  day  of  March,  a.d.  1864 : 

'^  Whereas  at  the  Session  of  Assizes,  oyer  and  ter- 
miner^ and  gaol  delivery^  held  at  Liverpool  aforesaid,  in 
and  for  the  said  county  palatine^  on  Saturday,  the  21it 
day  of  March,  a.d.  1863,  the  inhabitants  of  the  town- 
ship of  Denton,  in  the  parish  of  Manchester,  in  the  said 
county,  were  and  stood  indicted  for  not  repairing  a 
certain  part  of  a  common  and  public  Queen's  highway 
to  wit,  a  highway  leading  firom  &c.  unto  &c.,  used  by 
and  for  all  the  li^e  subjects  of  our  lady  the  Queen,  with 
their  horses,  coaches,  carts,  and  carriages,  to  go,  retonii 
pass  and  repass,  ride  and  labour,  at  their  firee  will  and 
pleasure,  paying  certain  toll  and  tolls  in  that  behalf 
respectively,  which  said  part  of  the  said  Queen's  high- 
way, situate  in  the  said  township  of  Denton,  begins  at 
&c,  and   extends  thence  &c.      And  whereas  at  the 
Session  of  oyer  and  terminer  and  gaol  delivery,  held  at 
Liverpool  aforesaid,  in  and  for  the  said  county  palatine, 
on  Saturday,  the  8th  day  oiAtigust,  a.d.  1863,  into  Court 
came  ././.and  P.R.,  two  inhabitants  of  the  said  township 
of  Denton,  and  on  behalf  of  themselves  and  the  rest  of  the 
inhabitants  of  the   same  township  submitted  to   the 
said  indictment,  and  a  fine  of  1000/.  was  thereupon  im* 
posed  and  laid  by  the  Court  there  upon  the  inhabitanti 
of  the  said  township  of  Denton  for  not  repairing  the 
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said  part  of  the  said  highway.  And  it  was  ordered  by  1864. 
the  said  Ck)urt  there  that  the  said  fine  should  not  be  The  Qubsh 
levied  until  leave  for  that  purpose  should  be  given  by  inhabiuntsof 
the  justices  of  our  said  Lady  the  Queen  at  the  I>»»toh. 
then  next  Session  of  Assizes^  oyer  and  terminer, 
and  gaol  delivery,  to  be  held  at  Liverpool  afore- 
said, in  and  for  the  said  county  palatine,  and 
that  such  last  mentioned  justices,  at  such  then  next 
Session  as  aforesaid,  should  have  full  power  to  remit  the 
whole  or  any  part  of  the  said  fine,  and  to  direct  the 
same  to  be  levied  or  not,  and  further  to  respite  the 
matter  of  the  said  indictment  to  the  Session  of  Assizes, 
oyer  and  terminer,  and  gaol  delivery,  which  should  be 
held  at  Liverpool  aforesaid  in  and  for  the  said  county 
palatine  next  after  the  said  first  mentioned  next  Session. 
And  it  was  by  agreement  between  the  respective  counsel 
for  J.  H.9  the  prosecutor  of  the  said  indictment,  and  for 
the  inhabitants  of  the  said  township  of  Denton,  further 
ordered  by  the  said  Court,  that  the  justices  at  the  said 
first  mentioned  next  Session  should  have  the  same 
power  over  the  costs  of  and  relating  to  the  matter  of 
the  said  indictment  as  the  said  Court  then  had.  And 
whereas  at  the  Session  of  Assizes,  oyer  and  terminer, 
and  gaol  delivery,  held  at  Liverpool  aforesaid,  in  and  for 
the  said  county  palatine,  on  Wednesday ,  the  9th  day  of 
December^  a.d.  1863,  being  the  Session  of  Assizes,  oyer 
and  terminer,  and  gaol  delivery,  held  at  Liverpool  afore- 
said in  and  for  the  said  county  palatine  next  after  the 
said  Session  held  there  on  the  said  8th  day  of  Auffust, 
1863:  It  was  ordered  by  the  Court  and  justices  there, 
that  the  matter  of  the  said  indictment  should  be  respited 
until  the  then  next  Session  of  Assizes,  oyer  and  terminer, 
to  be  held  at  Liverpool,  in  and  for  the  said  county  pala- 
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^^^'        tine.   And  now,  at  this  same  Session  of  Assizes,  oyer  and 
Tho  QuBSR    terminer,  and  gaol  delivery,  held  at  Liverpool^ia  and  for 
Inhabitants  of  the  said  county  palatine,  on  Thunday^  the  17th  day  of 
March,  a.d.  1864,  being  the  Session  of  Assizes,  oyer  and 
terminer,  and  gaol  delivery,  held  at  Liverpool  aforesaid, 
in  and  for  the  said  county  palatine^  next  after  the  said 
Session  held  there  on  the  said  9th  day  of  December^  aj). 
1863,  the  same  two  inhabitants  of  the  said  township  of 
Denton  personally  appeared  in  Court  then  and  there,  for 
themselves  and  the  rest  of  the  inhabitants  of  the  said 
township  of  Denton,  to  receive  the  judgment  of  the 
Court  on  the  said  indictment,  and  to  perform  what  the 
same  Court  should  enjoin  in  that  behalf.    Whereupon, 
and    upon    reading   the    several   affidavits,    &c,   and 
upon    hearing    counsel,    &c.,   it    is    ordered    by   the 
Court  and  justices  here  that  the  said  fine  of  lOOOt 
so  imposed  and  laid  upon  the  inhabitants  of  the  said 
township  of  Denton  as  aforesaid  do  stand  and  be  con- 
firmed.    And  the  said  highway  being  a  turnpike  road, 
and  it  not  seeming  just  to  the  said  Court  and  justices 
here,  upon  consideration  of  the  circumstances  of  the 
case,  that  the  said  fine  ought  to  be  apportioned  between 
the  inhabitants  of  the  said  township  of  Denton  and  the 
trustees  of  such  highway  and  turnpike  road ;  and  that, 
from  the  cirpumstances  of  the  debt  and  revenues  of  such 
highway  and  turnpike  road,  an  apportioned  part  of  the 
said  fine  cannot  be  paid  by  the  treasurer  of  the  said 
highway  and   turnpike   road  out   of  moneys  now  in 
his  hands  or  next  to  be  received  by  him,  without  en- 
dangering the  securities  of  divers  creditors  who  had 
advanced  their  money  upon  the  credit  of  the  tolls  to  be 
raised  therefirom :    It  is  ordered  and  directed  by  the 
said  Coiurt  and  justices  here  that  the  said  fine  shall  be 
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leyied  upon  the  goods  and  chattels  of  the  inhabitants  of  1864. 
the  said  township  of  Denton  by  and  be  paid  into  the  Th«  Queer 
hands  of  W.  R,^  land  surveyor,  the  said  W.  IL  being  a  inhabitants  of 
person  residing  in  the  said  parish  of  Manchester^  where  ■»«>»• 
the  said  part  so  indicted  of  the  said  highway  and  turn- 
pike road  doth  lie ;  and  that  a  writ  of  levari  fisunas,  for 
levying  the  said  fine  accordingly,  be  issued  and  directed 
to  the  said  W,  A,  and  that  the  said  writ  be  indorsed 
with  a  direction  to  the  said  W.  IL  to  enforce  the  same 
to  the  extent  of  467/.  only,  exclusive  of  the  costs  and 
charges  of  executing  the  said  writ,  which  said  sum  of 
467/.  appears  to  the  said  Court  and  justices  here  to  be  a 
suflScient  sum  for  putting  the  said  part  so  indicted  as 
aforesaid  of  the  said  highway  and  turnpike  road  into 
proper  repair  j  and  that  the  said  sum  of  467/.,  when 
so  levied  and  paid  as  aforesaid,  be  applied  by  the  said 
W.  R.  towards  the  repair  and  amendment  of  the  said 
part  of  the  said  highway  and  turnpike  road.  And  it 
appearing  to  the  said  Court  and  justices  here  that  the 
defence  made  by  the  inhabitants  of  the  said  township  of 
Denton  to  the  said  indictment  is  frivolous ;  and  the  said 
Court  and  justices  here  having  therefore  awarded  costs 
to  the  said  J.  ZT.,  the  prosecutor  of  the  said  indictment, 
to  be  paid  by  the  inhabitants  of  the  said  township 
of  Denton;  and  having  directed  the  amount  of  such 
costs  to  be  ascertained  and  taxed  by  the  proper  offi- 
cer of  the  said  Court,  and  the  same  having  accord- 
ingly been  ascertained  and  taxed  by  him  at  the 
sum  of  129/.  12«.  7d, :  It  is  further  ordered  by  the 
said  Court  and  justices  here  that  the  said  sum  of 
129/.  12$.  7d.^  being  the  amount  of  the  said  costs  so 
ascertained  and  taxed  as  aforesaid,  be  paid  by  the  inha- 
bitants of  the  said  township  of  Denton  to  the  said  J.  H., 
the  prosecutor  of  the  said  indictment 
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IBM. 

The  QuEXH 

▼. 

Inhabitants  of 

DsNTOir. 


It  appeared  from  the  affidavits  that  the  indictment 
was  preferred  at  the  instance  of  the  trustees  of  the 
Manchester,  Hyde  and  Mottram  turnpike  road.  Three 
days  before  the  commission  day  of  the  Summer  Assizes, 
1863,  notice  was  given  by  the  attorney  for  the  defen- 
dants to  the  prosecutor,  who  was  the  surveyor  of  the 
trustees,  that  they  intended  to  plead  guilty. 


Manisty  and  Hopwood  shewed  cause. — The  General 
Highway  Act,  5  §•  6  fF.  4.  c.  50.  t.  98.,  enacts, 
*'That  it  shall  and  may  be  lawful  for  the  Conrt 
before  whom  any  indictment  shall  be  preferred  fen 
not  repairing  highways  to  award  costs  to  the  proae- 
cutor,  to  be  paid  by  the  person  so  indicted,  if  it  shal 
appear  to  the  said  Court  that  the  defence  made  to  sndi 
indictment  was  frivolous  or  vexatious.*'  An  indictment 
having  been  found  against  the  defendants  they  conducted 
themselves  so  as  to  lead  the  prosecutor  to  believe  thai 
they  were  defending  it,  and  so  put  him  to  unnecessai] 
expense.  In  Reg,  v.  The  Inhabitants  of  HasUmere  {a) 
where,  the  defendants  having  pleaded  guilty,  the  Judgi 
made  an  order  for  costs  under  sect.  95,  the  Court  said 
p.  319,  ''It  appears  to  us  impossible  to  suppose  that  \ 
difference  can  have  been  intended  to  be  made  betweei 
a  case  where  the  defendants  plead  not  guilty,  and  a  tria 
thereupon  takes  place,  and  one  in  which,  on  the  hi! 
being  found,  the  defendants,  desisting  from  further  resist 
ance,  plead  guilty  to  the  indictment"  [Cochbnm  C.  J 
Under  sect.  95,  on  the  hearing  of  the  summons  tb 
inhabitants  must  deny  their  liability  to  repair  before  th 
justices  can  direct  an  indictment  to  be  preferred.   Tber 


(a)  S  B.  fS,  313. 
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are  words  in  that  section  which  enabled  us  to  give  effect        1864. 
to  what  we  deemed  to  be  the  intention  of  the  Legislature.    The  Quebh 
But  can  we  say  that  a  person  who,  on  the  earliest  occasion  inhabitants  of 
on  which  he  is  bound  to  plead,  pleads  guilty,  makes  a      I>»»«>5. 
friyolous  or  vexatious  defence?  Mellor  J.  In  the  present 
case,  the  prosecutor  went  to  the  Assizes  to  aggravate  the 
amount  of  the  fine  to  be  imposed  on  the  defendants,  and 
the  defendants  went  there  to  mitigate  it.]     The  order 
recites  that  there  was  a  defence  and  that  it  was  frivolous. 
[Cochbum  C.  J.  An  inferior  Court  cannot  give  itself  juris- 
diction by  finding  a  fact  which  did  not  exist]     By 
The  (Jeneral  Turnpike  Act,  3  (?.  4.  c.  126.  s.  110., 
when  a  parish  is  indicted  for  not  repairing  a  highway 
being    turnpike    road,    and  the   Court    before  whom 
such  indictment  shall  be  preferred  shall  impose  a  fine 
ibr  the  repair  of  the  road,  such  fine  shall  be  appor- 
tioned, together  with  the  costs  attending  the  same, 
between  the  inhabitants  of  the  parish  and  the  trustees 
or  Commissioners  of  the  turnpike  road,  and  the  Court 
is  empowered  to  order  the  treasurer  of  the  turnpike 
road  to  pay  the  sum  proportioned  for  the  turnpike 
road    out    of   the    money   in    his  hands  or   next  to 
be  received  by  him,  if  it  shall  appear  from  the  circum- 
stances of  the  turnpike  debts  and  revenues  that  the 
same  may  be  paid  without  endangering  the  securi- 
ties of  the  creditors.     {^Cochbum  C.  J.  That  is,  if  costs 
have  been  awarded;    but,  if  there  was  no  power  to 
order  costs  prior  to  that  statute,  it  cannot  have  been 
intended  to  give  the  power  incidentally  when  the  high- 
way appeared  to  be  also  a  turnpike  road ;  besides,  are  the 
costs  there  mentioned  the  costs  of  the  indictment  or  of 
the  apportionment  ?  Mellor  J.  Under  stat.  3  G,  4.  c.  126. 
the  order  should   apportion  the  fine  and  the  costs.] 
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1864.        ^6  order  in  question  recites  why  the  Judge  did  not 
The  QuKEH     apportion  the  fine. 


T. 

Inhabitants  of 


DsHTov.  Mellish  and  Milwardy  who  appeared  in  support  of  the 

rule^  were  not  called  upon. 

CocKBURN  C.  J.  This  order  proceeds  on  stat.  5  &  6 
W.  4.  e.  50.  s.  98.  I  regret  that  there  should  not  be  a 
power,  which  if  there  had  been  would  have  been  rightly 
exercised  in  the  present  case,  to  award  costs  to  the 
prosecutor  where  the  defendants  plead  guilty  to  an 
indictment  for  non-repair  of  a  highway.  When  an 
indictment  is  preferred  and  process  goes  to  bring  in  the 
defendants,  and  they  say  nothing  until  they  come  into 
Court,  in  obedience  to  process,  and  then  plead  guilty, 
that  does  not  constitute  a  '*  defence."  We  must  under- 
stand that  word  in  its  ordinary  sense  as  meaning  some- 
thing which  a  man  does  in  order  to  defend  himself  from 
the  legal  consequences  of  the  proceedings  instituted 
against  him.  This  is  a  casus  omissus  and  we  cannot 
legislate  for  it 

Crompton  J.  The  first  appearance  of  the  defendants 
in  Court  was  for  the  purpose  of  submitting  to  judgment 
on  the  indictment  It  is  impossible  to  say  that  not 
giving  notice  of  their  intention  to  submit  until  three 
days  before  the  Assizes  was  a  defence.  The  present 
case  is  neither  within  the  words  of  stat  5  &  6  ^  4 
c.  50. 8.  98.  nor  of  stat.  8  G.  4.  c.  12&  s.  lia 

Mbllor  J.  The  provision  of  stat  S  G.  4.  c.  126. 
s.  110.  was  intended  in  aid  of  a  parish  indicted  for  the 
repair  of  a  highway  which  was  a  turnpike  road  when 
Judgment  was  given  for  the  prosecutor.    The  counsel  (oat 
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the  prosecutor  wants  to  apply  that  section  to  the  case  of       1864. 
an  indictment  against  a  parish  prosecuted  by  turnpike    The  Queen 

trustees.  inhabitants  of 


Shee  J.  concurred. 

Rule  absolute. 


Pyb  against  Butterfield  and  others. 


Denton. 


In  ejectment  by  landlord  against   lessee  to  recoTer  possession    of   Common  Law 
premises  and  enforce  a  forfeiture  bj  reason  of   the  defendant  having   J^ocedure 
underlet,  the  Court  will  not  allow  the  plaintiff  under  the  Common  Law   -^^^»  1854, 
Procedure  Act,  1854,  17  &  18  Vict,  c.  125.  s.  51.,  to  deUver  interroga-   17  #  18  Vict. 
tones  to  the  defendant,  where  the  answers  might  subject  him  to  a  for-   ^*  l^^*  ^-  ^1* 
feiture  of  his  interest  as  lessee.  Interroga- 

tories. 
TFlJectment, 
HE  plaintiff  having  brought  an  action  of  ejectment  Forfeiture  of 

against  several   persons,  including   the  defendant 

Butterfield,  to  recover  possession  of  a  house  in   Clifford 

Street,  held  on  lease,    in  the  county  of  Middlesex,  he 

appeared  to  defend  the  action. 

Afterwards  the  plainti£f,  in  pursuance  of  an  order  of 
Skee  J.,  delivered  the  following  among  other  interroga- 
tories to  him  under  The  Common  Law  Procedure  Act, 
1854,  17  &  18  Fict.  c.  125.  s.  51. 

'*  Have  you  at  any  time  assigned  or  otherwise  parted 
with  the  said  lease  to  any  one,  and  if  so,  to  whom,  and 
where,  and  when? 

'*  Have  you  underlet  or  in  any  way  or  manner  parted 
with  the  possession  of  the  said  house  and  premises,  or 
any  part  thereof,  and  if  so,  state  when,  and  to  whom, 
and  for  how  long  ? 

*^  Have  you  underlet  the  said  house  and  premises  to 
Mr.  Grant  Heatley  Tod  Heatley,  and  if  so,  when,  and 
under  what  circumstances,  and  for  what  purpose  ? 

VOL.  ▼•  3  H  B.  &  s. 
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*'  Do  you  receive  any,  and  if  any,  what  rent  for  ih 
said  house  and  premises,  and  if  so,  from  whom,  and  hoi 
much? 

*'  Who  is  now  in  possession  of  the  said  house  ani 
premises,  and  is  the  person  in  possession  there  by  you 
authority  and  permission,  and  did  he  derive  his  pee 
session  through  you  ? 

"  Have  the  said  house  and  premises  been  let  by  ya 
to  be  used  as  a  club,  or  used  for  such  purpose,  with  you 
permission  and  authority  ?'' 

The  defendant  Butterfield  answered : 

To  the  first  of  these  interrogatories,  that  he  was  lesse 
under  the  plaintiff  of  the  house  and  premises  in  Chffor 
Street,  and  that  the  lease  was  in  his  possession. 

To  the  others,  that  the  action  was  brought  to  reoove 
possession  of  the  premises  in  question,  which  were  hel 
by  him  as  tenant  of  the  plaintiff  under  a  lease  dated  tb 
24th  Marchi  1857,  for  twenty-one  years,  containing 
covenant  on  his  part  not  to  assign  over  or  underlet,  c 
in  any  way  or  manner  part  with  the  possession  of  th 
premises  for  any  time  during  the  term  granted  t 
any  person  or  persons  without  the  licence  and  consen 
in  writing  of  the  plaintiff,  his  executors,  adminis 
trators  or  assigns  for  that  purpose  first  had  and  ol 
tained,  and  providing  that  if  he  should  not  well  an 
truly  observe  and  keep  the  said  covenant,  and  all  an 
every  the  covenants,  clauses,  and  agreements  containe 
in  the  lease,  it  should  be  lawful  for  the  plaintiff,  at  an 
time  or  times  thereafter,  into  and  uppn  the  sai 
premises,  or  any  part  thereof  in  the  name  of  ti 
whole,  wholly  to  re-enter  and  the  same  to  have  again 
in  his  first  and  former  estate.  And  that  the  plaint 
was  seeking  to  recover  possession  of  the  same  premise 
and  to  enforce  a  forfeiture  by  reason  of  the  defends 
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having  underlet  them  to  Grant  Heatky  Tod  Heathy  and         1864. 
Alexander  DoUand.     And  he  objected  to  answer  the  Ptb 

interrogatories,  on  the  ground  that  his  answers  might  buttebfield. 
subject  him  to  a  forfeiture  of  his  interest  as  tenant  and 
lessee  of  the  premises. 

In  this  Term^  Needham  obtained  a  rule^  calling  upon 
the  defendant  to  shew  cause  why  the  plainti£f  should  not 
be  at  liberty  to  deliver  to  the  defendant  Butterfield  or 
his  attorney  interrogatories  in  writing,  and  why  the 
defendant  should  not  answer  within  four  days  the 
questions  in  writing  by  affidavit.  [He  referred  to  stat 
46  G.  8.  c.  87.,  2  FhUl.  Ev.,  10th  ed.,  492,  May  v. 
Hawkbu  (a),  Chester  v.  Wortley  (J),  BartUtt  v.  Lewis  {c), 
BIyth  V.  U Estrange  (rf).] 

LaxUm  shewed  cause. — The  CJourt  will  not  compel 
the  defendant  to  answer  the  interrogatories  in  question. 
This  point  arose  in  May  v.  Hawkins  (a)  and.  Chester,  v. 
Wortley,  {b\  but  was  not  decided.  In  the  former  how- 
ever, which  was  ejectment  for  forfeiture  of  a  lease  by 
breach  of  covenant  to  repair,  Parke  B.  said,  p.  213,  ''  I 
am  sorry  that  the  case  should  be  decided  upon  the  minor 
point;  for  it  is  very  much  to  be  desired  that  the  Court 
should  be  in  a  position  to  decide  the  principal  one.  I 
shall  continue  to  pursue  the  principle  I  acted  upon  in 
this  case  at  chambers,  by  refusing  to  allow  interroga- 
tories which  are  framed  with  a  view  to  deprive  a  man 
of  his  estate.  I  believe  that  this  principle  is  always 
recognised  in  the  Courts  of  Chancery,  and  I  shall 
continue  to  act  upon  it  until  there  is  a  decision  to  the 
contrary  in  the  superior  Courts.'^  And  Martin  B.  said, 

(a)  11  Exch,  210.  (b)  17  C.  B,  410. 

(<?)  12  a  B,  N.  S.  249.  (d)  3  F.  #  F.  154. 
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1864.  **  I  take  the  same  Tiew  of  the  matter  as  my  brother 
Pt«~~  Porke.  I  think  it  would  be  monstrous  to  allow  this  eoacU 
BuirnrisLDi  ^^^^  ^  ^  ^^^^ed  for  the  purpose  of  fishing  OQt  informa- 
tion in  a  matter  of  sadi  a  penal  character  as  the  present" 
The  defendant  is  in  the  position  of  a  witness  at  a  tnal; 
and  Stat  46  G.  8.  c  87.  declares  that  ''  a  witness  can- 
not by  law  refuse  to  answer  a  question  reierant  to  the 
matterin  issue,  theanswering  of  whidi  has  no  tendency 
to  accuse  himself  or  to  expose  him  to  penalty  at  fiMrfio- 
ture,  of  any  nature  whatsoerer,  by  reason  only^  or  <»  the 
sole  ground^  that  the  answering  of  such  questicm  may  es- 
tablish  or  tend  toestablish  that  he  owes  a  debt,  or  is  other- 
wise subject  to  a  civil  suit,  either  at  the  instance  of  Hii 
Majesty,  or  of  any  other  person  or  persons.^  [Coddmrm 
C.  J.  That  statute  was  passed  in  consequence  of  the  dif- 
ference of  opinion  on  the  question  proposed  by  the  House 
of  Lords  to  the  Judges  on  the  occasion  of  Lord  MMUi% 
trial  (a);  no  question  arose  there  about  real  estate. 
The  word  ''  forfeiture''  being  associated  with  ''penalty^' 
points  to  cases  in  which  a  man  pays  a  sum  of  money  oa 
conviction  of  an  offence.]  In  2  PfdlL  JEv.,  10th  ed^ 
p.  492,  it  is  said :— '*  The  declaratory  statute,  46  C7.  & 
e.  37.,  implies,  that  a  witness  may  legally  refuse  to 
answer  a  question,  which  has  a  tendency  to  expose  him  to 
a  penalty  or  forfeiture  of  any  kind  whatsoever.'*  [CSidk- 
bum  C  J.  That  passage  merely  follows  the  words  of  the 
statute.]  It  is  added,  *'  In  Ck>urts  of  equity,  it  is  an 
established  principle,  that  a  party  is  not  bound  to 
answer,  so  as  to  subject  himself  to  pains  or  penalties,  (V 
to  any  kind  of  punishment,  or  to  any  forfeiture  of 
interest/'  The  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict.  c.  125.  8.  51.^  only  empowers  the  plaintiff 
and  the  defendant  to  deliver  to  the  ^posite  party  *'  inter- 

(a)  See  1  Stark.  Bv.,  drd  ed.,  190,  note  (e). 
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rogatories  in  writing  upon  any  matter  as  to  which  dis-        1864. 
oovery  may  be  sought."    And  this  Court  will  follow  the         ^^ 
principle  adopted  in  the  Court  of  Chancery,   where  g     J^^  ^^^ 
''the  plaintiffs  not  entitled  to  an  answer''  to  a  question 
*'  if  the  answer  would  prove  the  defendant  guilty  of  a 
forfeiture  of  interest  strictly  so  called.     But  the  objec- 
tion does  not  apply  to  the  mere  determination  of  an 
interest  by  force  of  a  limitation ;"  Wigram  on  Discovery^ 
2nd  ed.   pp.   80 — 1.     ''It    has    been  also    observed, 
that  no   person  is  bound  to  answer  so  as  to  subject 
himself  to  any  forfeiture,  or  to  any  thing  in  the  nature 
of  a  forfeiture ;"  Mitford  Pleadings  in  Chancery,  5th  ed., 
p.  838,  citing  Fane  v.  Atlee  (a),  and  at  p.  233,  Lord 
Uxbridgey.  Staveland  (i).    "  There  are  several  decisions 
to  shew  that,  in  allowing  interrogatories,  the  Court  ¥dll 
adhere  to  the  established  principles  of  evidence.     .     .     • 
So  the  party  to  whom  they  are  administered  possesses 
the    privilege    of  other  witnesses,    and  consequently 
will  not  be  compelled  to  state  the  contents  of,  or  des- 
cribe documents  which  are  his  muniments  of  title,  or, 
as    it  seems,    answer  questions  tending  to  criminate 
him,  or  expose  him  to  penalty  or  forfeiture ;''  Best  on 
Evidence,  8rd  ed.,   pp.  756,  7.     "  It  has  already  been 
casually  observed,  that    some  questions  a  witness  is 
not  compellable  to  answer.    First,  this  is  the  case,  where 
the    answers   would  have    a    tendency  to    expose    the 
witness  or,  as  it  seems,  the  husband  or  wife  of  the  wit- 
ness, to  any  kind  of  criminal  charge,  whether  in  the  com- 
mon law   or  Ecclesiastical  Courts,  or  to  a  penalty  or 
forfeiture  of  any  nature  whatsoever.    This  rule,  which  is 
of  great  antiquity,  and  was  even  recognized  by  Chief  Jus- 
tice Jefferies  when  it  told  against  the  prisoner,  is  not 
confined  to  Courts  of  law,  but  is  also  administered  in 
.      (a>  1  Eq.  Cos,  Abr,  77.  pi.  15.  (h)  1  Ves.  Sen.  56. 
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1864. 


Chancery,  where  a  defendant  will  not  becompell^ 
^^^         discover  that,  which,  if  answered,  would  tend  to  snbj 
^'  him  to  any  punishment,  penalty,  forfeiture,  or  ecdesi 

tical  censure,  however  material  the  answer  may  be  to  i 
plaintiff's  case.  Neither  will  a  witness  in  equity  be  fon 
to  answer  interrogatories  of  a  like  tendency.  The  same  d 
trine  prevails  in  the  spiritual  Courts,  and  is  part  and  pai 
of  the  law  of  Scotland;"  2  Taylor  an  Evidence,  p.  12 
4th  ed.  These  interrogatories  are  more  in  the  natan 
a  bill  of  discovery  than  matter  of  Nisi  prius  evidence 


Needham,  in  support  of  the  rule. — In  Mm/  v.  Bi 
kins  (a)  the  decision  simply  was  that  the  affidavit  insapp 
of  an  application  for  leave  to  deliver  interrogatories  t 
defendant  under  stat.  17  &  18  Fict  c.  125.  «,  51.,  m 
state  that  the  plaintiff  has  a  good  cause  of  action, 
the  present  case  there  was  no  affidavit  of  merits.  O 
ter  V.  Wortley  {b)  merely  decides  that  the  time  of  tak 
the  objection  to  interrogatories  is  when  the  answer  ii 
be  given  on  oath.  Courts  of -equity  have  always  e\ 
cised  a  discretion  as  to  allowing  a  bill  of  discover] 
cases  of  forfeiture.  In  Hare  on  Discovery  of  Evide\ 
p.  145,  it  is  stated,  ''If  the  bill  seek  a  discovery 
facts  which  would  shew  that  the. defendant  never  had 
interest  in  the  property  which  he  wrongfully  retains; 
having  had  an  interest,  that  it  has  ceased  by  the  tak 
effect  of  some  limitation  over ;  the  defendant  will  not 
permitted  to  set  up  the  loss  of  possession  which  the  pi 
of  these  facts  would  occasion,  as  a  ground  for  withhold 
discovery.^'  And  in  Lucas  y.  Evans  (c),  where  A 
his  will  gave  his  wife  the  surplus  of  his  personal  est 
but  on  condition  that  if  she  married  again  she  she 

(a)  11  Exck.  210.  (b)  17  C.  B.  410. 
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give  up  half  to  his  brother;  and  a  bill  was  filed  to  dis-  l^Q4., 
cover  whether  she  was  married^  a  demurrer  to  the  bill,  ^^ 
on  the  ground  that  a  forfeiture  would  be  incurred,  was  „  ^* 
overruled.  [Cockbum  C.  J.  The  ground  of  decision 
in  that  case  is  thus  stated  by  Lord  Hardwicke,  "It 
is  within  the  rules  and  distinctions  in  former  cases; 
where  it  is  a  conditional  limitation  over  of  an  estate, 
there  the  person  must  shew  that  they  have  performed 
the  condition,  and  cannot  demur  to  a  bill  for  discovery 
of  it.'']  The  provision  in  stat.  46  G.  3.  c.  37.  applies 
to  "  forfeiture "  in  the  nature  of  a  penalty,  according 
to  the  definition  of  that  term  in  2  Bl.  Com.  267 ;  and 
the  words  *'  of  any  nature  whatsoever  '*  do  not  extend  its 
signification.  [Cockbum  C.  J.  Stat.  46  G.  3.  c.  37. 
refers  to  witnesses,  not  to  parties  in  the  cause,  and  there- 
fore has  no  application  here,  except  as  a  guide  to  our 
discretion.]  Stat.  17  &  18  VfcL  c.  125.,  sect.  51, 
entitles  a  party  to  deliver  interrogatories  "upon  any 
matter  as  to  which  discovery  may  be  sought  \'  that  is, 
on  which  the  party  requires  information :  there  is  no  refer- 
ence in  terms  to  a  Court  of  equity  or  its  practice,  and  it 
was  not  intended  to  limit  the  Courts  of  law  in  adminis- 
tering interrogatories  by  the  principle  adopted  in  Courts 
of  equity  in  allowing  a  bill  of  discovery.  In  Bartlett  v. 
T^ewis  (a)  Erie  C.  J.  said,  p.  261,  "Nor  do  I  infer 
from  the  language  of  the  51st  section  that  it  was  intended 
that  the  practice  of  the  Courts  of  equity  was  to  regulate 
118.  It  provides  that  interrogatories  may  by  order  of  the 
Court  or  a  Judge  be  delivered  '  upon  any  matter  as  to 
which  discovery  may  be  sought.'  I  think  the  Legis- 
lature has  cautiously  abstained  from  limiting  the  power 
of  administering  interrogatories  to  cases  where  a  bill  for 
discovery  will  lie."  And  fVilles  J.,  p.  262,  "It  is  only 
(fl)  12  a  B.  N.  S,  249. 
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necessary  to  look  at  the  frame  of  the  5l8t  sectioii  to  sc 
that  it  was  intended  that  this  new  jurisdiction  should  I 
administered  in  the  Courts  of  law  hj  analogy  to  the 
own  proceedings,  and  not  to  the  practice  of  the  Cour 
of  equity/'  ICockbum  C.  J.  If  the  Judges  of  tl 
Coiurt  of  Common  Pleas  meant  to  say  that  there  a 
cases  in  which  we  should  allow  interrogatories  where  ti 
Court'  of  Chancery  did  not  allow  a  bill  of  discovery, 
agree;  but  if  they  meant  to  say  that  we  should  a 
at  nought  the  principle  on  which  interrogatories  ai 
administered  in  the  Court  of  Chancery,  I  am  not  sati 
fied  to  follow  their  dicta.]  Courts  of  common  law  ha^ 
already  gone  farther  than  Courts  of  equity  were  accu 
tomed  to  go  :  thus,  the  latter  would  not  grant  a  bill  i 
discovery  in  aid  of  an  action  for  a  mere  personal  toi 
Mitford  Pleadings  in  Chancery,  p.  230,  note  (1),  5i 
ed.,  citing  Glt/nn  v.  Houston  (a) ;  whereas  the  Courts 
common  law  have  allowed  interrogatories  in  such  i 
action.  In  Peppiatt  v.  Smith  (b)  they  were  not  allows 
becausse  the  facts  sought  to  be  elicited  formed  part 
the  plaintiff's  case.  [Cockburn  C.  J.  That  species 
wrong  is  not  within  the  jurisdiction  of  the  Court 
Chancery.  ] 


CocKBURN  C.  J.  This  rule  must  be  discharged, 
do  not  think  that  stat.  46  G.  8.  c.  87.,  which  Urn 
the  privilege  of  witnesses  in  refusing  to  answer  qui 
tions,  applies  to  the  present  case ;  and,  if  it  did,  I  doi 
whether  the  word  "  forfeiture,"  as  there  used,  1 
reference  to  a  forfeiture  arising  on  a  contract  betwc 
two  persons,  by  which  one  of  them  is  to  have  possessi 
of  the  property  of  the  other  if  a  breach  of  the  contract 
committed,  though  in  professional  language  that 
(a)  1  KeendQQ.  337.  (b)  Z  H,  f  C.  129. 
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called  a  forfeiture.  But  I  rest  my  judgment  on  the  1864. 
ground  that,  in  suits  pending  in  the  Courts  of  common  5pte 
law,  the  exercise  of  authority  given  by  The  Common  BuiTBRfiELD. 
Law  Procedure  Act,  1854,  sect.  61,  must  be  governed 
by  those  principles  which  for  a  long  series  of  years  have 
been  recognised  in  Courts  of  equity,  where  the  law  as 
to  discovery  has  grown  up  and  been  matured.  The 
L^slature  have  invested  the  Courts  of  law  with  this 
authority,  in  order  that  parties  might  get  relief  without 
incurriog  the  additional  expense  of  going  to  a  Court  of 
equity.  They  must  be  taken  to  have  done  this  with 
full  knowledge  of  the  principles  and  rules  according  to 
which  this  subsidiary  power  had  always  been  ad- 
ministered in  Courts  of  equity ;  and,  as  they  have  not 
expressly  given  larger  power,  they  may  have  intended 
that  it  should  be  exercised  with  the  same  limitations. 
But,  whether  we  are  fettered  or  left  free  to  exercise  our 
judicial  discretion,  we  ought  to  abide  by  the  principle  on 
which  this  branch  of  jurisprudence  has  for  centuries 
been  administered  in  Courts  of  equity.  It  is  clear,  from 
the  decisions  in  those  Courts  which  have  been  cited, 
and  the  expressions  used  by  eminent  text  writers,  that  it 
is  a  fixed  rule  that  no  bill  of  discovery  will  be  allowed 
when  the  answers  may  have  the  effect  of  causing  a 
forfeiture  of  estate,  except  where  the  estate  is  held  on 
a  conditional  limitation,  in  which  case  it  would  be  ex- 
tinguished on  non-performance  of  the  condition.  This 
may  be  a  fine-drawn  distinction ;  but  whatever  we  may 
think  of  the  rule,  it  is  too  well  established  to  admit  of 
doubt.  Courts  of  equity  have  exercised  no  discretion 
when  a  case  falls  within  the  rule :  the  present  case 
is  within  it,  and  therefore  we  ought  not  to  allow  the 
plaintiff  to  administer  these  interrogatories  in  violation 
of  the  principle  so  established. 
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Crompton  J.  The  present  rale  has  been  obtain 
to  compel  a  party  to  answer  certain  questions  arising 
the  case  which  tend  to  a  forfeiture  of  his  lease.  In  t 
exercise  of  the  power  given  by  The  Common  Law  Pi 
cedure  Act,  1854,  sect.  51,  to  order  interrogatories,  I 
not  hold  myself'bovnd:"bythe  exact  practice  in  Cou 
of  equity.  For  a  class  of  cases  has  been  mention 
in  which  those  Courts  would  not  allow  a  bill  of  discoT( 
where  we  should  allow  interrogatories ;  and  I  am  i 
clear  that  in  this  jnode  of  discovery  we  are  bound 
the  rules  of  procedure  in  those  Courts,  though  it  cog 
to  be  a  guide  to  us.  I  have  no  doubt  that  the  exen 
tion  from  a. bill  of  discovery  in  cases  where  the  d 
covery  would  lead  to  a  forfeiture,  was  adopted  in  the 
Courts  from  the  Courts  of  law.  It  has  been  lo 
recognised  in  our  Courts,  as  a  principle  of  the  law 
evidence  in  the  examination  of  witnesses,  that  a  vr 
ness  cannot  be  compelled  to  answer  a  question  wh< 
the  answer  might  establish  a  forfeiture  of  his  esta 
Dumpors  Case  (a),  which  we  still  consult  for  the  1 
as  to  enforcing  conditions  strictly,  shews  the  didi 
which  the  common  law  had  to  encouraging  forfeitnn 
and  it  may  be  that  the  rule  with  regard  to  discovery  i 
thence  adopted  in  Chancery.  It  is  said  that  the  c 
tinction  laid  down  in  Courts  pf  equity  between  c 
allowing  a  discovery  in  the  case  of  a  forfeiture  i 
allowing  it  in  the  case  of  a  conditional  limitation  is 
idle  one.  Perhaps  if  we  were  considering  the  mat 
for  the  first  time  we  should  not  hold  that  distincti< 
But  the  case  of  a  conditional  limitation,  where  if  A, 
does  an  act  a  new  limitation  arises,  is  not  considerec 
forfeiture,  but  a  going  over  of  the  estate  according 
the  will  of  the  donor.  Here  the  estate  does  not 
(a)  4  Co.  1196;  I  Smith Uad,  (hL^^^CtifA. 
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over  on  non-performance  of  the  covenant :  the  breach         1864. 
of  it  may  be  waived.     The  finer,  however,  the  distinction  ^^^ 

is,  the  more  strongly  it  proves  the  existence  of  the  rule  ^jjj^^^j^^^j, 
as  to  forfeiture. 

In  the  present  case  the  forfeiture  is  of  the  kind  on 
which  nearly  all  the  cases  in  equity  have  arisen; 
and  we  ought  to  be  guided  by  the  rule  in  the  Courts  of 
equity.  We  have  also  the  opinion  of  two  learned 
Judges,  in  May  v.  Hawkins  (a),  that  such  interrogatories 
as  these  ought  not  to  be  allowed,  though  the  opinion 
of  Martin  B.  perhaps  went  farther  than  we  should  go. 
Still,  as  far  as  decision  goes,  it  remains  an  open  question. 

I  think  that  a  considerable  difficulty  may  arise  at 
Nisi  prius  since  parties  are  admitted  to  give  evidence  in 
their  own  causes ;  and  I  doubt  whether,  if  a  defendant 
came  forward  as  a  witness  to  explain  or  negative  some 
matter  alleged  as  a  forfeiture,  he  would  not  have  waived 
his  privilege,  and  be  compelled,  on  cross-examination, 
to  answer  a  question  whether  he  had  not  done  some 
other  act  which  would  lead  to  a  forfeiture  of  his  lease. 
However  that  may  be,  we  should  do  wrong  if  we  over- 
ruled the  old  established  distinction. 

s 

Mellob  J.  The  distinction  pointed  out  by  the 
Lord  Chief  Justice  and  my  brother  Crompton  shews 
that  we  are  not  fettered  by  the  rules  of  practice  in  the 
Courts  of  equity,  for  there  are  cases  in  which  they 
refuse  to  grant  a  bill  of  discovery  and  we  grant  inter- 
rogatories ;  still,  when  a  power  is  conferred  on  the  Courts 
of  law  which  heretofore  has  been  exercised  only  in  Courts 
of  equity,  we  ought  not  to  establish  a  different  mode  of 
procedure  where  both  Courts  have  a  common  action. 
But  it  would  be  going  very  &r  if  we  were  to  hold  that 
(a)  \\ExeK2\0.2\^. 
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it  was  left  to  the  absolute  discretion  of  the  Judge  or  of 
the  Court  to  decide  without  reference  to  the  practice 
in  the  Court  of  Chancery,  which,  I  think,  was  intended 
to  be  a  guide  to  us.  At  first  I  was  struck  with  the 
subtlety  of  the  distinction  between  forfeiture  in  the  sense 
in  which  we  use  the  term  on  this  occasion  and  con- 
ditional limitation;  but  that  distinction,  though  nice, 
establishes  the  existence  of  the  rule.  There  are  also  two 
cases  in  the  Court  of  Chancery  which  cannot  be  dis- 
tinguished from  the  present,  and  the  dicta  of  the  two 
learned  Judges  in  May  v.  Hawkins  (a).  Therefore,  we 
ought  not  to  allow  these  interrogatories  to  go. 

Rule  dischai|[ed. 

(a)  11  Eick.  210.  213. 


Tuesday, 
Nov.  15th. 

Implied  eft" 

gagement. 

Covenant, 

Displacement, 

Insurance 

Company, 


William  Stirung  the  Younger   against  Mait- 
LAND  and  Boyd. 


1.  If  a  party  enters  into  an  arran^ment  which  can  only  take  effect 
by  the  continuance  of  a  certain  existing  state  of  circa m stances,  there  i» 
an  implied  engagement  on  his  part  that  he  shall  do  nothing  of  his  ow 
motion  to  put  an  end  to  that  state  of  circumstances  under  which  alone 
the  arrangement  can  be  operative. 

^  2.  An  insurance  Company  covenanted  with  C.  B.  for  valuable  con- 
sideration to  appoint  him  their  agent  in  S.,  together  with  A.  B^ 
and  that  if  A.  B.  should  be  displace  from  the  agency  they  would  p»y 
C.  D.  a  certain  sum;  the  Company  having  transferred  their  busineuto 
another  Company,  and  wound  up  their  afl&irs  and  dissolved  themselve*: 
Held  that  this  was  a  displacement  of  A,  B.  within  the  meaning  of  tlie 
covenant. 


T^HE  declaration  alleged  that  by  indenture,  bearing 
date  the  7th  December ,  1852^  made  between  the  de- 
fendants and  others,  trustees  of  The  United  Kingdom 
Life  Assvrance  Company  of  the  first  part,  Alexander 
Brodie  Seton  of  the  second  part,  and  the  plaintiff  of  the 
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third  part :  after  reciting  that  A.  B.  Seton  and  A.  B.        \%^, 
Seton  the  younger  were  indebted  to  the  Company  in      Stieuho 
2000/.,  lent  on  the  security  of  the  deposit   of  certain    ^^    ^• 
policies  of  insurance  on  their  lives,  and  also  on  the  joint 
and  several  promissory  note  of  themselves  the  plain- 
tiff and  one  James  Dickson ;  and  also  that  A,  B,  Seton^ 
as  agent  of  the  Company  at   Glasgow^   was   indebted 
to  them  in  1449i  10«.  9d.  in  addition  to  the  2000/.,  the 
Company,  in  consideration  of  the  payment  to  them  by 
the  plaintiff  of  1449/.  \0s.  9d.  and  2000/.,  appointed 
him  their  agent  at  Glasgow  jointly  with  A,  B.  Seton, 
and  assigned  to  him  the  policies  of  assurance  and  the 
promissory  note  for  2000/.     '^  And  the  said  [trustees] 
for  themselves,  their  heirs,  executors  and  administrators, 
do  hereby  covenant   and  agree  with  the  said  William 
Stirling  the  younger,  his  executors,  administrators  and 
assigns,  that  in  case  the  said  Company  shall  at  any  time 
hereafter  displace  the  said  Alexander  Brodie  Seton  the 
elder  &om  his  appointment  of  agent  of  the  said  Com- 
pany at  Glasgow,  then  the  said  Company  shall  and  will 
forthwith  thereafter  repay  unto  the  said  William  Stir- 
ling, his  executors,   administrators  or  assigns,  the  said 
sum  of  1449/.  10^.  9d.,  or  so  much  thereof  as  shall  not  have 
been  previously  repaid  to  the  said  William  Stirling,  or 
otherwise  recovered  or  received  by  him.      And  it  is 
hereby  further  declared  and  agreed  that,  in  the  event  of 
the  said  joint  agency  of  the  said  Company  at  Glasgow 
being  determined  by  the  displacement  of  the  said  Alex- 
ander Brodie  Seton  the  elder,  as  aforesaid,   the   said 
Company  reserve  to  themselves  the  right  of  appointing 
the  said  William  Stirling  as  their  agent  at  Glasgow  or 
discontinuing  his  services ;    and  in  the  event  of  their 
appointing  him  as  their  agent  the  said  Company  reserve 
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ISM.  ^  themselves  the  right  of  compensafiiig  his  services  ts 
Snmuvo  ^^^^  agent  in  snch  manner  as  they  may  think  proper. 
And  the  said  Alexander  Brodie  Seion  the  elder,  for  him- 
self, his  heirs,  executors  and  administrators,  doth  herdyy 
C0T»iant  and  agree  with  the  said  [trustees],  their  exe- 
cutors, administrators  and  assigns,  and  as  a  separate  ooTe- 
nant  with  the  said  William  SdrUiy,  his  executors^  admin- 
;  istrators,  and  assigns,  that  he  the  said  Alexander  Brodk 

Seian  the  elder  shall  not  nor  will,  at  any  time  before  the 

repayment  by  him  tothesaid  William  SUrUng  of  atn&wA 

\  sums  of  200021  and  1449iL  lOt.  9ii,  undertake  the  agency, 

I  or  directly  or  indirectly  promote  the  interest  of  any 

Life  assurance  Company  other  than  the  said  Unkei 
Ehydom  iJfe  Asnvranee  Campanyj  without  the  prerioos 
consent  in  writing  of  the  said  directors  for  the  time 
bang  of  the  said  United  Kingdom  Life  Asncramee  Cam- 
pamg  and  of  the  said  William  SHrSmg.**  Biead: 
That,  although  the  Company  displaced  A.  B.  Seim 
the  elder  firom  his  appointment  as  their  i^nt  at 
Glasgow,  they  had  not  repaid  the  plaintiff  the  sum 
of  1449iL  lOf.  9d. 

Plea:  That  the  Company  did  not  displaced.  B.  SeUm 
the  dder  firom  his  ai^raintment  as  their  agoit  at 
GUugoK* 


On  the  trial,  before  CocUmm  C  J.,  at  GuUdkall^nttiie 
Sittings  after  TrinOg  Term,  1863,  a  verdict  was  entered 
for  the  plaintiff  subject  to  the  following  ^lecial  case. 

The  CnOed  Kingdom  Lije  Assnranee  Compang  were 
established  under  a  deed  executed  in  1834  and  stat.  4 
W.  -L  c  35.,  and  were  registered,  in  1844,  under  stat. 
7  &  8  Viet  c.  lia 

In  1842  the  Company  i^qiointed  A.  B.  Setom  to  be 
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their  sole  agent  at  Glasffow.     His  business  was  to  pro-        1864. 
cure  persons  to  eflFect  policies  with  the  Company,  and  "stiblino" 
otherwise  to  bring  business  to  the  office.     By  way  of    ^ij^tland. 
remuneration  he  received  10/.  per  cent  upon  the  first 
premium  and  5/.  per  cent,  upon  the  succeeding  premiums 
in  respect  of  all  policies  effected  with  the  Company 
through  his  introduction,  and  5/.  per  cent  on  all  pre- 
miums which,  by  the  direction   of  the  Company,  he 
might  collect  for  them,  and  also  an  annual  allowance  of 
130/.  for  office  rent ;  in  addition  to  which  the  Company 
paid  the  rates  and  taxes  and  other  incidental  expences 
connected  with  the  office.     In  1847  the  Company  made 
him  a  further  allowance  of  250/.  per  annum  for  clerks,  &c 

In  the  year  1848  the  Company  advanced  on  loan  to 
him  the  sum  of  2000/.  on  the  security  of  the  joint  and 
several  promissory  note  of  himself,  his  son  A.  B.  Seton, 
jun.,  the  plaintiff,  and  James  Dickson,  and  upon  the 
deposit  of  policies  of  insurance  on  the  life  of  A.  B,  Seton 
for  2000/.,  and  of  policies  of  insurance  on  the  life  of  A. 
B,  Seton  the  younger,  for  the  like  amount. 

In  the  month  of  December,  1852,  A.  B.  Seton  had 
become  indebted  to  the  Company  in  the  further  sum  of 
1449/.  10s,  9d.  in  respect  of  premiums  and  other  moneys 
received  by  him  on  account  of  the  Company  and  not 
remitted  by  him,  and  for  this  further  debt  the  Company 
held  no  security  whatever. 

The  Company  pressing  for  payment  of  these  two 
several  amounts,  and  A.  B.  Seton  not  being  himself  able 
to  discharge  them,  an  arrangement  was  made  that  the 
plaintiff  should  pay  off,  not  only  the  sum  of  2000/.  for 
which  he  was  surety,  but  also  the  further  sum  of 
1449/.  10s.  9d,,  upon  certain  terms  and  conditions;  and 
in  pursuance  of  such  arrangement  the  plaintiff,  on  or 
about  the  7th  December,  1852,  paid  to  the  Company  the 
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Stirling 

T. 

Maitland. 


two  sums  of  2000/.  and  1449/,  10«.  9rf.  respectively;  \ 
Company  appointed  the  plaintiff  their  agent  at  Glasj 
jointly  with  A.  B,  Setan,  and  the  deed  of  covenant  « 
on  was  entered  inta 

After  the  execution  of  the  deed  and  the  appointm 
by  the  Company  of  the  plaintiff  as  their  agent  at  Gi 
ffow  jointly  with  A.  B.  Setan^  the  business  of  the  agei 
was  carried  on  by  A,  B,  Setan  in  the  name  of  Seton  < 
Sterling^  but  in  the  same  manner  as  it  had  previon 
been^  and  the  same  remuneration  and  allowances  o 
tinned  to  be  paid  by  the  Company  as  were  paid  wh 
A.  B,  Setan  was  their  sole  agent.  The  plain 
himself  took  no  active  part  in  the  agency,  althon 
he  occasionally  called  at  the  ofSce  in  Glasgow  wh< 
the  same  was  carried  on,  and  conversed  with  A.  B.  &i 
upon  the  business  of  the  Company. 

On  the  29th  July,  1862,  certain  heads  of  agreemc 
were  entered  into  between  The  United  Kingdom  L 
Assurance  Company  and  The  North  British  and  Mi 
cantile  Insurance  Company^  subject  to  the  sanction 
the  shareholders  of  the  former  Company,  for  the  si 
and  transfer  of  the  business,  goodwill  and  property 
The  United  Kingdom  Life  Assurance  Company  to  7 
North  British  and  Mercantile  Insurance  Compm 
At  two  extraordinary  general  meetings  of  the  shai 
holders  of  The  United  Kingdom  Life  Assurance  Co\ 
pany,  held  respectively  on  the  10th  August  and  the  3 
September,  1862,  the  heads  of  agreement  were  confirmc 
and  the  directors  were  authorized  to  execute  them,  a 
resolutions  were  passed  for  the  winding  up  and  dissol 
tion  of  the  Company.  This  agreement  was  then  di 
executed  by  both  parties. 

The  North   British  and  Mercantile  Insurance  Co 
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pany  was  a  fire  and  life  office  in  Scotland,  having  its        1864. 
chief  office  in  Edinburgh,  but  with  a  branch  office  at      Stiblino 
Glasgow.  Maitlawi. 

The  first  intimation  A.  B.  Seton  had  of  the  proposed 
transfer  of  the  business  of  The  United  Kingdom  Life 
Aisurance  Company  was  the  following  letter  sent  to 
him  by  Patrick  Mclntyre,  the  secretary  of  the  Company, 
and  which  was  written  by  order  of  its  directors. 

**  United  Kingdom  Life  Assurance  Company, 
"  No.  8,  Waterloo  Place,  Pall  Mall, 
*'  London,  15th  July,  1862. 
"  The  Board  of  directors  hereby  give  notice  that 
the  yearly  general  meeting  of  the  proprietors  will  be 
held  at  the  office  of  the  Company,  No.  8,  Waterloo  Place, 
Landon,on  Thursday,  the  31st  July  instant,  at  half-past 
two  o'clock  precisely  in  the  afternoon. 

"  And  the  Board  of  directors  hereby  further  give 
notice  that  an  extraordinary  general  meeting  of  the 
proprietors  will  be  held  at  the  said  office  of  the  Com- 
pany on  the  said  31st  day  of  July,  at  three  o'clock  in 
the  afternoon  precisely,  for  the  purpose  of  considering 
the  propriety  of  transferring  the  business  and  liabilities 
of  the  Company  to,  or  of  amalgamating  the  Company 
with,  any  other  Company  or  Companies  carrying  on  the 
like  business  on  such  terms  and  conditions  as  may  be 
agreed,  or  as  may  have  been  already  provisionally 
agreed,  and  for  authorizing  the  Board  of  directors  to 
carry  into  effect  any  such  agreement,  and  to  do  all  acts 
proper  and  necessary  for  that  purpose. 
"  By  order  of  the  Board, 

*'  Patrick  Mclntyre,  Secretary.'* 
On  the  5th  August,  1862,  Messrs.  Setons,hnA    Stir' 
ling  received  from  the  defendant  Boyd,  who  was  the 
VOL.  V.  3  I  B.   &  3. 
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resident  director  of  Tike  Umied 

Company^  the  following  letter  : 

"No.  8,  Waierloo 

"Dear  Sirs,  "5 

"  As  undonbtedl J  yon  wi 

to  the  pn^posed  amatlgamation  of 

North   British   and  Marantik 

jonr  goidance  to  reply  to  anj 

yon  the  reason  of  the  step  to  be 

of  the   result  of  the  septenni 

Company's  affairs  haring  shewn 

properly  be  declared  on  this  c 

were  adiised  that  it  was  desirab 

interests  of  both  the  policy  ho 

that  the  bn&iness  and  liabilities 

at  once  be  transferred  to  anotl 

agreement  was  therefore  enter 

BritUk  amd  MercautUe  lasuran 

already  receiTcd  the  approTal 

the  shareholders  of  the  Compa 

to  consider  the  same.     This  agr 

secure  to  the  policy  holders  of  i 

reversionary  bonns  for  the  last 

to  IL  per  cent  per  annum  on 

the  next  seven  years  a  bonus  to 

of  the  profits  on  this  Company' 

a  bonus  to  the  extent  of  two 

the  life  business  of  The  Narii 

Lawranct  Compaxy.     The  dire 

ill  saving  that  they  deem  this 

advantage  of  the  policy  holders 

«aam 

"J 
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"P.  S.— I  enclose  you  a  prospectus  of  The  North        ism, 
British  and  Mercantile  Insurance,  shewing  the  terms  on      Stirlihq 
which  they  effect  new  business.  "  E.  L.  B,"         Maitlamd. 

On  the  8th  September,  1862,  Messrs.  Setans  and 
Stirling  received  from  the  defendant  Boyd  the  following 
letter : — 

•'No.  8,  Waterloo  Place,  Pall  Mall, 
''  London,  S.W.     September  8th,  1862. 
"Dear  Sirs, 

"  In  conformity  with  the  provisions  of  the  Com- 
pany's deed  of  settlement  the  usual  septennial  investi- 
gation of  the  Company's  affairs  took  place  in  the  present 
year;  the  result  of  that  investigation  satisfied  the 
directors  that  the  interests  of  the  Company's  share- 
holders and  policy  holders  would  be  best  consulted  by  a 
transfer  of  the  business  and  liabilities  of  this  office  to 
another  Company. 

*'A  provisional  agreement  was  accordingly  entered 
into  with  The  North  British  and  MercatUile  Insurance 
Company,  which  has  been  unanimously  approved  and 
finally  confirmed  by  three  extraordinary  general  meet- 
ings of  the  shareholders  of  this  Company  specially  con- 
yened  for  its  consideration. 

"  I  have  the  pleasure  to  inform  you  that  this  agree- 
ment secures  to  the  policy  holders  of  the  participatory 
class  a  reversionary  bonus  for  the  last  seven  years, 
amounting  to  1/.  per  cent,  per  annum  on  the  sum 
assured ;  for  the  next  seven  years  a  bonus  to  the  extent 
of  two-thirds  of  the  profits  on  this  Company's  policies 
(without  any  deduction  whatever  for  working  expenses), 
and  thereafter  a  bonus  to  the  extent  of  two-thirds  of 
the  profits  on  the  whole  life  business  of  The  North 
British  and  Mercantile  Insurance  Company. 
3  I  2 
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15^4.  '  A  GTCoIjr  is  in  prepuacaoa.  and  will  Terr  shordi 


W>m*Ti> 


Hi 


be  soed  to  all  car  poQcr  ioidenw  agyiauig  them  d 
tiiis  arras^enbeat.  ani  tae  actoal  traoafiEr  of  tbe  ^r— ™^* 
win  take  pbce  aa  t&e  lit  dar  of  QftJii  ncrt, 

'Lookxii^  attiie  U^poKtamof  71r  JCfftft  Aritttl 

wealxkT  profnecarj.  and  Ae  mpriiw  adranta^  il 
olfen  to  Ae  pabfic  and  aecmcs  to  t&e  pobcrboUen 
of  tiik  CooEpaiiT,  tLe  Bcaid  of  JIi clubs  fed  tiiat  tk 
arrangement  duer  lure  entered  into  cannot  but  gin 
general  satz^KtioiL 

^  In  retsmin^  joa  xSkt  confial  tfcant^  of  the  Boari 
of  <nrcctQrs  of  diis  Cootpanr  Car  tout  mftnential  intro- 
dnrtinn  and  Tafaable  senicesy  I  am  dcjiieJ  toexpRsi 
Aeir  earnest  hope  dat  joawiB  contiraae  to  extend  ad 
inSnence  and  fwrrke  to  Tkt  Xitrtk  BrUuk  mmi  Mertaa. 
£2r  Bumramoe  Ctmpasrj,  who  will  carrr  on  husiims  «l 
dus  Q^ce  as  a  !vanch,  and  who  wilL  I  fed  aanired, 
^Te  prosipt  ami  particniar  attention  to  all  matten 
a^ctins  the  lueeiest  of  die  awaits  and  the  coostitaenti 

^  I  haTe  the  pleasure  to  ackHe  jun  a  pnja^)ettiB  d 
The  XirtJk  BriHak  mmd  Mercamiile  bsmramee  Campsm^ 
shewic^  the  terms  opon  which  ther  grant  new  insnrances 
and  at  the  same  time  to  inform  joa  that  Mr.  Darm 
&mMj  their  general  manager,  will  comnmnicate  wid 

TOO  in  a  few  daTs. 

■  ■ 

«Iam,fa^ 

''E.L.  Boyd, 

"  Bftdoenre^"  «  Resident  Director." 

The  Court  were  to  be  at  fibertj  to  draw  such  inference 

firom  the  &cts  above  stated  as  a  jnrr  might  draw. 
The  plaintiff  contended  diat  The  Tntof  Khaffdam  UJi 

Assuramet  Campamy  having  Tolnntarilj  transferred  tyii 
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business^    and  ceased  to  employ  A.  B.  Seton  as  their        1864. 
agenty  he  was  displaced  by  the    Company  from  his      stirlino 
appointment  as  agent  within  the  meaning  of  the  cove-     v *  jIlaud 
nant^  and  that  the  Company  thereupon  became  liable  to 
pay  to  the  plaintiff  the  sum  of  1449/.  10*.  9rf. 

The  question  for  the  opinion  of  the  Court  was,  Whether 
The  United  Kingdom  Life  Assurance  Company  had  dis- 
placed A,  B.  Seton  from  the  appointment  of  agent  of  the 
Company  at  Glasgow  within  the  meaning  of  the  covenant 
in  the  declaration  mentioned. 

Montague  Smith  {Murray  with  him),  for  the  plaintiff. 
— The  defendants  covenanted  for  a  valuable  consideration 
to  pay  the  plaintiff  a  certain  sum  if  they  should  displace 
his  co-agent  from  his  appointment  as  their  agent ;  and 
here  they  have  volimtarily  done  an  act  the  conse- 
quence of  which  is  to  displace  him ;  namely,  the  trans- 
ferring their  business  to  another  Company.  If  a  party 
renders  the  performance  of  his  contract  impossible,  his 
liability  on  it  remains.  The  meaning  of  the  term  "dis- 
place'^  depends  on  circumstances.  Pulling  a  chair  from 
under  a  man  is  ^'  displacing ''  him  ;  and  the  captain  of 
a  ship  is  ^'displac^^'  if  the  owner  sells  the  ship. 
l^Crompton  J.  If  the  displacement  was  the  conse- 
quence of  the  involuntary  act  of  the  party — as,  for 
instance,  a  bankruptcy— it  might  be  different.]  Yes. 
Or,  in  the  case  of  a  private  partnership,  where  one  of 
the  partners  dies.  [Crompton  J.  There  is  a  rather 
curious  case  on  this  subject,  Chamley  v.  Winstanley  (a).] 
In  Tasker  v.  Shepherd  (ft),  where  stone  merchants  in 
partnership  appointed  the  plaintiff  their  sole  London 
agent  for  the  period  of   four  years   and  a  half^  who 

(<i)  bEastW^.  (6)  6  if.  #  K  576. 
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accepted  the  empIoTiiieiit  for  a  yaluable  consideratioi 
the  partnership  having  been  dissolTed  by  the  death  < 
one  of  the  partners^  it  was  held  by  ChanneU  and  Wik 
BB.^  dnbitante  Martin  B.,  that  the  contract  was  at  i 
end ;  but  thej  considered  that  the  parties  must  be  sn{ 
posed  to  have  presumed  that  the  partnership  wonld  last  i 
that  period.  In  WIntyrf  y.  Belcher  (a),  where  an  agre 
ment  for  the  sale  of  the  goodwill  of  a  medical  practi 
stipulated  for  yalue^  inter  alia,  that  the  rendors  shou 
not^  within  ten  years  from  the  date  of  the  agreemec 
practise  at  the  locus  in  quo^  or  within  ten  miles ;  tl 
purchaser  to  pay  the  yendors,  at  the  end  of  each  of  il 
first  four  years^  one-fourth  of  the  gross  earnings,  providi 
they  did  not  fall  below  800/. ;  it  was  held  there  w 
an  implied  contract  by  the  purchaser  to  carry  on  tl 
practice. 

BdwiU  (  Coleridge  and  Horace  Lhyd  with  him),  for  tl 
defendants. — Here  was  no  displacement  of  Seton  witb 
the  meaning  of  the  coyenant.  The  deed  sued  on  was  pr 
pared  with  reference  to  the  Company  as  constituted,  ai 
therefore  became  of  no  force  after  the  winding  up  ai 
dissolution  of  the  Company.  Not*H)nly  does  the  da 
contain  no  clause  for  the  continuance  of  the  office,  b 
the  language  of  the  coyenant  shews  that  the  conti 
gency  of  the  joint  agency  being  put  an  end  to  w 
contemplated. 

The  cases  cited  by  the  other  side  are  inapplicable,  f 
in  both  there  was  a  positive  agreement  which  was  to 
in  force  for  a  definite  period. 

Montague  Smith,  in  reply.  —If  the  manager  of  a  theal 
(a)  14  C.B.N.SL  664. 


Maitlahd. 
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were  to  eoveuant  with  an  actor  that  if  he  displaced  him  1864. 
he  would  give  him  a  sum  of  money,  the  giving  up  the  Stirliho 
theatre  would  be  a  displacement.  It  is  even  doubtful 
whether  the  letter  of  the  defendant  Boyd^  as  resident 
director,  of  the  8th  September,  1862,  is  not  in  itself  a 
displacement  of  the  co-agent  Perhaps  the  defendants 
are  entitled  to  relief  in  equity. 

CocKBURN  C.  J.  Our  judgment  is  for  the  plaintiff. 
When  we  look  at  the  terms  of  the  deed  and  its  recitals, 
the  nature  of  the  engagement,  and  the  intention  of  the 
parties  to  this  covenant,  the  matter  appears  very  plain. 
Seton,  being  the  agent  of  this  Insurance  Company, 
becomes  indebted  to  them.  The  plaintiff  is  invited 
to  pay  off  the  debt,  but  then  the  question  arises,  how  is 
his  repayment  from  Seton  to  be  secured?  The  deed 
recites  all  the  facts.  First,  it  is  agreed  that  the  plaintiff 
shall  be  appointed  co-agent  of  the  Company  with  Seton^ 
the  design  of  which  obviously  was  to  enable  him  to 
control  the  money  received  by  Seton,  and  then,  as  the 
whole  object  would  be  defeated  by  the  displacement  of 
Seton,  the  Company  undertake  not  to  displace  him.  In 
time  the  Company  found  their  business  not  very  profitable, 
and  thereupon  an  arrangement  was  made  with  another 
Company  that  the  business  and  interest  of  the  Com- 
pany, of  which  the  defendants  are  trustees,  was  to  be 
transferred  to  it.  The  moment  that  is  done  there  is  an 
end  to  the  business  of  the  defendants^  Company ;  and,  if 
no  further  insurances  were  effected  by  that  Company 
the  agency  necessarily  falls  to  the  ground.  The 
question  is,  does  that  come  within  this  covenant  ?  I 
think  it  does.  Practically  the  point  comes  to  this. 
The  defendants  say,  we,  being  an  insurance  Company, 
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19&k       «■!  Sttm    ham^  osr  agCBt.  vc,  to  meeart  too,  tiie 

iE^i,3*      f3nd£Ciajvntor4«1449£  lQft.9^w]ikJif(Miliaf« 

^^^^^     pbitD  ci»bdii^ladel«,cofwutvitliTiiotlBilv« 

wiSccBitiBnrkiBiB  AaicBplojraMBt,  and  I  take  it,  » 

Mr.  AnV  |Hti^  tkal  dn  ncuH  so  lon^  m  we  arc 

a  CoBfnT.    I  look  en  &e  lav  to  be  Oat,  if  a  paitj 


be 
toai 

br  &e  ddbidaiita  tbemadie^  it 
Ki^  very  tcD  be  tbai  4«  eoienaBt  would  not  kife 
tte  c&ct  gitrilrd  fisr :  but  if  it  is  pat  an  cad  to  hj 
Aeir  owm  mlaalair  act,  that  ii  abreaA  of  eofeDant  ir 
vUcb  4«  pUtfdff  Bar  ne.  IW  tnnaferof  bosDOi 
nad  diaolo[tiaB  of  4«  OoaipaiiT  was  eertaiiihr  Ae  act  of 
tbe  CcocpasT  itsdi^  so  that  tbcr  bare  br  tbeir  act  pot 
a&  end  to  tbe  state  of  tbiap  under  wbidi  alone  this 
ccTemant  wooU  opefate. 

The  effect  of  owr  decision  Bar  be  to  do  wbat,  in  aa 
eq[sitahle  pomt  of  Tiew.  ii^  wnpnt  bctacen  tbe  paitiei ; 
for  tbe  intmiiofi  of  tbe  eovenant  was  diat,  br  tbe  coo- 
tim»nce  of  &tea  in  bis  postdon  as  aeent,  tbe  pbistiff 
dhOoU  be  lecoaped  bis  IU9L  10$.  9tL  :  bat  tbat  is  noC 
tbe  q[Qe5tni  of  wbicb  we  bave  to  dispose. 

CaoKPTox  J.  Ibe  eoienant  is  not  tbat  die  Com- 
panj  diall  not  tarn  away  or  displace  Seiom,  but  tbat  if 
tber  do  tbcT  win  pwrAis  som  to  tbe  plaintiff.  Looking 
fiurtr  at  tbe  meaning  of  tbe  eoienant,  I  tbink  that 
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when  the  Company  did  an  act  by  which  Seton  was  ig64. 
necessarily  displaced,  it  is  sufficient ;  there  need  not  be  ~~S'nKLivQ~ 
a  direct  displacement  of  him.  It  is  like  the  case  j^^itland 
of  Charnley  v.  Winstanley  (a),  to  which  I  have 
already  referred,  where  the  marriage,  of  a  woman,  the 
legal  consequence  of  which  was  to  prevent  her 
performing  a  certain  covenant,  was  held  an  indirect 
breach  of  the  covenant.  Here  the  best  construction 
I  can  put  on  the  term  '^  displacement''  is  ^^  putting  out  of 
his  place;''  and  when,  by  the  voluntary  act  of  the  Com- 
pany, the  party  is  either  put  out  of  the  place  directly, 
or  the  place  is  taken  from  him,  his  possession  of  the 
place  equally  ceases.  I  think  when  the  Company 
destroy  the  place  he  is  displaced  to  all  intents  and  pur- 
poses, and  I  do  not  know  that  this  can  be  even  called 
an  ''  indirect"  displacement,  for  displacement  seems  the 
*•  direct"  consequence  of  their  act.  The  same  principle 
would  apply  if  the  contract  had  been  made  with  an 
ordinary  firm  instead  of  a  Company. 

Mellob  and  Shee  JJ.  concurring, 

Judgment  for  the  plainfiff. 
(a)  bEoitTm. 
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Buckle,  appellant,  Wrig] 


A.  pn9oa  Qsuc  a  DsdcBcy  cBRiaKv  |kii 
4EscButtd  froB  mt  Maajtioou.  of  tiudoig  o 
Pb&w  CIuss  Act  1^.  lOdf  11  Vkt, 
has  abcfltfy  fflid  post  hoEie  dstj-  to  1 
Bcreniifft. 


r^  ASE  atited  imder  siat  20  fc 
At  a  Ptettf  Scasioiis  Iidd 
eountj  ciDmrkawi^  on  the  14th 
mation  vas  laid  against  the  re 
the  9th  Jamary,  1864^  at  the  i 
the  respondent  then  behi^  the 
carriage,  did  nnlawfollj  permit  t 
hackney  carriage  plying  tar  hire 
the  Genend  Post  OflBce  otBarl 
the  prescribed  distance)  withe 
license  from  the  Local  Board  o 
sioners  under  The  Town  Police 
&*11  VkL  e.  89.),  for  the  dista 
DarUmgttm  aforesaid  for  sndi  ct 
Darlington  Local  Board  Act,  18 
form  of  the  statute,  &a 

Upon  the  hearing  of  the  infc 
Local  Board  Act,  1854,  was  pu 
appellant,  and  was  to  be  takej 
That  Act  incorporates  The  To 
1847,  with  respect  to  hackney 
under  the  45th  section  of  the  i 
the  information  was  kid.  The 
part  of  the  appellant  was  as  folio 
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Marmaduke   Buckle  (the  appellant)  stated  : — ^'I  am        1864. 
an  officer  of  the  Darlington  Local  Board  of  Health.     On       Btcklb 
the  9th  January  last  I  saw  Francis  Thompson^  driver   ._     ^• 
of  Mr.  JFriffhtsan's  cah,  on  the  stand  at  the  Bank  Top 
Station^  with  a  cab.     I  observed  him  there  a  short  time 
before  the  train  arrived.    I  saw  him  leaving  the  cab- 
stand.    Mr.  Pritchett  got  into  the  cab>  and  he  was  driven 
o£F  towards  the  town.     The  station  is  within  a  mile  of 
the  Gteneral  Post  Office  in  DarKngtonJ* 

In  answer  to  the  charge^  the  respondent  said  : — ^'  I 
donH  deny  running  the  cab.  I  have  a  license  which 
enables  me  to  run  in  anj  part  of  the  kingdom^  and 
which  I  get  firom  a  higher  power  than  the  Local  Board 
of  Health.  I  get  it  from  the  Inland  Revenue  Commis- 
sionersy  and  I  don't  require  a  license  from  the  Board  of 
Health."  The  following  is  a  copy  of  the  license  held  by 
the  respondent : — 

"  Durham  Collection^ 
"No.  288.  ^'Bishop  Auckland  District 

"  Receipt  for  Post  Horse  License  Duty  from  the  day  of 
the  date  hereof  to  the  5th  day  o{  January ^  1863. 
"  Received  of  John  Wrightson,  who  has  made  entry  of 
premises  at  NorthgatCy  Darlington^  in  the  parish  of  Dar- 
Bngton,  in  the  county  of  Durham,  the  sum  of  7i  10«.^ 
being  one  fourth  part  of  the  annual  duty  for  a  license 
to  keep  at  one  time  to  be  let  for  hire  eight  horses  and 
six  carriages. 

"Dated  this  6th  day  of  October,  1862. 
«  W.  Keenan,  Collector. 
"Examined  this  8th  day  of  December,  1862. 

**John  Ostle,  Supervisor.'' 
It  was  contended  on  the  part  of  the  appellant,  that 
this  license  not  being  a  stage  coach  license^  and  the  cab 
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1864.  in  question  not  being  a  stage  coach  and  so  within  t 
BucKLs  proviso  to  the  38th  section  of  The  Town  Police  Chma 
Wbiobtsos.  ^^^'  1847,  did  not  enable  the  respondent  to  permit  1 
cabs  to  ply  for  hire  within  five  miles  of  the  Gtenend  Pc 
Office  in  DarlmgUm  withont  the  license  of  the  Ixm 
Board  of  Health,  and  that  the  respondent's  license  n 
merely  a  "  Post  Horse  License*'  for  the  purposes  of  t 
revenue. 

The  justices,  however,  being  of  opinion  that  the  licea 
of  the  Commissioners  of  Inland  Revenue  did  enable  t 
respondent  to  ply  his  cabs  for  hire  within  those  limi 
without  having  also  the  license  of  the  Local  Board 
Health,  gave  their  determination  against  the  appellant 

K  the  Court  should  be  of  opinion  that  their  decisis 
was  wrong,  and  that  they  ought  to  have  convicted  tl 
respondent,  the  Court  was  solicited  to  remit  the  case 
them  with  the  opinion  of  the  Court  thereon,  or  to  mai 
such  other  order  as  to  the  Court  might  seem  fit. 

The  following  are  the  sections  of  The  Town  Polii 
Clauses  Act,  1847,  10  &  11  Vkt.  e.  89.,  bearing  on  th 
case. 

Sect  87.  '^  The  Commissioners  may  from  time  to  tin 
license  to  ply  for  hire  within  the  prescribed  distance,  t 
if  no  distance  is  prescribed,  within  five  miles  from  tl 
General  Post  Office  of  the  city,  town,  or  place  to  whic 
the  special  Act  refers,  (which  in  that  case  shall  I 
deemed  the  prescribed  distance,)  such  number  of  had 
ney  coaches  or  carriages  of  any  kind  or  descriptio 
adapted  to  the  carriage  of  persons  as  they  think  fit/' 

Sect.  38.  "  Every  wheeled  carriage,  whatever  may  I 
its  form  or  construction,  used  in  standing  or  plying  fc 
hire  in  any  street  within  the  prescribed  distance,  an 
every  carriage  standing  upon  any  street  within  the  pn 
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scribed  distance,  having  thereon  any  numbered  plate  1864. 
required  by  this  or  the  special  Act  to  be  fixed  upon  a  Buckle 
hackney  carriage,  or  having  thereon  any  plate  resembling  ^• 

or  intended  to  resemble  any  such  plate  as  aforesaid, 
shall  be  deemed  to  be  a  hackney  carriage  within  the 
meaning  of  this  Act ;  and  in  all  proceedings  at  law  or 
otherwise  the  term  (hackney  carriage)  shall  be  suffi- 
cient to  describe  any  such  carriage :  Provided  always, 
that  no  stage  coach  used  for  the  purpose  of  standing  or 
plying  for  passengers  to  be  carried  for  hire  at  separate 
fares,  and  duly  licensed  for  that  purpose,  and  having 
thereon  the  proper  numbered  plates  required  by  law  to 
be  placed  on  such  stage  coaches,  shall  be  deemed  to 
be  a  hackney  carriage  within  the  meaning  of  this  Act/' 

Sect  39.  A  fee  to  be  paid  for  every  such  license. 

Sect.  41.  "In  every  such  license  shall  be  specified 
the  name  and  surname  and  place  of  abode  of  every  person 
who  is  a  proprietor  or  part  proprietor  of  the  hackney 
carriage  in  respect  of  which  such  license  is  granted,  or 
who  is  concerned,  either  solely  or  in  partnership  with 
any  other  person,  in  the  keeping,  employing,  or  letting 
to  hire  of  any  such  carriage,  and  also  the  number  of 
such  license,  which  shall  correspond  with  the  number  to 
be  painted  or  marked  on  the  plates  to  be  fixed  on  such 
carriage,  together  with  such  other  particulars  as  the 
Commissioners  think  fif 

Sect.  42.  Licenses  to  be  registered. 

Sect.  45.  *'  If  the  proprietor  or  part  proprietor  of  any 
carriage,  or  any  person  so  concerned  as  aforesaid,  per- 
mits the  same  to  be  used  as  a  hackney  carriage  plying 
for  hire  within  the  prescribed  distance  without  having 
obtained  a  license  as  aforesaid  for  such  carriage,  or 
during  the  time  that  such  license  is  suspended  as  here- 
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XSM.  isifter  proiided,  or  if  anr  penoo  be  fixmd  dririn 
sCandiii^.  or  phin^  far  hire  with  anr  euria^  within  tl 
prescribed  dmainy,  far  whidi  such  fioenae  as  aforesi 
has  not  been  pffrrioadr  obtained,  or  withoiit  haTing  t 
nvmber  of  soch  cania^  eonespofiding  with  the  numl 
of  the  EccBK  openlj  d»plaTed  on  socji  carriage^  etc 
ach  pexs»  sooAnding  diall  fcr  eietr  audi  offence 
fiable  to  a  pcnakr  not  nfrcdiiig  fivtr  shiIKnga>" 


r,tar  ^t  appeOant— The  Koenae  of  the  Coi 
of  Inland  Bcvcnae  was  feqmred  solely  witi 
Ticw  to  llfee  levenn^  and  is  thereibre  inappliraHr  he 
It  is  enential  that  the  prapnetofs  of  hackney  cairisi 
plying  fcr  hire  in  toww^  large  ones  e^edaUy,  ahoo 
he  nnder  pofioe  ] 


Xo  mmwrl  speared  tar  the 


The  CoTBT  (constating  of  CocKsrasr  C.  J^  Caoi 
10S  and  Mkujok  JJ.>,  aeeeded  to  this  Tiew,  saying  tl 
Ae  regnlatkn  of  hackney  carriages  was  dearly  a  mad 
of  police^  and  unless  there  was  aooiething  to  shew 
intention  to  excbade  Aeir  anthority  in  sndi  cases  t 
holding  so  woold  be  prodncti¥e  of  the  most  misduerv 
comenuf  im  r  j^ 

Judgment  tor  the  appdlai 
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[1865.] 

Moody  against  Corbett  and  others,   and  The  [Mondai/, 
London,  Brighton  and  South  Coast  Railway  ises.] 
Company. 


A  railway  Act,  7  &  8  Vict  c.  xcii.  ss.  216,  217,  containing  precisely 
■imllar  proyisions  to  those  in  The  Lands  Clauses  Consolidation  Act,  184o, 
8&  9  Vict.  c.  18.  s.  127.,  enacted  that  "for  the  puipose  of  making  pro- 
Tisdon  respecting  the  sale  of  lands  acquired  by  the  Company  under  the 
proTisions  of  this  Act,  but  which  shall  not  be  required  for  tne  purposes 
thereof,"  the  Company  should  sell  such  superfluous  lands  within  ten 
years  after  the  passing  of  the  Act ;  and  if  the  Company  did  not  sell 
such  superfluous  lands  within  the  period  aforesaid,  they  were  to  "  vest 
in  and  become  the  property  of  the  owners  of  the  lands  adjoining  thereto 
in  proportion  to  the  extent  of  their  lands  respectively  adjoining  the 
same.  A  subsequent  Act  obtained  by  the  same  Company,  2H  &  27 
Vict.  c.  cxdi.  8,  28.,  enacted :  "  The  respective  periods  by  the  several 
Acts  relating  to  the  Company  limited  for  the  sale  of  the  superfluous 
lands  are  hereby  respectively  extended  for  flve  years  from  the  {)assing 
of  this  Act,  and  those  several  Acts  shall  be  read  and  construed  as  if  that 
period  had  been  flxed  by  each  of  those  Acts  respectively/'  The  land 
of  an  owner  adioininff  to  superfluous  lands  continued  by  a  line  nearly 
parallel  with  the  railway  until  it  met  the  land  of  another  owner  also 
adjoining  such  lands  which  slanted  off  from  the  railway:  Held, 

1.  That  these  owners  were  not  entitled  to  have  the  superfluous  lands 
divided  between  them  as  tenants  in  common,  nor  apportioned  between 
them  according  to  the  depth  of  their  land  or  the  limit  of  the  fronta^ 
but  that  the  proper  course  was  to  draw  a  straight  line  from  the  point 
where  the  boundaries  of  the  two  acyoining  owners  met  to  the  nearest 
point  of  the  land  actually  used  by  the  Company  for  their  works,  and 
allot  the  land  on  each  side  of  that  line  to  the  respective  owners. 

2.  That  the  words  "  lands  acauired  by  the  Company  under  the  pro- 
Tisions of  this  Act,  but  which  snail  not  be  required  for  the  purposes 
thereof,"  extended  to  lands  the  reversion  to  or  other  partial  interest  in 
which  had  been  acquired  by  the  Company,  and  were  not  confined  to 
lands  acquired  with  tne  right  to  immediate  possession,  so  that  the  Com- 
pany might  enter  upon  and  apply  them  to  the  purposes  of  the  railway. 

3.  That  Stat.  26  &  27  Vict.  c.  cxcii.  had  not  the  effect  of  defeating  an 
interest  previously  vested  under  the  provisions  in  the  former  Act 


Railway 
Company. 
Lands  dlausBB 
Consolidation 
Act,  1845, 
8  #  9  Vict, 
c.  18.  s.  127. 
7  #  8  Vict, 
c.  xcii  ss.  216^ 
217. 

26  #  27  Ftrt. 
c.  cxciL  s.  28. 
Superfluous 
lands. 

Lands  adjoin* 
ing  thereto. 


ip  JECTMENT  to  recover  a  piece  of  land  containing 
four  acres  and  thirty-four  perches  or  thereabouts, 
and  situate  near  to  a  bridge  over  the  London,  Brighton 
and  South  Coast  Railway,  at  Croydon,  in  the  county  of 
Surrey,  called  Pitlake  Bridge,  bounded  on  the  west  by 
the  high  road  leading  from  Croydon  to  Mitcham,  on 
the  north  by  laud  of  the  plaintiff,  on  the  east  by  land 
belonging  to  Messrs.  Thomas  and  James  Turner,  and 
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on  the  south  by  the  Londoriy  Brighton  and  South  Coati 
Railway^  with  the  messuages  or  tenements  and  buildingi 
standing  thereon  and  in  the  respective  occupations  o: 
the  defendants  Corbett^  Walker,  Haworth  and  fVrighL 

On  the  trial,  before  Williams  J.,  at  the  Croydm 
Summer  Assizes,  1861  {a\  a  verdict  was  entered  for  thi 
plaintiff,  with  leave  to  the  defendants  to  move  to  eiitei 
a  nonsuit  if  the  Court  should  think  that  there  was  m 
evidence  to  go  to  the  jury  in  support  of  the  plaiutifP 
case,  the  Courts  in  the  event  of  such  rule  being  ulti 
mately  dischai^ed,  to  say  for  what  portion  of  the  land 
if  any,  the  verdict  should  stand. 

In  the  following  Michaelmas  Term,  a  rule  Nisi  wa 
granted  to  enter  a  verdict  for  the  defendants,  or  i 
nonsuit,  upon  the  following  grounds.  Firsts  that  ther 
was  no  evidence  to  go  to  the  jury  in  support  of  tb 
plaintiff's  case.  Second,  that,  as  to  the  part  of  th 
property  occupied  by  one  West,  there  was  no  evideno 
that  the  land  was  ever  acquired  by  or  belonged  to  Tk 
Croydon  and  Epsom  Company^  and  that  it  ever  be 
came  subject  to  the  provisions  of  that  Company's  Act 
7  &  8  Vict.  c.  xcii.,  and  that  no  notice  by  that  Com 
pany  was  proved  to  take  any  land  except  the  par 
acquired  and  used  for  the  line  of  railway  itself,  an 
that  the  evidence  only  shewed  that  TTie  Londa 
Brighton  and  South  Coast  Company  were  the  ownei 
of  the  land  after  ten  years  had  expired  from  th 
passing  of  that  Act  Third,  the  like  points  upon  th 
evidence  given  as  to  the  parts  of  the  property  foi 
merly  occupied  by  one  Morley,     Fourth,  that  if  tl 

(a)  This  was  a  second  triaL  S«6  Moody  t.  The  London^  BrigkU 
and  South  Co<ut  Railway  Company,  \B,^  8,  290. 
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lands  were  ever  acquired  by  the  Croydon  and  Epsom      [1865.] 
Company,  there  was  no  evidence  that  they  were  not       Moodt 
required  for  the  purposes  of  the  Act  of  that   Com-      corbett. 
pany  at  the   time    the  ten  years   expired    in   1854. 
Fifth,   that  if  the  lands  were   ever  required   by  the 
Croydon  and  Epsom  Company  there  was  no  evidence 
that  they  were  not  so  required  under  the  223rd  section 
of  that  Company's  Act,  and  that  the  216th  section  in 
that  case  would  not  apply.      Sixth,  that,  if  the  lands 
were  required  by  the  Croydon  and  Epsom  Company,  the 
forfeiture  clause,  sect.  217,  became  inoperative  by  the 
dissolution  of  that  Company.     Seventh,  that  the  pro- 
perty was  not  shewn  to  have  been  the  property  of  the 
London,  Brighton  and  South  Coast  Company,  and  sub- 
ject to  the  provisions  of  the  Act  of  the  Croydon  and 
Epsom  Company.      Eighth,  that  the  plaintiff  did  not 
prove  that  be  was  the  owner  of  land  adjoining  to  the 
lands  in  question   within  the   meaning  of  the   217th 
section  of  that  Act.     Ninth,  that  the  plaintiff  did  not 
shew  the  proportion  or  extent  of  his  own  land  and  of 
other  lands  adjoining,  nor  shew  any  definite  land  to 
which  he  was  entitled. 

Afterwards  it  was  agreed  between  the  parties  that 
the  verdict  so  entered  should  stand,  subject  to  the  fol- 
lowing special  case. 

The  plaintiff  is  the  surviving  trustee  of  a  marriage 
settlement,  made  on  the  6th  June,  1844,  in  contem- 
plation of  the  marriage  of  Mrs.  Susannah  Hawkins 
with  the  Rev.  Thomas  Ainsworth,  which  subsequently 
took  place;  and  by  the  settlement  the  legal  estate  in 
the  lands  which  were  coloured  green  in  a  plan  marked 
No.  I,  (which  was  made  to  scale,  and  which  accom- 

VOL.  y.  3  k  b.  &c  s. 
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[18G5.]      panied  and   formed  part  of  the  case),  (a)  and  of  y 

MooDT       Mrs.  Hawkins  was  the  owner  in  fee  simple,  was 

CoBBETT.      conveyed  in  fee  1:9  the  plaintiff  and  two  other  tni 

since  deceased,  upon  the  trusts  therein  mentioned. 

The   defendants,    The   London,    Brighton   and  i 
Coast  Railway  Company,   appeared    and    defeude( 
the  whole,  as  did  also  the  other   defendants,    O 
Walker,    Haworth    and    fVright,     who    were    sev^ 
at    the  time  of    the    bringing   of   this    action 
piers   of  the   lands   and   the   buildings   sought  1 
recovered,  the  lands  being  coloured   pink  on  the 
and   the   buildings   thereon   being    shaded,    and 
severally  derived  their  title  through  the  railway 
pany. 

The  plaintiff,  as  owner  of  the  adjoining  lands  col< 
green  on  the  plan  No.  1,  sought,  under  the  provi 
contained  in  sects.  216  and  217  of  stat.  7  &  8 
c.  xcii.,  passed  on  the  29th  July,  1844,  entitled 
Act  for  making  a  railway  from  the  London  and  i 
don  Railway  at  Croydon  to  Epsom,**  to  recover 
session  of  the  lands  and  buildings  mentioned  ii 
writ  of  ejectment,  as  being  superfluous  lands  adjo: 
the  plaintiff's  unsold  within  the  prescribed  peric 
ten  years  after  the  passing  of  the  Act,  and  ther 
forfeited  to  the  plaintiff  as  such  adjoining  owner. 

By  stat.  5  W.  4.  c.  x..  The  London  and  Ore 
Railway  Cowpany  was  incorporated  for  the  pnrpot 
making  a  railway  from  Croydon  to  join  the  London 
Greenwich  Railway  near  London. 

By  stat  7  &  8  Vict.  c.  xcii.,  Tfie  Croydon  and  JSj 
Railway  Company  was  incorporated  for  the  purpa 
(a)  See  this  plan  annexed. 
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making  a  railway  from  the  London  and  Croydon  Railway       [1865.] 
at  Croydon  to  Epsom.  moodt 

Sect.  131  of  the  latter  Act  enacted :  "  That,  subject  to  cobbett 
the  provisions  of  the  Act,  it  should  be  lawful  for  the  Com* 
pany  to  agree  with  the  owners  of  the  lands  which  they 
-were  thereby  authorized  to  enter  into  and  take  for  the 
purposes  of  the  railway,  for  the  absolute  purchase,  for  a 
consideration  in  money,  of  any  such  lands,  or  such  parts 
thereof  as  they  should  think  proper,  and  of  all  subsisting 
leases  therein,  and  of  all  rentcharges,  annuities,  mort- 
gages, or  incumbrances  affecting  any  such  lands,  and  all 
commonable  or  other  rights  to  which  such  lands  might 
be  subject,  and  all  other  estates  or  interests  in  such 
lands,  of  what  kind  soever.^' 

Sect.  216,  "  For  the  purpose  of  making  provision  re- 
specting the  sale  of  lands  acquired  by  the  Company 
under  the  provisions  of  this  Act,  but  which  shall  not 
be  required  for  the  purposes  thereof,"  enacted  :  '*  That  the 
Company  shall  sell  all  such  superfluous  lands  in  such 
manner  as  they  may  deem  most  advantageous,  and 
convey  the  same  to  the  purchasers  thereof  by  deed 
under  the  common  seal  of  the  Company,  and  a  receipt 
under  such  common  seal  shall  be  a  sufScient  discharge 
to  the  purchaser  of  any  such  lands  for  the  purchase 
money  in  such  receipt  expressed  to  be  received,  and 
such  sales  and  conveyances  shall  take  place  within  ten 
years  after  the  passing  of  this  Act." 

Sect  217  enacted:  "That  if  the  Company  do  not 
sell  such  superfluous  lands  within  the  period  afore- 
said, then  such  lands  remaining  unsold  at  the  expiration 
of  such  period  shall  thereupon  vest  in  and  become  the 
property  of  the  owners  of  the  lands  adjoining  thereto, 

3  K  2 
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in  proportion  to  the  extent  of  their  lands  respectiv 
adjoining  the  same." 

Sect  218.  '*  Provided  always,  and  be  it  enacted,  Tl 
before  the  Company  dispose  of  any  such  superfluc 
lands  they  shall  offer  to  sell  the  same  to  the  person  tl 
entitled  to  the  lands  (if  any)  from  which  the  same  wi 
originally  severed ;  or  if  such  person  refuse  to  purchi 
the  same,  or  cannot  be  found,  then  the  like  offer  sfa 
be  made  to  the  person  or  to  the  several  persons  wh( 
lands  shall  immediately  adjoin  the  lands  so  proposed 
be  sold,  such  persons  being  capable  of  entering  into 
contract  for  the  purchase  of  such  lands;  and  wh( 
mQre  than  one  such  person  shall  be  entitled  to  sa 
right  of  pre-emption,  such  offer  shall  be  made  to  su 
persons  in  succession  one  after  another  in  such  order 
the  Company  shall  think  fif 

Sect  223  enacted :  ''  That  for  any  of  the  foUowii 
purposes  it  shall  be  lawful  for  the  Company,  in  additi< 
to  the  lands  authorized  to  be  compulsorily  taken  1 
them  as  aforesaid,  to  contract  with  any  party  willing 
sell  the  same  for  the  purchase  of  any  land  adjoining  ( 
near  to  the  railway,  not  exceeding  in  the  whole  U 
acres ;  (that  is  to  say,) 

'^  For  the  purpose  of  making  and  providing  additioni 
stations,  yards,  wharfs,  &c. : 

*'  For  the  purpose  of  making  convenient  roads  o 
ways  to  the  railway,  or  for  any  other  purpose  which  ma; 
be  requisite  or  convenient  for  the  formation  or  use  o 
the  railway : 

"  And  it  shall  be  lawful  for  all  parties  who,  under  th( 
provisions  hereinbefore  contained,  would  be  enabled  tc 
sell  and  convey  lands  required  for  the  railway  to  sell 
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and  convey  lands  for  any  such  additional  purposes  as       [1865.] 
aforesaid."  Moody 

By  sect  224  the  Company  were  empowered  to  sell      Corbbtt. 
the  additional  lands  which  they  should  have  so  acquired 
to  such  persons  as  they  might  think  fit^  and  to  purchase 
other  lands  for  the  like  purposes. 

Sect.  227  enacted :  "  That,  subject  to  the  provi- 
sions and  restrictions  in  the  Act  contained^  it  should 
be  lawful  for  the  Company  to  make  and  maintain  the 
railway  and  works  in  the  line  and  upon  the  lands 
delineated  and  described  on  the  plan  and  in  the  books 
of  reference  thereinafter  mentioned,  and  in  the  schedule 
thereto,  and  for  that  purpose  to  enter  upon,  take,  and 
use  such  of  the  lands  so  delineated  and  described  as 
ahould  be  necessary  for  making  and  constructing  the 
railway  and  works." 

Sect  228  recited,  that  plans  and  sections  of  the 
railway  shewing  the  line  and  levels  thereof,  and  also 
a  book  of  reference  containing  the  names  of  the  owners, 
lessees,  and  occupiers,  or  reputed  owners,  lessees,  and 
occupiers,  of  the  lands  through  which  the  same  was 
intended  to  pass,  had  been  deposited  with  the  clerk  of 
the  peace  of  the  county  of  Surrey. 

Sect.  230  enacted,  that  true  copies  of  such  plans 
and  book  of  reference  or  of  any  correction  thereof, 
or  extracts  therefrom,  certified  by  such  clerk  of  the 
peace,  should  be  received  in  all  Courts  of  justice  or 
elsewhere  as  evidence  of  the  contents  thereof. 

Sect.  231  enacted,  that  the  Company  in  making  the 
railway  should  have  power  to  deviate  from  the  line 
delineated  on  the  plans  so  deposited ;  provided  that  no 
such  deviation  should  extend  to  a  greater  distance  than 
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tie  bmaSM  of  deratiQa  ddz 
t3  a  eieilei  cxtmi  in  pssB: 
temjvrds^  or  datwhere  to  i 
kEk&«d  Taid%6oM  die  fine; 
ntfi»^  xBto  tke  Imdb  or  pro 

A^  pmioas  cffjowut  in  vriti 

■zcak£,  sad  die  fiKt  xka± 
6tHA  iratmtr  ifaoaU  kave  1 
tmernnfciftjii  |MuiMCrt  far  i 
cnon  m  zut  book  oc  Fcfercnoi 
Sed.  2M  CBcttd,  dat  ti 
take  or  iBJue  anr  propertj 
enx^  SKJk  m  iboald  be  sf 
^ii  Acs.  v^koat  Ae  < 

•shedaJebeeotifia 
ba^re  cf  tirrtedi,  to  kaw  proo 
x»  :;:»  saT.   aaj  iacnse  cr  bailiii 
$Xi  AWvs&fT.  1S4S,  or  any 
d&T  iadoaeii  or  set  ^an  and 

cr  aT^Rioe  u>  a  hoBR. 

Seirt.  f36  Hsised  the  bic 
taken  aur  t^  tmr  of  tKe  ra 
necseii  vitk  it. 

Bt  sect.  S51,  the  interprd 
*  Ibldos^  sisall  exieni  to  nesiia 
hefeciiaaaents  of  anj  tenoze.'^ 

In  uihttxi  to  tke  pbn»  Xo 
whie&  accooaionkd  die  caie» ' 
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The  plan,  No.  2,  was  a  tracing  of  a  portion  of  the      [1865.] 
plan  deposited  with  the  clerk  of  the  peace  under  s^cts.        ^^^j^^ 
227  and  228,  and  which  was  also  put  in  evidence,  and      ^    ^• 
the  numbers  mentioned  therein  referred  to  the  numbers 
and  description  of  the  property  mentioned  in  the  book  of 
reference,  an  extract  from  which  was  set  out  in  the 
case. 

The  Nos.  51,  52,  53,  54,  60,  61,  62  and  63,  on  the 
plan.  No.  2,  comprised  the  portion  coloured  pink  on 
the  plan  No.  1,  as  well  as  the  portion  of  the  line  of 
railway  adjoining.  The  Nos.  55  and  59  on  the  plan 
No.  2,  comprised  the  parts  coloured  green  on  the  plan 
No.  1. 

The  schedule  referred  to  in  sects.  227  and  234  of 
Stat.  7  &  8  VtcL  c,  xcii.  contained  a  description  of  the 
property  numbered  51,  52,  53,  54,  55,  61  and  62,  simi- 
lar in  all  respects  to  that  contained  in  the  book  of 
reference,  with  the  exception  of  their  not  being  num- 
bered. Such  schedule  did  not  contain  No.  63,  the  same 
being  pasture  land.  And  the  schedule  only  contained 
lands  of  the  particular  description  enumerated  in  the 
234th  section. 

The  red  lines  on  the  plan  No.  2,  denoted  the  limits  of 
deviation  mentioned  in  sect.  231,  and  the  whole  of  the 
property  claimed,  as  well  as  part  of  the  plaintiff^s,  was 
within  them. 

By  Stat  7  &  8  J  ict  c.  xcvii.  (6th  August,  1844, 
the  powers  of  The  London  and  Croydon  Railway  Com- 
pony  were  extended,  and  by  sect.  26  power  was  given 
to  them  to  purchase  the  Croydon  and  Epsom  Railway. 

By  Stat  9  &  10  Vict.  c.  cclxxxiii.  (27th  July,  1846,), 
reciting  these  acts  amongst  others,  and  that  in  pursuance 
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of  Stat.  7  &  8  Vict.  c.  xcvii.  The  London  and  Cro^ 
BaUway  Company  had  purchased  the  Croydon  and  Ep 
line,  the  London,  Brighton  and  South  Coast  Railway 
incorporated.  By  sects.  1  and  5  the  Companies  inoor 
ated  by  the  recited  Acts  were  dissolved,  and  the  poi 
and  privileges,  railways,  &&,  and  all  lands,  &c.  grai 
to  them  were  vested  in  7%e  London,  Brighton  and  St 
Coast  Bailway  Company  ;  and  by  sect  21  the  regolat 
and  restrictions  in  the  Acts  of  the  dissolved  Compa 
were  made  binding  on  TTie  London,  Brighton  and  & 
Coast  Bailway  Company, 

Stat  26  &  27  Vict.  c.  cxdL  *.  28. :  "  The  reaped 
periods  by  the  several  Acts  relating  to  the  Comp 
limited  for  the  sale  of  the  superfluous  lands  are  her 
respectively  extended  for  five  years  from  the  passinj 
this  Act,  and  those  several  Acts  shall  be  read  and  c 
strued  asif  that  period  had  been  fixed  by  each  of  th 
Acts  respectively." 

In  support  of  the  plaintiflTs  case  the  following  evide 
was  given. 

Thomas  Fowler  Wood  proved  that  before  and  at 
time  of  the  passing  of  the  Croydon  and  Epsom  Railn 
Act  he  was  the  owner  of  Nos.  51,  52,  53,  54  and  60,  i 
last  number  being  a  public  footpath,  shewn  on  the  p 
No.  2.  That  the  triangular  piece  at  the  east  end  of  tl 
plan,  coloured  pink  and  marked  A.  (a),  was  no  part 
his  property,  and  he  whilst  such  owner  received  i 
following  notice. 

"  In  pursuance  of  the  provisions  contained  in''  si 
7  &  8  Vict.  c.  xcii.  "  I  do  hereby,  on  behalf  of  7 

(a)  In  the  course  of  the  argument  the  claim  of  the  plaintiff  to  tl 
piece  of  land  was  given  up. 
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Croydon  and  Epsom  Railway  Company^  give  you  notice  [1865.] 
that  a  certain  piece  of  orchard  land,  containing  by  esti-  Moody 
mation  8  roods  and  15  perches  or  thereabouts,  and  being  co^bwtt 
parcel  of  a  larger  piece  of  orchard  land  situate  in  the 
parish  of  Croydon,  in  the  county  of  Surrey,  now  or  late 
in  the  occupation  of  Samuel  Harris,  distinguished  in 
the  map  or  plan  and  book  of  reference  deposited  in  the 
ofSce  of  the  clerk  of  the  peace  for  the  county  of  Surrey 
and  referred  to  by  the  said  Act  with  the  No.  51,  and 
delineated  in  the  plan  hereunto  annexed,  and  therein 
coloured  red,  will  be  wanted  and  required  by  the  said 
Company  for  the  purposes  of  the  said  Act,  and  that  it  is 
the  intention  of  the  said  Company  to  contract  for,  and 
they  are  now  willing  to  treat  and  agree  for  the  purchase 
thereof,  and  of  all  subsisting  leases,  terms,  estates  and 
interests  therein.  And  further,  that  you  are  hereby  re- 
quired, on  or  before  the  expiration  of  one  calendar  month 
next  after  this  notice,  to  deliver  or  cause  to  be  delivered 
at  the  office  of  the  said  Company,  being  &c.,  a  statement 
in  writing  of  the  particulars  of  the  estate,  share,  interest 
orchargewhichyouclaimtobeentitledto,  or  to  be  author- 
ized to  receive  satisfaction  and  compensation  for,  and  of 
the  injury  or  damage  sustained  by  you,  and  of  the  amount 
of  the  sum  of  money  which  you  may  demand  or  be 
willing  to  receive  in  satisfaction  and  compensation  for 
the  value  of  such  lands  and  premises,  and  such  estate, 
share,  interest  or  charge,  and  for  such  injury  or  damage 
respectively.     Dated  the  16th  January ,  1845. 

'*  To  Messrs.  Thomas  F.  Wood  and   Samuel  Harris^ 
and  to  all  and  every  person  and  persons  whom  it  may 

concern. 

"  R.  J.  Young, 

"  Secretary  to  the  said  Company .'' 
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-1S«».;;      Aad  of  put  of  vhidi  land,  Tiz.  No&  51,  52,  53  and 


M^a^t  ^r  S^mmei  Hmrris  vss  the  tenant  or  oocaiHer ;  that  the 
m^xma^  propotr  occopied  bj  Mmif^,  tul  Noa.  61,  G2 
and  63^  bckwi^  to  Mr.  fTH^kt  anoe  dead. 

He  stated  further  that  there  was  a  transfer  and  oon- 

leranee  execated  hy  fabn  to  Tke  Crgydam  amd  Epmm 

RmUmmy  r«a^ptt^  of  die  vhole  of  the  land,  Nos.  51, 52, 

53.  M  aad  60;  that  he  in  1^16  reoeired  the  pnrchas 

and  left  die  eoniejanoe  with  hia  solicitor,  Mr. 

of  Cr«9Ai^  and  had  not  ainoe  aeen  it  or  kad 

ofAeland.    This  deed  waa  caDed  for  bj 

the  piaisdf  poissant  to  the  oaoal  notioe  but  vas  not 

ppodneed. 

He  fazther  slated  that  Ae  railwar  waa  made  upon  part 
cf  ihr  prapenr  taken  finoaa  him  by  the  railway  CompaDj; 
thai  he  had  leeendy  been  over  the  property,  when  k 
&e  hed^ca  and  other  bonndaiiea  the  same  ai 
^elaads  w«re  hi%  except  99  &r  aa  theaame  liad 
been  abesed  by  the  aeivranoe  and  alteration  that  wai 
CLssei  by  mtVing:  the  railway  orer  a  portion  of  the 

Gije*  Limp  profwd  that  he  knew  the  land  adjoining 
anc  ekee  «>  Aidbr  Bridcty  on  the  Cr^ydom  and  Eptm 
hz9t  uf  xaiiiraT :  aztd  stated  diat  the  land  marked  greea 
re7^?«9«sed  the  part  en  the  plan  No.  1  of  the  land  be 
tifeen  heid  as^  reax^  tenant  ander  Mrs.  Aimsaeertk,  for- 
xxr^  Mrs^  ^^sacaaAi  HamUm*,  and  had  done  so  fcr 
n::i'er  iDcre  tSsaa  twenty-one  years ;  that  he  knev  tbe 
n£x£xi=^  fivyjn  cdlovred  pink,  and  that  it  was  in  the 
^w^MhiXKi  of  Hurrit  iat  many  yeai«  before  the  making 
cc  u»f  r&ilwiLT,  aiii  afber  him  it  was  oonipied  by  Mr. 
W-ipia :  and  afto^  Mr.  iTri^  the  defendant  d^hrtt 
<xv«fard  cmr  of  two  cccia^es  'originally  forming  one 
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bouse)  thereon^  aud  another  person  occupied  the  other  [1865.] 
cottage ;  there  was  a  kitchen  garden,  flower  garden,  and  Moody 
fish  pond  belonging  to  the  house  occupied  by  the  Corbett. 
defendant  Corbett^  and  about  three  acres  and  a  half  of 
meadow  land,  of  a  part  of  which  Corbett  had  been  in 
occupation  about  four  years;  that  he  saw  the  railway 
men,  when  the  railway  was  being  made  upon  that  land, 
conveying  ballast  from  the  pond  and  its  vicinity  (being 
the  part  occupied  by  Harris,  and  part  of  the  land 
coloured  pink,)  to  the  railway,  and  making  the  railway  \ 
that  the  triangular  piece  was  not  held  by  Harris  ;  and 
that  there  was  at  the  west  end  a  piece  of  land  between  the 
ground  in  question  and  the  road  bank,  which  was  used 
as  a  road  from  the  Croydon  parish  road  to  his  house 
and  the  property  occupied  by  Corbett  and  others ;  that 
after  passing  Corbetfs  premises  there  was  a  vacant 
piece  of  ground,  formerly  part  of  the  old  parish  road, 
and  running  down  to  and  stopped  many  years  ago  by 
the  railway ;  it  had  become  grassed  over,  and  the  part 
near  the  railway  used  as  a  wood  yard  by  Morley^  and 
afterwards  by  West. 

Thomas  West  proved  that  he  rented  a  portion  of  the 
land  coloured  pink,  consisting  of  a  house  with  a  cottage 
attached,  with  meadow  and  garden,  aiyi  had  done  so 
for  thirteen  years  next  prior  to  Christmas^  1860,  but 
not  the  cottage  and  lands  Nos.  61,  62  and  63,  which 
were  occupied  by  Morley  under  an  agreement,  which  was 
not  produced,  and  that  he  underlet  the  house,  meadow 
and  garden  land  to  the  defendant  Wright,  who  underlet 
to  the  defendant  Corbett,  and  that  he  underlet  the  cottage 
attached  to  another  person;  that  when  he  first  went 
there  the  railway  was  being  made,  but  was  not  finished. 
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r^^g5^-       Hepffavcd,fiDtfaer,difltdniiiipan  that  time  be  paid  hii 


MOQST 

ZamMmn, 


to  Thg  LmUm,  Brifkium  mmd  Stmik  Oasi  Baihomf 

Jmkm  JUMqr  proved  tliat  lie  orcupiffd  ooe  of  the  ool- 
ti^a  wad  die  rat  of  99riykt%  pmyeitj  on  the  pbn 
Xol  1,  ind  which  adjoined  WltaJTm  proyalj,  and  bcng 
Xos.  61,  63  and  63  in  the  plan  No.  2  and  a  book  d 
icfaemc,  under  leans  firom  99'rigki,  whidi  weie  then 
piudueed  bgr  him,  for  twenlj-one  yean  firom  1836  to 
1857 ;  that  he  paid  rent  to  Wrigki  daring  sodi  period 
mtil  die  "*^^™g  of  die  lailwaj,  and  after  that  to 
J7.  ArnxmrnU,  on  behalf  of  71r  Lamdam^  Brigkimad 
StmA  Caoaf  Bmbtmy  Cmipamg,  aiMl  contimied  to  do  » 
to  the  end  of  hii  term. 

Hemrj  imwwmh,  superintendent  at  the  Lamim, 
Brigkium  and  SamA  Cotui  Saihray  terminns,  and  far- 
merij  tra¥d£ng  inspector  of  sndi  Compan j,  pvofed  the 
leeeipt  of  rent  firom  the  Lot  two  witneaes,  fFai  and 
Muriey,  fijr  their  holdings  dnring  the  last  four  or  fire 
jears^  and  the  p^ment  of  it  to  The  Lomdam,  Brigktm 
ami  Stmik  Coatt  BaSmag  Comqnag. 

Gtarye  Bobuuam  proved  that  he  had  been  a  aerrant 
for  ten  years  of  The  Lomdom,  Brigkiom  ami  Somth  Coast 
Badtcay  Compamy,  and  that  he  oocapied  the  cottage 
fiMrmerly  let  to  MaHey,  and  had  done  ao  for  tvo 
years ;  he  took  the  cottage  firom  one  Bromm,  wbo 
was  in  the  Company's  employ^  and  that  his  rent  &r 
soch  cottage  was  deducted  by  The  Lomdom,  Brigkim 
and  South  Coast  Baibtay  Compamy  firom  his  wages 
every  fortnight.  He  added  that  the  nature  of  hii 
employment  did  not  render  it  couTenient  that  he  should 
occupy  that  cottage  more  than  any  other. 
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After  the  determination  o{ Morlet/^s  lease  The  London,  [1865.] 
Brighton  and  South  Coast  Railway  Company  was  duly  ~yi^^ 
rated  for  the  house  so  occupied  by  Robinson,  and  they  cobbbtt 
paid  the  rates. 

The  catalogue  or  particulars^  with  plans  and  conditions 
of  sale,  marked  W.,  which  accompanied  and  formed  part 
of  the  case,  were  headed  ''  London,  Brighton  and  South 
Coast  Railway  Company,  surplus  estates,  freehold  and 
copyhold.  Francis  Fuller^  Co.  have  received  instructions 
firom  7%tf  London,  Brighton  and  South  Coast  Railway 
Company  to  sell  by  auction  at  the  Mart,  opposite  the 
Bank  of  England,  on  fVednesday,  the  22nd  June,  1859, 
in  lots,  several  portions  of  their  surplus  properties, 
comprising  exceedingly  valuable  and  highly  important 
estates  adjoining  or  near  to  the  following  stations  on 
their  line  of  railway." 

The  description  therein  of  "Lot  2,  near  the  JVest 
Croydon  Station"  was  set  out  in  the  ctoe.  The  parti- 
culars stated,  "the  title  to  this  lot  will  commence  aer 
to  part  with  a  conveyance  dated  the  11th  February, 
1846,  and  as  to  the  other  part  with  a  conveyance  dated 
the  26th  February,  1846." 

The  fourth  condition  of  sale  was  as  follows. 

"  IV.  The  vendors  will  within  twenty-one  days  after 
the  sale  deliver  to  each  purchaser  an  abstract  of  the 
title  to  the  lot  or  lots  purchased,  such  abstract  com- 
mencing with  the  deed,  surrender,  admission,  or  other 
document  stated  in  the  particulars  of  each  lot,  and  no 
earlier  title  or  evidence  of  any  earlier  title  shall  upon 
any  ground  or  pretence  whatever  be  required,  and  it 
shall  be  assumed  that  every  such  deed,  surrender,  ad- 
mission and  other  document  well  and  effectually  con- 
veyed or  passed  the  property,  estate  and  interest  pur- 
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porting  to  be  thereby  conveyed  or  passed^  firee  from  all 
incumbrances^  claims  and  demands,  and  it  shall  be  as- 
sumed iiFithout  proof,  question  or  inquiry  that  the  Ten- 
dors  and  the  persons  in  whom  the  legal  estate  or  the 
property  is  now  vested  have  done  and  performed  all  acts 
and  things  necessary  or  proper  to  be  done  and  per- 
formed, to  enable  or  authorize  them  to  sell,  convey, 
surrender  and  assure  the  lot  or  lots  to  the  purchaser  or 
purchasers  thereof  respectively,  and  the  purchaser  or 
purchasers  shall  not  make  any  objection  or  requisition 
on  account  of  the  vendors  being  accountable  to  the 
Crown  under  any  bond  for  payment  of  duties  on  pas- 
sengers or  otherwise,  or  on  the  ground  of  any  judgment, 
rule,  decree  or  order  registered  against  the  vendors  and 
appearing  to  be  unsatisfied  (if  any  sueh  there  be),  or  on 
account  of  any  claim  for  compensation  or  other  daim 
against  the  vendors  with  respect  to  any  part  of  the  pro- 
perty or  otherwise  (if  any  such  there  be),  or  on  account 
of  any  liabiUty  of  the  vendors  or  any  account  whatsoever, 
and  it  shall  not  be  necessary  for  the  vendors  to  furnish 
any  evidence  of  the  identity  of  any  of  the  lots  with  the 
property  described  in  the  abstracted  documents,  and  if 
the  respective  purchasers  or  their  solicitors  shall  not 
within  ten  days  after  the  delivery  of  the  abstract  state 
in  writing  to  Messrs.  G.  Faithfull  §•  Son,  of,  &c.,  the 
vendors'  solicitors,  some  valid  objection  to  the  title  not 
precluded  by  these  conditions,  the  purchaser  shall  be 
considered  as  accepting  the  title,  and  all  objections  not 
delivered  within  that  time  shall  be  considered  as  waived, 
time  being  in  this  respect  the  essence  of  the  contract*' 

Among  the  plans  above  referred  to  in  the  particulars 
was  one  marked  X.,  appertaining  to  and  descriptife  of 
Lot  2,  and  headed  as  follows: 
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*'  London,  Brighton  and  South  Coast  Railway.  [1865.] 

"  Plan  of  land  in  the  parish  of  Croydon,  to  be  sold  by        Moody" 
auction,  June,  1859.'^  Coebett. 

The  part  coloured  pink  thereon  represented  the  4  a. 
0  r  34  p.  to  be  put  up  to  auction,  and  is  bounded  on  the 
one  side  by  the  London,  Croydon  and  Epsom  Railway, 
and  on  the  opposite  side  by  land  belonging  to  Mrs. 
Ainsworth,  on  another  side  by  the  high  road  from  Croy- 
don to  Mitcham,  being  land  not  belonging  to  the  plain- 
tiff or  the  defendants,  and  on  the  remaining  side  by 
land  belonging  to  Messrs.  Thomas  and  James  Turner, 
Pitlake  Bridge  is  also  marked  thereon. 

James  Scott,  for  three  years  deputy  chairman  of  the 
London,  Brighton  and  South  Coast  Railway  Company, 
and  for  one  year  director,  proved  that  Francis  Fuller 
was  usually  their  auctioneer  to  sell  when  they  had  pro- 
perty to  sell,  and  that  he  had  done  so  since  he  had  been 
at  the  Board,  and  that  he  knew  as  a  director  that  there 
was  a  sale  of  surplus  lands  in  1859,  and  that  he  knew  of 
the  catalogue  marked  W.  being  published  in  1859 ;  that 
it  was  the  province  of  their  solicitor,  Mr.  Faithfull, 
to  settle  the  conditions,  and  that  he  was  employed  by 
the  Company  for  that  purpose  in  the  preparation  of  the 
sale;  that  the  sale  was  on  the  22nd  June,  1859;  that 
the  catalogue  or  particulars  marked  W.  were  used  at 
the  sale ;  that  he  called  at  Mr.  Fuller^  on  the  subject 
of  the  sale  and  saw  a  catalogue  there,  and  that  some  of 
the  lots  were  withdrawn  before  the  sale. 

George  Faithfull,  solicitor  of  The  London,  Brighton 
and  South  Coost  Railumy  Company^  proved  that  the 
conditions  of  sale  mentioned  in  the  particulars  were 
prepared  at  his  office ;  that  he  had  been  solicitor  to  the 
Company  for  more  than  ten  years ;  that  he  received  the 
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[1865.]      ^^ft  of  *^®  conditions  of  sale  from  Mr.  Fuller^  and  ^) 

^QQj^j       Fuller  sent  him  the  particulars  of  the  sale  marked  "WJ 

^    ^-  that  he  settled  the  conditions  of  sale  and  sent  the 

CORBETT. 

to  Mr.  Fuller  {  that  he  attended  the  sale  as  solicitor  1 
the  Company  on  the  22nd  June,  1859 ;  that  the  propei 
was  put  up  for  sale ;  that  there  were  bidders ;  that  t 
purchasers  prepared  the  drafts  of  the  purchase  dee< 
which  were  sent  to  him  for  perusal  on  behalf  of  t 
Company;  that  he  charged  the  Company  for  settlii 
them,  and  received  money  on  behalf  of  the  Compai 
for  lands  then  put  up  for  sale  at  the  Auction  Ma\ 
and  paid  it  over  to  the  Company ;  that  the  particolai 
marked  W.  were  used  at  the  sale. 

The  question  for  the  opinion  of  the  Court  was,  Wl 
ther  the  plaintiff  was  entitled  to  recover  all  or  any,  ai 
if  any  what,  portion  of  the  lands  coloured  pink  on  pi 
No.  1.  The  Court  was  to  have  power  to  draw  all  infi 
ences  of  fact  which  a  jury  might  draw. 

The  case  was  argued  by 

Lush  {BaylisvjiA  Murphy  with  him),  for  the  plainti: 

Bomll  {Denman  and  Hannen  with  him),  for  tl 
defendants. 

The  arguments  appear  from  the  judgment 

Blackburn  J.— We  have  considered  this  matter 
good  deal  while  the  arguments  proceeded,  and  therefo 
need  not  take  further  time.  We  think  the  plaintiff 
entitled  to  judgment.  I  will  presently  point  out  tl 
manner  in  which,  and  what  quantity  of  land  he  is  entitli 
to  recover. 
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By  tlie  Croydon  and  Epsom  Railway  Act,  7  &  8  [1865.] 
Vict,  c,  xcii.  *.  216.,  *'  for  the  purpose  of  making  5^^^^ 
provision  respecting  the  sale  of  lands  acquired  by  the 
Company  under  the  provisions  of  this  Act,  but  which 
shall  not  be  required  for  the  purposes  thereof,^'  it  was 
enacted,  '*  That  the  Company  shall  sell  all  such  super- 
fluous lands  &c. ;  and  such  sales  and  conveyances  shall 
take  place  within  ten  years  after  the  passing  of  this 
Act/'  That  Act  was  passed  on  the  29th  July,  1844, 
so  that  the  ten  years  there  mentioned  ended  on  the 
29thJtt/y  1854..  By  sect  217  it  was  enacted,  ''That 
if  the  Company  do  not  sell  such  lands  within  the  period 
aforesaid,  then  such  lands  remaining  unsold  at  the  expi- 
ration of  such  period  shall  thereupon  vest  in  and  become 
the  property  of  the  owners  of  the  lands  adjoining 
thereto,  in  proportion  to  the  extent  of  their  lands 
respectively  adjoining  the  same.*'  These  provisions  are 
precisely  similar  to  sect.  127  of  The  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict  c.  18.  The  plain- 
tiff is  the  owner  of  lands  adjoining  the  land  coloured 
pink  in  the  plan,  marked  No.  1,  and  the  first  question 
is,  whether  that  land  comes  within  the  description  in 
sect  216,  "  lands  acquired  by  the  Company  under 
the  provisions  of  this  Act,  but  which  shall  not  be 
required  for  the  purposes  thereof.''  As  to  this,  we 
must  put  ourselves  back  to  the  time  of  the  trial  and 
verdict  in  1861.  In  the  first  place,  by  sect.  5  of  stat 
9  &  10  Vict.  c.  cclxxxiii.,  the  Croydon  and  Epsom  Rail- 
way was  vested  in  The  London,  Brighton  and  South 
Coast  Company f  and  by  sect.  1  it  was  enacted  that  the 
powers  and  privileges  given  to  the  Croydon  and  Epsom 
Company  should  be  vested  in  and  exercised  by  The 
London,  Brighton  and  South  Coast  Company  in  the  same 
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manner  and  as  fiilljr  and  effectually  as  if  the  last  n 
tioned  Company  had  been  named  in  the  recited 
instead  of  the  Croydon  and  Epsom^  Company :  th 
fore  we  have  to  look  atthe  case  in  1861,  exactly  as  if 
London,  Brighton  and  South  Coast  Company  had  I 
the  Company  who  had  obtained  the  Act^  instead  of 
Croydon  and  Epsom  Comjtany.  Evidence  was  given  1 
as  to  a  portion  of  the  land  coloured  pink  the  for 
owner  had  received  notice  to  treat  from  the  older  O 
pany^  and  that  after  he  had  executed  the  conveyai 
which  was  not  produced^  he  had  been  paid  the  price 
it.  The  land  of  which  he  had  thus  divested  him 
had,  from  that  time,  been  enjoyed  by  the  Company 
their  tenants,  and  was  down  to  the  time  of  the  trial 
the  occupation  of  their  tenants.  As  to  the  other  la 
coloured  pink,  and  numbered  61,  62  and  63,  which  \ 
belonged  to  a  different  proprietor ;  at  the  time 
Company  gave  their  notice  to  treat  they  were  m 
tenancy  of  a  person  named  Morley,  who  held  them 
a  term  of  years  which  would  expire  in  1857.  It  d 
not  appear  affirmatively  that  the  Company  had  gi^ 
him  notice  to  quit,  and  he  continued  in  occupation ;  1 
the  Company  had  acquired  the  reversion  in  the  lac 
for  he  paid,  and  they  received  rent  till  1857,  when 
interest  under  the  lease  ceased,  and  from  that  time  ui 
the  trial  the  Company  had  received  rent  from  him, 
continuing  on  as  their  tenant  from  year  to  year.  Tl 
was  strong  evidence,  as  against  the  Company,  tl 
in  some  way  they  had  acquired  the  reversion  in  1 
lands,  although  not  the  particular  interest  which  Mot 
had,  because  he  enjoyed  it  down  to  the  year  1857. 

One  part  of  Mr.  BovilPs  argument  was  that  st 
216  of  The  Croydon  and  Epsom  Railway  Act^  mak< 
provision  for  the  sale  of  *'  lands  acquired  by  the  Co 
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pany  under  the  provisions  of  this  Act,  but  which  shall  [1865.] 
not  be  required  for  the  purposes  thereof/'  did  not  extend  ""  Moody 
to  lands  the  reversion  in  which  had  been  acquired,  but  cqebett. 
must  be  limited  to  lands  acquired  with  the  right  to  imme- 
diate possession,  so  that  the  Company  might  enter  upon 
and  apply  them  to  the  purposes  of  the  railway;  and 
consequently  that  the  eflTect  of  the  existing  outstanding 
tenancy  of  these  lands  in  Morley  was  to  prevent  them 
being  lands  acquired  by  the  Company ;  and  he  was  im- 
willing  to  admit  that  the  same  reasoning  would  apply  if 
there  were  a  tenancy  from  year  to  year,  and  the  Com- 
pany had  not  given  notice  to  quit.  But  I  think  the 
cases  are  the  same.  A  railway  Company,  upon  giving 
compensation,  take  lands  and  force  owners  to  sell.  And 
the  intention  of  the  Legislature  in  the  special  Act  and 
in  The  Lands  Clauses  Consolidation  Act,  1845,  was, 
that  whatever  lands  such  a  Company  acquire  under 
the  provisions  of  either  Act  for  the  purposes  of  the 
Act,  should  be  subject  to  this  condition,  that,  if  the 
lands  are  not  used  for  those  purposes  within  the  pre- 
scribed period,  in  the  present  case  ten  years,  they 
are  to  vest  in  and  become  the  property  of  the  owners 
of  the  adjoining  lands  "in  proportion  to  the  extent  of 
their  lands  respectively  adjoining  thereto."  That  is  the 
scheme  of  both  Acts,  the  object  being  that  where  lands 
are  taken  from  proprietors  by  compulsion  of  law, 
in  order  that  particular  works  may  be  executed, 
if  they  are  not  executed  the  lands  shall  first  be 
offered  to  the  persons  then  entitled  to  the  lands  (if 
any)  from  which  they  were  originally  severed ;  and  if 
such  persons  refuse  to  purchase  them  the  like  offer 
shall  be  made  to  the  owners  of  the  adjoining  lands.  And 
that  applies  as  much  to  the  reversion,  or  other  partial 
3  L  2 
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interest  in  lands  which  the  Company  have  compolsoi 
acquired^  as  to  the  fee  simple  in  possession.  Neit 
in  the  reason  of  the  things  nor  in  the  words  of 
enactment^  is  there  any  distinction  between  th( 
And  by  the  interpretation  clauses^  sect  351  of  s 
7  &  8  Fid.  c.  zcii.  and  sect  3  of  The  Lands  Clai 
Consolidation  Act,  1845,  the  word  "  lands''  extends 
'^  hereditaments  of  any  tenure/' 

Then  were  these  lands  superfluous  lands  not  used 
the  purposes  of  the  Act?  The  Company  were  in  ] 
session  of  and  actually  enjoying  the  land  by  receif 
the  rents  from  agricultural  tenants,  who  were  occupy 
it  as  ordinary  inhabitants  of  cottages :  it  is  clear  th( 
fore  that  the  land,  de  facto,  had  never  been  apphec 
the  purposes  of  the  Act  for  making  the  railway ;  and 
Company,  thinking  possibly  that  sect.  127  of  The  La 
Clauses  Consolidation  Act,  1845,  allowing  ten  ji 
after  the  expiration  of  the  time  limited  by  their  Act 
the  completion  of  the  works  applied,  waited  too  I 
before  they  took  any  step  to  sell.  At  length  they  ad^ 
tised  them  as  *'  superfluous  lands,"  which  certainl; 
strong  evidence  that  they  were  in  fact  such.  But  ii 
pendently  of  this,  if  these  lands  had  been  approprit 
to  any  of  the  purposes  of  the  Act,  so  that  they  on 
not  to  be  coneidered  '*  superfluous  lands,"  that  wa 
fact  within  the  knowledge  of  the  Company.  The  deft 
ants  were  required  to  prove  it,  and  to  displace 
priro^  facie  case  to  the  contrary,  but  they  did  not 
so.  Therefore  the  whole  of  the  land  coloured  pin] 
land  acquired  by  the  Company  under  the  provisi 
of  the  Act,  but  not  required  for  the  purposes  of 
Act,  and  consequently  is  superfluous. 

Mr.  Bovill  says  that  the   plaintiff's   land   coloi 
green   does  not  adjoin  plots  61,  62  and  63.    If 
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Were  consideriDg  whether  it  was  adjoining  those  plots  ri8e5.1 
at  thfe  time  when  they  were  originally  acquired,  that  mooitt 
would  be  true ;  but  the  Act  speaks  of  "  the  owners  of  ^^J^ 
the  lands  adjoining  thereto/'  that  is,  at  the  time  when 
the  land  is  to  vest  in  those  owners,  and  at  that  time, 
in  1854,  the  whole  of  the  land  coloured  pink  was  taken 
as  one  piece  of  ground  acquired  by  the  railway. 
Sect  218  of  Stat.  7  &  8  VicL  c.  xciL,  which  provides  to 
whom  the  oflfer  to  sell  the  land  shall  be  made,  and  the 
corresponding  section  128  of  The  Lands  Clauses  Consoli- 
dation Act,  1845,  shew  that  the  Legislature  meant  the 
owners  of  the  lands  at  that  time. 

I  have  hitherto  treated  the  case  with  reference  to 
the  state  of  the  law  as  it  was  in  1861,  when  the  verdict 
was  found,  but  in  1863  the  railway  Company,  in  pro- 
moting their  Act,  26  &  27  Vict  c.  cxcii.,  got  the  follow- 
ing clause  inserted  in  it : — "  The  respective  periods  by 
the  several  Acts  relating  to  the  Company  limited  for 
the  sale  of  their  superfluous  lands  are  hereby  respect* 
ively  extended  for  five  years  from  the  passing  of  this 
Act,  and  those  several  Acts  shall  be  read  and  con- 
strued as  if  that  period  had  been  fixed  by  each  of  those 
Acts  respectively/'  It  is  contended,  for  the  defendants, 
that  we  are  to  suppose  that  the  Legislature  by  that 
dause  intended  to  say  that  these  Acts  of  Parliament 
shall  be  read  now  as  if  they  had  been  framed  with  the 
words  of  this  clause  interpolated  into  them,  and  so  the 
vested  interest  which  the  plaintiff  has  in  consequence 
of  the  period  of  ten  years  having  elapsed  some  years 
before, — and  more  than  that,  the  vested  interest  which 
he  recovered  by  the  verdict,  and  which  he  was  only 
prevented  from  being  in  possession  of  by  the  delay  of 
the  law,  is  to  be  defeated  by  this  ex  parte  legislation 
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[1865.]  in  a  private  Act  of  Parliament.  I  hope»  for  the  sake  of 
^oojjy  The  London^  Brighton  and  South  Coast  Railway  Com' 
CoBBBiT.  P^^y*  ^^^^  when  they  introduced  that  clause  they  did 
not  intend  it  should  have  that  effect.  If  they  so 
intended^  and  had  admitted  that  such  was  their 
intention^  the  Legislature  certainly  never  would  have 
passed  it ;  but  the  words  used  do  not  express 
that  meaning.  It  is  a  general  rule  of  construction^ 
especially  applicable  to  private  legialatioii,  that  an 
enactment  shall  not  be  construed  retrospectively  to 
defeat  vested  interests^  unless  such  an  intention  of  the 
Legislature  be  clearly  expressed.  Here  the  words  ar^ 
^^  the  respective  periods  by  the  several  Acts  relating  to 
the  Company  limited  for  the  sale  of  their  surplus 
lands  are  hereby  respectively  extended.''  The  meaning 
of  those  words  even  without  the  aid  of  the  rule  of 
construction  referred  to  is,  that  where  there  is  an 
existing  limited  period  which  is  not  yet  run  out,  so 
as  to  give  the  other  party  a  vested  right,  that  is  a  period 
capable  of  being  extended. 

Therefore,  we  come  back  to  the  question  about  whi<^ 
there  is  most  difficulty,  what  is  meant  by  **  owners  of 
the  lands  adjoining,"  in  sect.  217  of  stat  7  &  8  Vict 
c,  xcii.,  which  says  that  the  superfluous  lands  remaining 
unsold  at  the  expiration  of  ten  years  after  the  passing  of 
the  Act  shall  *'  vest  in  and  become  the  property  of  the 
owners  of  the  lands  adjoining  thereto,  in  proportion 
to  the  extent  of  their  lands  respectively  adjoining  the 
same"'  ?  Looking  at  the  east  end  of  the  plan,  it  appean 
that  the  plaintiff's  land,  coloured  "  green,"  continues  by 
a  line  not  quite  parallel  with  the  Croydon  and  Epsom 
Bailway  until  it  meets  the  land  of  Turner^  which  then 
becomes  the  land  adjoining  to  that  acquired  by  the 
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Company  under  the  provisions,  but  not  used  for  the  [1865.] 
purposes  of  their  Act.  The  boundary  of  Turner's  land  moodt 
is  not  parallel  to  the  railway — nor  is  it  perpendicular —  cobbett. 
but  it  slants  off.  One  view  suggested  by  Mr.  Lush 
was,  that  perchance  the  different  owners  of  the  lands 
adjoining  were  to  be  tenants  in  common,  and  to  have 
the  superfluous  lands  apportioned  among  them.  I  do 
not  think  that  is  the  true  construction,  and  for  this 
reason :  we  know  that  the  limits  of  deviation  run 
parallel  to  the  proposed  line  of  a  railway  for  many 
miles,  and  it  might  happen  that  the  Company  had 
acquired  a  strip  outside  the  railway  along  the  whole 
line  from  one  terminus  to  another,  which  would  be 
superfluous  land ;  and  to  hold  that  the  owners  of  all 
the  adjoining  lands  from  Croydon  to  Brighton  should 
take  as  tenants  in  common,  would  be  extremely  incon- 
venient, and  it  is  certainly  very  unlikely  that  such  was 
the  intention  of  the  Legislature.  And  they  have  not 
used  words  pointing  to  that ;  they  say  the  property  is 
to  vest  in  the  owners  of  the  lands  adjoining,  "  in  pro- 
portion to  the  extent  of  their  lands  respectively  adjoining 
the  same,'' — it  is  plain  that  the  intent  of  the  Legislature 
was,  that  the  owner  of  each  parcel  of  land  adjoining 
should  have  a  proportion  of  the  superfluous  lands. 

What  then  is  meant  by  the  words  *'  in  proportion  to 
the  extent  of  the  lands  adjoining  thereto  ?'*  It  cannot 
be  according  to  the  depth ;  so  that  a  man  who  has  a 
narrow  slip  adjoining  is  to  have  only  a  bit  in  proportion 
to  it,  and  a  man  who  has  many  acres  within  a  ring 
fence  is  to  have  a  piece  increased  in  proportion. 
Further,  if  the  apportionment  is  to  be  made  in  pro- 
portion to  the  limit  of  the  frontage,  it  would  follow 
that  there  is  to  be  a  rule-of-three  sum.     That  would 
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^$63l2      gbe  lo  Tmiwtr,  wkcve  ftmat  »  m  m  ihoitiiig  direc 


]^^Q,  a  user  ^<\ipi»i«m  ibhi  Id  the  plaintiff,  wkcne  i 
panOd  ID  Ike  nihnr.  Thai  igaiB  v 
o«t  ike  otgect  of  ike  Lqpslatiiie.  I  m 
ike  irorfe  aie  bok  ckv.  Bat  I  ikink  die  trae  mea 
ii  i&B :  ^at  JOS  HBtt  go  Id  ike  point  vkcre  tke  b 
cuaesQC  ike  tvoadpocaiBg  owoam  meet,  and  dn 
ttzaseki  Sae  fitm  ikas  poiat  lo  ike  nearest  point  ol 
Inni  accaafir  naed  by  ike  Coaipan j  far  tkeir  W4 
aaidkisaike  fauad  on  TaFscr's  aide  voaU  be  Tmrt 
aai  t^  on  ike  phraiif  s  ade  vonld  be  tke  plaint 
Ike  paTwtrf  kenoded  to  leeoveroa  die  iiniia  b 
dvr  iip  »  :ke  tfiasght  Ene  diavn  firoaa  tke  pnnt  w 
kia  iaai  aai  Tarao^a  iKCt»  to  Ike  ncaitAt  point  of 
fa^wedWikeCoaBfanjfir  die  pnipoaea  of  tke 
mi;.  Tkait  ia  noHh-,  bnt  not  ^aiie,  ike  aame  aa  a 
A»am  pcKpenfiEniariv  m  Ae  lailwaj.  The  efled 
^as  ^eie  wonii  be  a  liide  coner  at  tke  top  of 
euca^  aeace.  gcien  10  Tmrmo',  and  a  litde  oavne 
tke  bxswi  w&aek  womld  be  cat  off  and  given  to 

gfclfTTiTT'fL 

CHl  ^£  w«siecn  bovadair,  I  tkosi^  at  fint  a  ] 
ntn^  «^vescaaa  aeoK  firoaa  tke  term '^adjainingy''whr 
tie  li^  zoMi  tkece  vn»  ai^raning  land  aithin 
TMnnfng  of  ike  Aft.  w  aa  to  cnside  tke  oaiker  of 
Mii  oc  the  nmi  W  a  portion  of  ike  s^ierl!nons  la: 
I.  s  ihe  ^ruyeiVi  of  naae  penon  in  fee^  tkoogi 
wy  isatt  m»  aalria  Acre  happen  to  be  minerals  m 
i&  Boc  ike  ni^Qinaig  part  marked  "^Sanaaij  rot 
ftzai  oeen  w  ixcnpaed  by  tke  tfirmii  of  tke  1 
inrriooiTiii  puu;.  ihac  it  hn^  in  &ct,  brrnmi  part  of 
Jimi  whkk  tke  Coaapanr  aee  enioyinig;  and  tka 
jaobaaiY   2c    wonui  a^t  be 
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twenty  years  have  not    expired,    their  tenants,   have       [1865.] 
encroached-  upon  it  for  their  benefit  as  landlords.    Upon        Hoodt 
that  however  we  give  no  opinion.     Supposing  the  road      Cobbeit. 
to  be  considered  as  adjoining  the  plaintiff^s  land,  a  line 
drawn  from  the  comer  of  it  to  the  nearest  point  of  the 
railway,  would  include  part  of  what  was  formerly  road, 
and  the  whole  of  the  land  coloured  pink;   but   the 
plaintiff  not  having  claimed  more  than  the  land  coloured 
pink  by  his  writ,  it  is  not  necessary  for  us  to  decide 
how  much  of  that  coloured  yellow  he  might  claim. 

For  these  reasons,  we  think  the  plaintiff  is  entitled  to 
our  judgment;  and,  if  the  parties  cannot  agree,  the 
sheriff  will  have  to  give  him  possession  of  the  whole 
of  the  land  coloured  pink  on  the  west  side,  and  on  the 
east  side  down  to  a  straight  line  drawn  from  the  corner 
where  the  boundaries  of  Tumer^%  land  and  the  plain- 
tifi's  intersect  to  the  nearest  point  of  the  land  acquired 
by  the  railway  Company  and  used  by  them  for  the  pur- 
poses of  their  Act. 

Mellob  J.  had  left  the  Court. 

Shee  J.  concurred. 

Judgment  for  the  plaintiff  (a). 

(a)  Eiror  ha^  been  brought  upon  this  judgment. 
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WedwutUm,      The  QuEEK  aqaiTut  The  Local  Board  of  Hea 
of  the  Borough  of  Godmanchesteb. 

TMieBtaUk 

11  #  12  VkL         ^  brook,  the  water  of  which  was  sappUed  bj  the  diaioage,  nal 
e.  63.JL43.        andartilkaalfOf  aeooskLexabkarfAof  emUTatadsoilbekmgiiigto 
Sewer.  indhidiiala,  receired  a^  the  lower  end  of  It,  near  a  rirer  into  wtiic 

Draimor  flowed,  the  drains  of  two  or  three  inhabited  honaea.     Bj  The  Gei 

K^gUramne        Inekeore  Act,  41  G.  3.  c.  109.  s.  10.,  the  CommiasioiierB  are  to  set 

set  ami  under      *nd  appoint  prirate  roads^ drains,  watemmrses,  ftc,  and 

BtcUmtre  AcU^  same  siiaU  be  made  and  supported  and  kept  in  repair  at  the  expense  o! 
owners  of  the  lands,  directed,  to  be  dirided  and  indosed  in  sadi  proporl 
as  the  CommissionerB  shall  direct.  In  1809,  Commismooers  acting  n 
a  local  Indosore  Act,  bj  their  award  set  oat  this  brook,  among  otl 
as  a  ^^  pnblic  drain  or  watercourse,'*  and  directed  that  all  such  dr 
ahoold  be  made,  scoured  and  kept  in  repair  at  the  enense  of  the 
prietors  of  the  lands,  dirided  and  enclosed  by  rirtae  of  the  Act,  in  f 
proportions.  Thej  also  cleared  ont  the  diannel  of  the  Inook, 
in  rarions  places  widened  and  deepened  it  to  render  it  more  eA 
as  a  means  of  draining  a  portion  of  the  tract  of  land  which  was  sol 
to  the  prorisions  of  their  Act  Afterwards  two  of  the  landownen 
their  own  oonvenience,  altered  the  course  of  the  stream,  bj  cut 
artificial  channels  for  short  distances.  The  brook  is  within  the  cocpt 
borough  of  G.,  and  it  baring  become  a  nuisance,  a  mandamus  issiu 
the  Local  Board  of  Health  of  G,  to  clear,  deanse,  empty  and  keep  i 

1.  StmhU.  that  it  was  not  a  ''sewer"  within  The  Public  HealUi 
1S48,  11  &  VI  Vict.  c.  63.  8.  43. 

2.  Held  that,  if  it  were,  it  was  within  the  second  exception  in 
section  of  *'  sewers  made  and  used  for  the  purpose  of  draining, 
serving,  or  improving  land  under  any  local  Act  of  Parliament,** 
therefore  was  not  vested  in  the  Local  Board  of  Health. 

^  3.  Per  Crompton  and  Shf€  JJ.,  that  it  was  also  within  the  first  ex 
tion  of  "sewers  made  bj  anj  person  or  penKms  for  his  or  their 
profit.'* 

4.  Quarty  per  Cockbum  C.  J.  and  Crompton  J.,  whether  sect 
indudes  sewers  or  streams  which  are  private  property  ? 

ItJ'ANDAMUS  to  the  Local  Board  of  Health  of 
borough  of  Godmanchester,  reciting  that  tb 
existed  in  that  borough,  and  within  the  limits 
the  jurisdiction  of  the  Local  Board  of  Health 
certain  drain  and  sewer  and  watercourse,  called  ] 
known  by  the  name  of  Stonehill  Brook  [desa 
ing  its  course],  which  drain  and  sewer  and  wal 
course  was  vested  in  and  was  under  the  managem 
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and  coDtrol  of  the  Local  Board.     And  that  it  was  the        186lf. 
duty  of  the  Local  Boards  under  the  provisions  of  The     The  Queeh 
Public  Health  Act  1848,  to  cause  the  drain,  sewer,  and      qodmak- 
watercourse  to  be  properly  scoured,  cleansed,  emptied    ^0^3"^ 
and  kept  so  as  not  to  be  a  nuisance  or  injurious  to      of  Health, 
health.  And  that  the  drain,  sewer  and  watercourse  was 
in  a  foul,  unclean  and  improper  state  and  condition,  so 
as  to  be  a  nuisance  and  injurious  to  health,  and  further 
that   for  want  of  the   same  being   properly  scoured, 
cleansed,  emptied  and  kept  it  was  liable  to  overflow 
and   damage,  and  the  water  thereof  had    on   several 
occasions  overflowed  and  greatly  damaged  the  lands  of 
divers  persons  adjoining   and   near   to   it,  and  also  a 
certain  public   way   called    Gravelly  Way.    The    writ 
commanded  the  Local  Board  to  cause  to  be  properly 
cleared,  cleansed,  emptied  and  kept,  the  drain,  sewer 
and  watercourse  &c.,  according  to  the  terms  and  pro- 
visions of  The  Public  Health  Act,  1848. 

Return.  (1)  That  the  drain,  sewer,  and  watercourse 
called  Stonehill  Brook  was  not  a  sewer  vested  in  or  under 
the  management  and  control  of  the  Board  of  Health, 
nor.  was  it  their  duty,  under  the  provisions  of  The 
Public  Health  Act  1848,  to  cause  the  drain,  sewer, 
and  watercourse  to  be  scoured,  cleansed,  emptied, 
or  kept  so  as  not  to  be  a  nuisance  or  injurious  to 
health ;  (2)  that  the  drain,  sewer  and  watercourse  was 
a  sewer  made  and  used  for  that  purpose  of  draining, 
preserving  or  improving  land  under  a  local  and  private 
Act  of  Parliament  passed  in  the  43  (7.  3.,  intituled 
&c.,  and  that  the  sewer  ought  to  have  been,  and 
still  ought  to  be,  repaired,  scoured,  cleansed,  emptied  and 
kept  by  and  at  the  expense  of  all  the  proprietors  of  the 
lands  and  grounds  which  were  divided  and  enclosed  by 
virtue  of  that  Act  of  Parliament,  and  not  by  the  Local 
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1864.  Board ;  (3)  that  the  drain^  sewer  and  watercourse  wa 
not  in  a  foul,  unclean^  or  improper  state  or  condition,  a 
as  to  be  a  nuisance,  or  injurious  to  health ;  (4)  that  i 
LoMOBoapd  '^  ^^*  overflowed  and  damaged  the  lands  adjoinin 
of  Health,     m^j  ^ear  to  it  or  the  public  way. 

There  were  four  pleas  traversing  the  allegations  in  th 
four  paragraphs  of  the  return. 

Issues  thereon. 

On  the  trial,  before  Wightman  J.,  at  the  Summe 
Assizes  for  Huntingdonshire,  in  1863,  it  was  referred  t 
an  arbitrator  to  settle  and  determine  the  question  as  i 
the  origin,  nature  and  extent  of  the  Stanehill  Brook 
what  was  done  thereto  hj  the  Indosure  CommissioDera 
what  alterations  if  any,  what  repairs  if  any,  were  fironi 
time  to  time  done,  and  by  whom.  The  facts  to  be  setdec 
in  a  special  case,  and  the  Court  to  draw  conclusions  firon 
the  facts. 

The  following  is  the  special  case,  of  which  the  writ 
return  and  pleadings  were  to  form  part 

In  the  year  1802  The  Godmanchesier  Inclosure  Ad 
was  passed  entitled  ^'  An  Act  for  dividing  and  enclosinf 
certain  open  and  common  fields,  meadows,  lauds,  com- 
mons and  commonable  places  within  the  parish  ol 
Gnmcester,  otherwise  Godmanchester,  in  the  county  ol 
Huntingdon"  (This  Act  was  to  be  referred  to  as  part  ol 
the  case.) 

The  Commissioners  appointed  under  that  Act  made 
their  award  under  the  same  on  the  23rd  •/iiiae,  1809,  and 
by  it  they  did  set  out  and  appoint,  order  and  direct 
among  other  things,  '^  one  other  public  drain  or  water 
course  four  feet  wide  beginning  at  the  London  tumpikf 
road,  into  and  over  an  allotment  to  the  Dean  and 
Chapter  (meaning  the  Dean  and  Chapter  of  Westminster] 
and  their  lessee,  along  Shooters'  Hill  and  thence  throogb 
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and  over  the  allotments  to  S.  Bleckley^  Lady  O.  Sparrow        1864. 
and  J.  Martin,  to  and  across  GraveUy  IVay  and  thence  over    The  Queeh 
an  allotment  to  G.  Maule,  into  an  ancient  watercourse      godman- 
leading  into  the  town-street  of   Godmanchester,  along    L^^Bowd 
part  of  the  town-street  and  thence  into  the  river  Ouse.''      of  Health. 
And  the  Commissioners  did  by  their  award  direct  (inter 
alia)^  '^  That  all  such  drains  and  bridges  shall  be  made 
and  for  ever  maintained,  supported,  scoured  and  kept 
in  repair  by  and  under  the  directions  of  the  surveyors 
of  the  highways  for  the  time  being  of  the  said  parish  of 
Godmanchester,  at  the  expense  of  all  the  proprietors  of 
lands  and  grounds  divided  and  enclosed  by  virtue  of  the 
said  Act,  in  equal  proportions.^^ 

The  drain  or  watercourse  is  known  by  the  name  of 
Stonehill  Brook^  and  is  situate  within  the  corporate 
borough  of  Godmanchester,  a  district  within  the  mean- 
ing of  The  Public  Health  Acts,  exclusively  consisting 
of  the  whole  of  the  corporate  borough  within  and  for 
which  the  defendants  are  the  Local  Board  of  Health 
under  the  said  Acts.  The  award  of  the  arbitrator  was 
then  set  out,  which  stated  as  follows : — 

"The  Stonehill  Brook  runs  in  the  course  which  is 
delineated  on  the  map  hereto  annexed,  commencing  at 
the  road  called  the  London  Road^  and  passing  from 
thence  through  land  called  and  known  as  The  Dean  and 
Chapter^s  Land,  thence  through  land  called  Bleckley's 
Farm,  thence  through  land  called  Lady  O,  Sparrow** 
Land,  thence  through  the  lands  of  various  proprietors 
crossing  a  road  called  West  Street  and  terminating  in 
the  river  Ouse.  The  whole  length  of  its  course  between 
the  London  Road  and  the  river  Ouse  is  about  one  mile 
and  a  half.  The  water  of  Stonehill  Brook  between  the 
London  Road  and  West  Street  is  solely  supplied  by  the 
drainage,  natural  and  artificial,  of  a  considerable  area  of 
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1864.  cultivated  soil ;  but  at  fFest  St 
The  QoBKN  three  inhabited  houses  empty  tl 
and  between  fVest  Street  and  1 
of  the  brook  stands  at  the  le 
With  the  exception  of  the  dr 
mentioned,  no  drains  other  thai 
and  open  of  purely  agricultur 
selves  into  the  brook.  The  ch; 
natural  channel  of  a  certain  n 
far  as  its  character  is  altered 
tioned.  The  Inclosure  Commi 
local  Inclosure  Act  of  the  43  < 
1802  and  1809,  cleared  out  1 
natural  stream^  and  in  various 
somewhat  widened  and  deepei 
efiScient  as  a  means  for  drainii 
of  land  which  was  subject  to  t 
Act  Afterwards  the  owner 
greater  convenience  in  subdividi 
course  of  the  said  natural  8tr( 
artificial  channel,  which  comm 
the  said  natural  stream  entei 
The  Dean  and  Chapter^ s  Land, 
nel,  after  running  a  length  of  a 
the  old  channel,  the  intervei 
channel  being  filled  up  and  d( 
purpose,  and  about  the  same  pi 
O.  Sparrow's  Land  also  divertc 
natural  stream  by  making  for 
which  commenced  at  the  point 
passed  from  Bleckley's  Farm  to 
and  which  artificial  channel,  ai 
about  18  chains,  re-entered  the 
at  the  further  boundary  o{Lad> 
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old  channel  being  partially  filled  up,  but  being  left  and        186^. 
still  remaining  capable  of  acting  as  an  escape  channel    ^^  Queks 
for  surplus  waters.     The  natural  channel  of  the  said      _    ^• 

^  GODMAN- 

natural  stream  so  altered  and  affected  as  just  described      chfbtee 

*^  Local  Board 

constitutes  the  existing    channel   of  Stonehill  Brook,      of  Health. 

The  width  of  the  channel  of  Stonehill  Brook  varies  from 

about  4  feet  at  its  upper  extremity  to  about  15  feet  at 

its  lower,  and  its  depth  from  about  3  feet  to  about 

5  feet  between  the  same  limits.     Before  the  inclosure 

under  the  Inclosure  Act  Stonehill  Brook  was  cleared  out 

and  repaired  sometimes  at  the  joint  expense  of  all  the 

owners  of  the  land  subject  to  the  provisions  of  that  Act, 

and  sometimes  by  paupers  of  the  parish  of  Godmanches- 

ter  under  the  direction  of  the  overseer  of  the  poor  of 

the  said  parish  for  the  time  being,  and  paid  by  him  out 

of  the  general  poor's  rates  of  that  parish.     After  the 

inclosure  for  a  short  time  Stonehill  Brook  was  cleared 

out  and  repaired  when  necessary  by  the  paupers  of  the 

parish   of  Godmanchester  under  the   direction   of  the 

overseer  of  the  poor  of  that  parish  for  the  time  being, 

and  paid  by  him  out  of  the  general  poor's  rates  of  the 

parish ;  but  for  the  last  thirty  years  or  thereabouts  it 

has  been  cleaned  out  and  repaired  by  the  owners  of  the 

lands  through  which  it  passes,  each  doing  that  portion 

of  it  which  traverses  his  own  land.'* 

It  was  admitted  that  Stonehill  Brook  was  in  a  foul, 
unclean  and  improper  state  and  condition  so  as  to  be  a 
nuisance  and  injurious  to  health,  and  that  for  want  of 
being  properly  scoured,  cleansed,  emptied  and  kept, 
was  liable  to  overflow  and  damage,  and  had  overflowed 
and  damaged,  the  lands  adjoining  and  near  to  it  and  the 
public  way  called  Gravelly  Way, 

The  question  for  the  opinion  of  the  Court  was. 
Whether  the  prosecutor  or  the  defendants  was  or  were 
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cntided  to  Ik  wrdict  oo  Oe  lifst  and  neand  ^m  te 
die  iHuiu  to  die  wriL 

TIk  General  Indome  Ace,  41  G.  3.  r.  109.  jl  10 
cmcta,  ''That  ndk  ConumsBioiier  <ir  CommiaBOiien 
diall,  and  he  or  tker  is  and  are  heieliT  empotiefed  and 
lequiied  to  set  out  and  appomt  audi  prhate  rotdt 
faridfevaTSy  fcotvaji^  dhdies,  dnina,  waterooona 
vatcrm^  fdaeei,  qoaniea»  bridgci^  gatet^  stiles^  moanda 
ftaea,  banla^  boands»  and  landmaifca  in,  oier,  upoa 
and  throQ^  or  far  die  ades  of  the  aDotmenta  to  h 
made  and  act  out  in  pmsnanoe  of  aoch  Act,  as  heortliei 
diall  think  reqaiate,  S*™?  "^  notice  and  8ab|ect  tc 
tndi  naminatMM,  aa  to  anv  pnrate  roads  <nr  paths,  a 
aie  abofe  lequiied  in  die  case  of  poUic  loads  and  th 
sazne  shall  he  made*  and  at  all  times  for  ever  thereaftfl 
he  sopported  and  kept  in  repair,  br  and  at  the  expena 
of  the  ovners  and  pfuptietois  for  die  time  being  of  th 
lands  and  gimuids  ^Erected  to  he  divided  and  mdosed 
in  sacfa  shares  and  propOTtioos  as  the  Commissioiier  o 
CommissioocTS  shall  in  and  br  hb  or  their  award  orde 
and  direct.'' 

The  Public  Health  Act,  1W8, 11  fc  12  FkC  c.  6S.«.  2 
(Inter^vetation  Claiise),  enacts:  "The  word  'drain 
shall  mean  and  incfaide  anr  drain  of  and  used  fcH*  dM 
draina^  of  one  building  only,  or  premises  within  tin 
same  cnrtilase,  and  made  merdj  for  the  pnrpose  of  com 
monicatin^  therefrom,  with  a  cesspool  or  other  lik< 
receptacle  for  drainage,  or  with  a  sewo*  into  which  th 
drainage  of  two  or  more  boildings  or  premises  occo|Het 
br  different  persons  is  conveyed. 

'^  The  word  '  sewer'  shall  mean  and  indnde  sewers  am 
drains  of  ererr  descripdon,  except  drains  to  which  dM 
word  '  drain'  inteipreted  as  aforesaid  a|^lie&" 

Sect.  4S  enacta,  "That  all  sewen,  whether  exiatinj 
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at  the  time  when  this  Act  is  applied  or  made  at  any        1864. 
time  thereafter,  (except  sewers  made  by  any  person  or    The  Qubeh 
persons  for  his  or  their  own  profit,  or  for  the  profit  of     Godmah- 
proprietors  or  shareholders,  and  except  sewers  made  and    L^Bowd 
used  for  the  purpose  of  draining,  preserving,  or  im-      o^  Health, 
jNTOving  land  under  any  local  or  private  Act  of  Parlia- 
ment, or  for  the  purpose  of  irrigating  land,  and  sewers 
under  the  authority  of  any  Commissioners  of  sewers# 
appointed  by  the  Crown),  together  with  all  buildings, 
works,  materials,  and  things  belonging  or  appertaining 
thereto,  shall  vest  in,  belong  to,  and  be  entirely  under 
the  management  and  control  of  the  Local  Board  of 
Health/' 

The  case  was  argued  November  19  and  23,  and  judg- 
ment given  on  the  latter  day. 

Keane  {Douglas  Brown  and  Marhby  with  him),  for 
the  prosecutor. — First.  At  the  time  when  The  Public 
Health  Act,  1848, 11  &  12  Vict.  c.  63.,  was  applied  to  the 
borough  of  Godmanchester,  Stonehill  Brook  was  a  sewer 
and  therefore  vested  in  the  defendants  under  sect  43, 
who  are  consequently  bound  to  cleanse  it.  In  TomUns* 
Law  Dictionary  a  sewer  is  said  to  be  '^  a  fresh  water 
trench,  or  little  river  encompassed  with  banks  on  both 
sides,  to  carry  the  water  into  the  sea,  and  thereby  pre- 
serve the  lands  against  inundations,  &c.''  {^Cromptan  J. 
According  to  that  definition  a  Local  Board  of  Health 
would  have  to  cleanse  such  a  river  as  the  Thames.'] 
Stonehill  Brook  is  not  a  drain  within  the  meaning 
given  to  that  word  in  sect.  2  of  stat.  11  &  12  Fict  c.  63., 
which  is  adopted  in  the  interpretation  clause,  sect.  250, 
of  The  Metropolis  Local  Management  Act,  18  &  19  Vict 
e.  120. ;  but  has,  by  means  of  drains,  received  the  sewage 

vol*.  V.  3  m  b.  &  s. 
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from  two  or  three  inhabited  houses.  [  Cockbum  C.  J.  If 
natural  stream  flows  so  near  inhabited  houses  that  the 
sewage  drains  into  it,  it  becomes  a  sewer.  But  it  do 
not  follow  that  the  whole  of  the  upper  part  of  that  strea 
which  flows  through  and  is  used  for  the  drainage 
cultivated  land  becomes  a  sewer.]  Sect.  145  of  sti 
11  &  12  Vict  c,  63.,  which  limits  the  authority  of  tl 
Local  Board  as  to  the  subjects  with  which  they  mi 
interfere^  mentions  '^  any  sewers  or  other  works  alreac 
or  hereafter  made  and  used  for  the  purpose  of  drainin 
preservings  or  improving  land  under  any  local  or  privai 
Act  of  Parliament;"  and  what  "works"  were  intends 
is  shewn  by  sect  68  of  stat.  21  &  22  Vict.  c.  9a,  wbic 
repeals  sect.  145  of  the  former  Act,  and  substitutes 
classified  description  of  subjects  with  which  the  Loc 
Board  are  not  to  interfere.  If  they  have  not  powi 
over  such  streams  as  this,  they  must  be  at  the  expeni 
of  purchasing  them  under  sect.  44  of  stat.  11  &  12  Fir 
c.  63.     [He  also  referred  to  section  46.] 

Secondly.  Stonehill  Brook  is  not  within  any  of  th 
exceptions  in  sect.  43  of  stat.  11  &  12  Vict.  c.  63.  1 
is  not  a  sewer  made  by  any  persons  "for  their  ow 
profit,"  which  must  mean  for  profits  of  trade.  The  onl 
advantage  to  the  landowners  from  the  widening  an 
deepening  of  the  channel  by  the  Commissioners  was  th 
preventing  it  being  choked  up.  In  Coe  y^  Wise  (a)  th 
Judges  of  this  Court  were  of  opinion  that  the  participi 
tion  by  drainage  Commissioners  in  the  beneficial  result 
arising  from  the  construction  and  maintenance  of  th 
works  was  not  a  profit  to  them  so  as  to  render  then 
liable  to  an  action  by  the  owners  of  lands  for  damag 
caused  by  want  of  skill  and  care  in  the  persons  em 
ployed  by  the  Commissioners.  Nor  is  SUmehiU  Brwh 
(a)  5B.^8.  440. 
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within  the  exception  of  '^  sewers  made  and  used  for  the        1864. 
parpose   of   draining^  preservings    or   improving  land    The  Quekh 
under  any  local  or  private  Act  of  Parliament/'    That  ex-       Godmam- 
ception  applies  to  a  sewer  for  the  making  of  which  an  Act    L^^Bawd 
of  Parliament  has  been  passed^  and  not  to  a  sewer  which      ®^  Hwlth. 
persons  acting  under  an  Act  of  Parliament  might  choose 
to  make.     Further^  this  is  a  natural  stream^  and  was 
not  **made,*'  but  only  widened  and  deepened  by  the 
Commissioners  under  the  authority  of  The  Godmanches- 
ter  Inclosure  Act     The  Oeneral  Inclosure  Act^  41  G.  3. 
€,  109.  s,  10.^  does  not  give  Commissioners  power  to 
make  drains^  but  only  to  set  them  out;   The  Earl  of 
Falmouth  v.  Richardson{a).  Also,  sect  68  of  stat  21  &  22 
FiW.  c.  98.,  to  amend  The  Public  Health  Act,  1848,  does 
not  prevent  the  defendants  interfering  with  StonehiU 
Brook,  because  it  is  not  a  sewer  made  and  used  for  the 
purpose  of  draining,  preserving,  and  improving  lands 
under  a  local  or  private  Act  of  Parliament.     [Cockbum 
C.  J.      The  owners  have  since  materially  altered  it.] 
They  made  only  trifling  alterations  :  in  one  instance  the 
old  channel  was  left  and  may  be  used ;  in  another  there 
was  the  substitution  of  an  artificial  channel  for  a  short 
distance.       The    Commissioners    acting    under    The 
Godmanchester  Inclosure  Act  set  out  StonehiU  Brook  as 
•*  one  other  public  drain  or  watercourse,'*  and  therefore 
it   is  not  included  in  their  direction  ^Uhat  all   such 
drains  and  bridges  shall  be  made  and  for  ever  main* 
tained,  supported,  scoured  and  kept  in  repair*'  by  the 
surveyor  of  the  highways  ''at  the  expense  of  all  the 
proprietors  of  lands  and  grounds  divided  and  inclosed 
by  virtue  of  the  said  Act  in  equal  proportions."    The 
drains  here  meant  as  well  as  the  bridges  must  be  pri- 
(a)  SB.^C.  837. 
3  M  2 
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ISSi.        ^^^^ '   P»l>l>c  iniam  mnd  bribes  were  not  intaided  U 


T. 


K 


Teat  in  dfeeCommisBoocnof  Sewera.  Nor  »  this  brool 
gofcrnedbj  The  General  Inclosare  Act,  41  C3.e.l09 
_  ^  s.  lO^vUdienipQvendieCommknooerBtotetoiitaiM 
«^H«fak.  appoint  private  druns;  to  make  wbidi  there  is  iK 
power  nnder  the  private  or  The  General  Indoaore  Aet 
ICBcUmru  C.  j/  Hov  can  thi^  brook,  whidi  flovi 
AroQ^  die  lands  of  Kvcral  fvoprietora,  be  paUic?] 
The  award  does  not  stale  fbr  what  purpose  it  was  made 
[iSler  J.  The  private  Act  also  mentioiis  bridleways.] 
Thej  maj  be  private.  If  die  Conuniaskmers  indndri 
this  hnxk  in  their  direction,  the  doty  of  sorveyorB  ol 
highways^  imposed  on  them  by  The  Highway  Act,  5  fc  ( 
^.  4.  c.  5a  s.  67.,  and  The  Nnisanoes  Bemoval  Act 
1855,  18  fc  19  Fkt.  e.  121.  a.  21.,  is  transferred  to  tb 
defendants  by  stat  11  fc  12  FkC  e.  63.  s.  117.  More 
over,  the  sewer  most  not  only  be  mad^  bat  also  usee 
nnder  the  private  AcL 

Joteph  Brmn  {Metcalfe  with  him),  fbr  the  defend 
ants.— First.  Siomtkill  Brook  is  not  a  puUic  sewer  tested 
in  the  Local  Board  (rf*  Health  nnder  sect.  43  of  stai 
11  &  12  Vkt.  e.  63.  By  sect  2,  the  words  and  expressiooi 
specified  in  it  are  to  have  the  meanings  assigned  to 
them, ''  onless  such  meanings  be  repugnant  to,  or  inoon- 
sistent  with,  die  context  or  sabject-matter  in  wfaicb 
sndi  words  and  expressions  occur  :**  and  the  preambk 
of  the  statute  shews  that  the  word  "  sewer*  wsi 
intended  to  ap(dy  to  sewers  in  the  more  limited  and 
popular  sense  of  the  wcnrd,  vis.,  sewers  for  the  drainage 
of  towns  and  populous  pbM»a^  [He  referred  to 
Paul  V.  James  (a).]  Sect  44  gives  the  Local  Board 
power  to  purchase  the  rights,  privileges^  powers  sod 
(«)  IQ.B.SS2. 
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authorities  vested  in  any  person  for  making  sewers,  1864. 
&c. ;  which  shews  the  Legislature  did  not  intend  by  The  q^kes 
sect  43  to  take  away  a  private  watercourse  from  the  oowiAN- 
landowners,  and  vest  it  in  the  Local  Board.  The  power  i^"^^ 
of  purchase  under  sect.  44  is  not  compulsory,  and  of  Health. 
sect.  84,  which  gives  the  power  of  purchasing  lands  by 
agreement,  incorporates  The  Lands  Clauses  Consolida- 
tion Act,  1845,  '^  except  the  parts  and  enactments  of 
that  Act  with  respect  to  the  purchase  and  taking  of  lands 
otherwise  than  by  agreement.^'  IKeane  referred  to 
Stat.  21  &  22  Fict.  c.  98.  s.  75.]  By  that  statute  the 
Local  Board  have  a  compulsory  power  of  purchase 
subject  to  claims  for  compensation.  When  a  private 
sewer  becomes  a  nuisance  the  Local  Board  may  call 
upon  the  owner  to  cleanse  it,  and  if  he  omits  to  do  so 
they  may  cleanse  it  and  charge  him  with  the  expenses. 
Secondly.  Stonehill  Brook  is  within  either  the  first  or 
second  exception  in  sect  43  of  stat.  1 1  &  1 2  Vict  c.  63.  It 
does  not  differ  from  a  drain  or  watercourse  made  for  drain- 
ing land  under  an  indosure  Act  or  under  a  local  drain- 
age Act.  It  was  part  of  the  common  existing  before 
and  inclosed  under  The  Godmanchester  Inclosure  Act. 
The  Commissioners  in  setting  it  but  intended  to  exercise 
the  powers,  given  in  sect.  10  of  The  Oeneral  Inclosure 
Act,  41  G.  3.  c.  109.,  of  setting  out  private  drains  and 
watercourses ;  and  if  the  directions  in  that  section  were 
not  strictly  pursued,  it  is  not  taken  out  of  the  exception 
in  sect.  43  of  stat.  11  &  12  Vict.  c.  63.  The  word ''  private," 
in  sect  10  of  stat.  41  G.  3.  c.  109.,  overrides  "  water- 
courses,'' as  well  as  *'  roads,"  '*  gates,"  "  stiles,"  and  other 
things  enumerated  in  it  \_Cockbum  C.  J.  The  section 
also  mentions  "  quarries."]  Though  the  Commissioners 
set  out  Stonehill  Brook  as  public,  it  is  a  drain  or  stream 
for  the  benefit  of  a  certain  number  of  landowners,  and 
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1864.        w  public  only  in  that  sense.     [^Cockbum  C.  J.     It  dc 
The  QuEM    °ot  appear  in  whom  the  soil  of  the  brook  is  vested. 

GoDMAN-  °**y  ^  ^  question  whether  it  remains  in  the  lord  of  t 
Load  BMud  ™*^^'>  ^'  belongs  to  the  riparian  proprietors  ad  medii 
of  Health,  filnm  aquse.]  The  case  does  not  set  out  that  part  of  t 
award  which  allots  the  land  on  the  banks.  [Crampion 
It  might  be  a  public  drain  though  the  soil  was  vested  in  t 
landholders.  But  this  brook  is  not  public  for  all  the  sc 
jects  of  the  realm ;  certain  landowners  only  have  a  right 
use  it;  as  the  inhabitants  of  a  town  or  as  commoners  hav 
right  to  use  some  easement  or  franchise.]  Also^  Stand 
Brook  is  within  the  first  exception  in  sect.  43  of  stat 
&  12  Vict  c.  68.;  the  landowners  may  be  said  to  ht 
made  it,  for  it  must  have  been  made  at  their  expen 
and  it  was  made  for  the  benefit  of  their  land.  At  a 
rate^  in  the  two  diversions  of  the  stream  made  by  pri?i 
landowners  the  channel  was  so  made ;  and  as  to  the 
the  mandamus  could  not  be  supported,  and  being  b 
as  to  part  is  invalid  altogether;  R^.  v.  The  Tithe  Cm 
missioners  (a). 

If  Stonehill  Brook  is  vested  in  the  Local  Board,  t 
effect  would  be  to  cast  the  expense  of  cleansing  it  in  t 
proportion  of  three  fourths  on  the  householders  and  o 
fourth  only  on  the  owners  and  proprietors  of  the  lands  a] 
grounds  divided  and  enclosed  under  The  Inclosure  A< 
who  have  hitherto  been  liable  under  stat.  41 G.  3.  c.  10 
a.  10.,  and  who  are  almost  exclusively  benefited  by 
[He  referred  to  the  second  proviso  in  the  rating  daui 
sect.  88  of  stat.  11  &  12  Vict.  c.  63.,  slightly  altered  i 
stat  21  &  22  Fict.  c.  98.  s.  55.] 

Keane,  in  reply.  —By  sect.  58  of  stat  11  &  12  Vu 
c.  68.  the  duty  of  cleansing  a  private  sewer  or  drai 

(a)  14  Q.  B.  460.  479. 
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which  has  become  a  nuisance,  if  the  persons  causing  the        1861. 
nuisance  fail  to  comply  with  a  notice  to  remove  it,  is    The  Quebs 
imposed  on  the  Local  Board,  and  the  mode  of  raising      godman- 
the  money  for  defraying  the  expenses  incurred  by  them    lo^i  g']^ 
in  so  doing  is  in  their  discretion.     The  second  proviso      <rf  Health. 
in  sect  88  shews  it  was  contemplated  by  the  Legislature 
that  agricultural  property  should  form  part  of  a  district 
under  a  Local  Board  of  Health. 

CocKBURN  C.  J.  Our  judgment  must  be  for  the 
defendants.  I  entertain  serious  doubts  whether  The 
Public  Health  Act,  1848,  11  &  12  J^ct  c.  63.  s.  43., 
which  vests  certain  sewers  in  the  Local  Board  to  be  ap- 
pointed under  that  Act,  includes  sewers  which  are  private 
property.  It  is  very  unusual  for  the  Legislature  to 
interfere  with  private  rights  without  making  compen- 
sation to  the  owners.  Whenever  they  do  so,  the  powers 
of  The  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  f^ict.  c.  18.,  with  reference  to  compensa- 
tion, are  usually  incorporated  in  the  special  Act. 
The  effect  of  this  mandamus  is  to  compel  the  Local 
.  Board  to  take  possession  of  a  sewer  or  watercourse, 
and  treat  it  as  theirs,  without  any  reference  to  the 
rights  of  the  proprietors  of  the  land  through  which 
it  flows.  Suppose,  at  the  point  where  Stonehill  Brook 
reaches  We^t  Street^  the  proprietor  of  the  soil  over 
which  it  passes  were  the  proprietor  of  all  the  land  above 
as  well  as  immediately  below  the  houses  which  drain 
into  it  in  West  Street ;  and  suppose  the  owners  of  those 
houses  had  acquired  no  right  by  way  of  easement  to 
drain  into  it,  and  he  signified  his  intention  to  stop  their 
doing  so,  and  to  bring  an  action  if  they  continued, 
and  the  Local  Board  stepped  in  and  said  "The 
aewer  is  ours.''    This  reduces  the  case  to  an  absurdity,  ^ 
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1864.  ft^d  shews  that  the  enactment  was  not  intended 
The  Qusxx  interfere  with  rights  of  a  private  natnre*  At  all  even 
I  cannot  think  that  in  the  case  of  a  natural  stream  sn 
as  this,  which  for  the  grreater  part  of  its  course  flo 
through  and  drains  agricultural  lands^  simply  becai 
it  comes  within  the  ambit  of  a  borough^  and  a  £ 
houses  drain  into  the  lower  end  of  it,  the  whole  beoon 
a  sewer,  and  as  such  vests  in  the  Local  Board  und 
sect.  43.  I  should  pause  before  I  came  to  that  eond 
sion,  as  it  leads  to  serious  consequences,  involving 
invasion  of  private  rights. 

But  it  is  not  necessary  to  decide  that  point,  becan 
this  stream,  if  within  sect.  43  of  stat.  11  &  12  P^ 
c.  63.,  is  also  within  the  second  exception  of  sewi 
**  made  and  used  for  the  purpose  of  draining,  preservin 
or  improving  land,  under  any  local  or  private  Act 
Parliament.''  The  case  finds  that  the  indosure  Coi 
missiouers  set  out  this  brook  as  a  **  public  drain 
watercourse'*;  but  the  only  way  in  which  th' 
could  deal  with  a  natural  stream  would  be  I 
making  it  available  for  the  drainage  of  the  Ian 
inclosed.  And,  the  brook  having  been  so  set  oi 
the  case  also  finds  that  the  Commissioners  direct 
that  all  drains  set  out  should  be  scoured  and  kept 
repair  at  the  expense  of  the  proprietors  of  lands  ai 
grounds  divided  and  inclosed.  And  this  is  in  purs 
ance  of  stat.  41  G.  3.  c.  109.  s.  10.,  which  enacts  th 
'Uhe  same  shall  be  made  and  at  all  times  for  e? 
thereafter  be  supported  and  kept  in  repair  by  and 
the  expense  of  the  owners  and  proprietors  for  the  tin 
being  of  the  lands  and  grounds  divided  and  inclosed 
But  then  it  is  said  that,  according  to  the  finding  of  tl 
learned  arbitrator,  the  drain  was  made  by  the  Commi 
sioners,  for  he  states  that  they  cleared  out  the  chann 
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and  in  various  places  somewhat  widened  and  deepened  1864. 
it ;  but  it  appears  from  the  rest  of  the  case  that  they  The  Quekh 
acted  under  the  provisions  of  the  Godmanchester  Act,  godmah- 
which  was  passed  after  stat.  41  G.  3.  c.  109.  And,  sitting 
M  a  juryman,  I  come  to  the  conclusion  that  the  drain 
was  made  by  the  Commissioners  on  behalf  of  the  land- 
owners, and  must  be  taken  to  have  been  made  at  the 
expense  and  by  the  assent  of  the  landowners.  It  has 
been  decided  that,  if  Commissioners  acting  under  stat. 
41  G.  8.  c.  109.  make  private  roads,  they  cannot  levy 
a  rate  to  reimburse  themselves;  The  Earl  of  Falmouth 
Y.  Bichardson  (a) :  and  we  cannot  suppose  that  these 
Commissioners  did  that  which  was  against  law.  At  this 
distance  of  time  we  should  presume  that  all  things  were 
rightly  done;  and  therefore  the  clearing  out  of  the 
channel  of  this  brook  by  the  Commissioners  ought  not 
to  be  taken  to  have  been  done  in  excess  of  their  powers, 
nor  without  the  assent  of  the  landowners.  If  so,  this  is 
a  sewer  made  under  the  Godmanchester  Act  for  agri- 
cultural purposes,  and  is  within  the  second  clause  of 
the  exception  in  sect  43  of  stat.  11  &  12  Vict.  c.  63. 


Cbomfton  J.  It  is  difficult  to  arrive  at  a  dear  under- 
standing of  this  case,  but  I  have  come  to  the  same 
conclusion  as  the  Lord  Chief  Justice,  very  much  for 
the  same  reasons.  We  are  to  say  as  jurymen  how  the 
verdict  on  the  first  and  second  issues  is  to  be  entered. 
And  the  question  is,  whether  this  watercourse  has 
become  vested  in  the  Local  Board  under  sect.  43  of 
stat  11  &  12  Vict.  c.  63.  so  as  to  impose  upon  them  the 
duty  of  repairing  and  cleansing  it.  I  have  great  doubt 
whether  that  section  has  any  application  to  private 
streams,  though  we  need  not  decide  that  point.  And 
(fl)  SB.fC.  837. 
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1864.  certainly  it  does  not  enact  that  eyery  stream  flowi 
The  QuxxH  tti^^g^>  ^^^  ^o'  *^c  greater  part  of  its  course  nataral 
draining^  agricultural  land^  becomes  a  sewer  and  ye 
in  the  Local  Board  because  it  receives  the  drainage  ol 
few  houses  just  before  it  enters  a  river.  In  reading  t 
words  in  sect  63,  "  sewers,  whether  existing  at  the  tii 
when  this  Act  is  applied  or  made  at  any  time  thei 
after/'  "  sewers  made''  and  "  sewers  made  and  used/ 
think  the  Legislature  did  not  intend  anything  so  mo 
strous  as  to  take  all  natural  streams  out  of  individu 
and  vest  them  in  the  Local  Board.  Nor  do  I  think 
was  intended  to  vest  in  this  Local  Board  that  portion 
Stonehill  Brook  which  is  within  the  ambit  of  the  boron 
of  Godmanchester.  It  never  has  been  made  a  sefi 
unless  it  was  made  so  by  the  Commissioners  acti 
under  the  inclosure  Act;  and  manifestly  the  upper  p 
of  the  brook  would  not  be  public  to  aU  persons, 
doubt  whether  the  widening  and  deepening  it,  or  alteri 
the  sides  of  the  banks,  was  a  making  of  it.  But  if 
were  a  sewer  made  by  the  Commissioners,  it  was  ma 
by  them  under  the  local  Act;  in  one  part  of  the  case 
is  said  that  the  Commissioners  set  it  out.  As  a  jurym: 
I  should  find  that  means  that  it  was  made  by  th( 
authority ;  but  if  they  did  it  themselves,  a  jury  wov 
say  that  it  was  done  with  the  sanction  of  the  landowne 
If  therefore  it  comes  within  the  43rd  section  as  a  sew( 
it  also  comes  within  one  of  the  exceptions,  either 
made  by  persons  for  their  own  profit,  or  as  made  ai 
used  for  the  purpose  of  draining  or  improving  lai 
under  a  local  Act. 


Shee  J.     This  stream  was  not,  for  its  whole  leng( 
at  any  rate,  a  sewer  within  the  meaning  of  sect  43  ( 
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ftat.  11  &  12  Vict  c.  63. ;  and^  if  it  were^  I  should  be  1864. 

clearly  of  opinion  that  it  was  within  one  of  the  excep-  ThTauEiH  ^ 

tions  in  that  section.  ^v- 

GODMAH- 

Judgment  for  the  defendants  (a).  chkter 

®                                                   ^  Local  Board 

(a)  Error  has  been  brought  upon  this  judgment.  ^  Health. 


Alldat  against  The  Great  Western  Railway  Vednesdw, 

^  ^  "^    Navember2nd. 

Company.  

1.  A  railway  Company  issued  a  consignment  note  for  the  carriage  of  ^^ony, 
oattle  from  0.  to  B,,  one  of  the  conditions  of  which  was,  "  the  Company  BaUwavand 
are  not  to  be  amenable  for  any  conse<iuence8  arising  from  detention  or  Canal  Traffio 
delay  in  or'in  relation  to  the  conveying  or  delivery  of  the  said  animals  -^^^  ^^^  . 
however  caused  :*'   held  an  unreasonable  condition  within  the  first  pro-  ^7  #  18  Vict, 
▼iflo  in  sect  7  of  The  Railway  and  Canal  Traffic  Act,   1864,  17  &  18  ^-  ^1.  «.  7. 
Viet,  c.  31.  UnreasonabU 

2.  Sen^Ut  a  condition  that  a  railway  Company  shall  not  be  amenable  c<^itian. 
for  any  damage  arising  from  over-carriage,  however  caused,  is  also  Belay, 
unreasonable.  Over-carrioffi, 

rpms  was  an  action  against  the  defendants  as  common 
carriers  for  not  delivering  within  a  reasonable  time 
certain  beasts  which  had  been  bailed  to  them.     There 
was  a  second  count  for  conversion. 

Pleas.  First.  Not  guilty.  Second.  To  the  first 
county  denial  of  the  bailment. 

On  the  trial^  before  Keating  J.,  at  the  Warwick 
Summer  Assizes  for  18^4^  it  appeared  that,  on  the 
13th  November 9  1861,  the  plaintiffs  delivered  some 
beasts  to  the  defendants  at  their  station  at  Oxford,  to 
be  carried  to  the  BordesUy  Station,  Birmingham,  for 
the  market  there,  under  the  following  consignment  note, 
signed  by  the  plaintiff. 

'*  Consignment  note  signed  by  sender. 

«'  Cattle,  Sheep,  Pigs,  (reduced  rates). 

"To  the  Great  Western  Railway,  Ox/brrf  Station. 

'' November  l&,  1861. 

"  Received  firom  Allday  of  -- —  the  undermentioned 
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animals  on  the  conditions  stated  below,  and  at  spedal 
reduced  charge  below  the  rates  authorized  by  law. 
"  To  be  sent  to  Bordesley  Station. 

"  Special  conditions. 

'^  The  loading  and  unloading  is  to  be  performed  by 
the  sender^  and  any  assistance  voluntarily  given  by  the 
Company's  servants  to  be  at  the  risk  of  the  owner.  The 
Company  are  not  to  be  subject  to  any  risk  in  receiving, 
loadings  forwarding  on  transit^  and  unloading^  nor  tc 
be  amenable  for  any  damage  actual  or  consequential 
arising  from  suffocation,  from  being  trampled  on^ 
bruised  or  otherwise  injured,  from  fire  or  any  other  cause 
whatsoever,  nor  for  any  consequences  arising  frt>m  over- 
carriage,  detention  or  delay  in  or  in  relation  to  the  con« 
veying  or  delivery  of  the  said  animals  however  caused. 

^'The  Company  is  not  bound  to  send  the  animals  by  anj 
particular  train,  or  to  carry  or  deliver  them  within  anj 
certain  or  definite  time,  or  in  time  for  any  particulai 
market.  If  on  the  arrival  of  cattle  and  other  animah 
at  their  destination  no  one  shall  be  ready  to  receive  the 
same  on  behalf  of  the  consignee,  the  Company  will^ 
at  the  discretion  of  the  superintendent  of  any  station^ 
send  such  animals  into  yards  or  other  convenient  placet 
at  the  expense  and  risk  of  the  sender  or  consignee,  and 
if  not  claimed  within  seven  days  the  same  will  be  sold 
to  defray  expenses  and  pay  charges.  In  order  tc 
guard  against  disappointment  the  public  are  recom- 
mended to  give  two  clear  days  notice  of  their  intention 
to  send  cattle  from  any  station,  so  that  the  Company 
may  if  possible  provide  trucks.  And,  to  afford  time 
for  receiving  and  loading  such  cattle  and  stock,  the; 
should  be  at  the  station  not  less  than  two  hours  before 
the  departure  of  the  train  by  which  they  are  intended  to 
be  conveyed. 
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8 

2    3    0 
Sender. 

B.B. 
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Checked  by 
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"  Free  passes  for  drovers  to  take  charge  of  cattle  and 
other  animals  will  be  allowed  according  to  the  Company's 
regulations. 

'^N.B.  The  conditions  cannot  be  altered  or  dispensed 
with  by  any  person  whomsoever,  and  are  applicable  to 
the  whole  distance  carried  over  the  GrecU  Western,  the 
Bristol  and  Exeter,  the  Soutk  Devon  and  the  South  Wales 
Railways,  and  any  other  railway  in  connection  therewith 
or  either  of  them." 

Instead  of  delivering  the  cattle  at  the  Bordesley  Sta- 
tion, the  train  by  which  the  defendants  sent  them  did 
did  not  stop  there,  but  took  them  to  the  Hockley  Station, 
Birmingham,  which  is  farther  on,  in  consequence  of 
which  delay  the  plaintiff,  who  ultimately  found  them 
there,  did  not  receive  them  until  it  was  too  late  to  bring 
them  to  the  market  at  Birmingham,  and  the  cattle  were 
injured  by  having  been  kept  for  several  hours  in  the 
trucks  without  food  or  water. 

It  was  objected  by  the  defendants'  counsel  that  they 
were  protected  by  the  condition  in  the  consignment 
note,  but  the  learned  Judge,  holding  it  an  unreasonable 
one,  directed  a  verdict  for  the  plaintiff,  with  leave  to 
the  defendants  to  move  to  enter  a  verdict.  The  damages 
were  taken  by  consent  at  152. 
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Held  moved  accordingly. — The  defendants  are  pro. 
tected  by  their  contract  from  the  consequences  of  anj 
injury  that  may  have  occurred  to  these  cattle.  "  Th< 
Railway  and  Canal  Traffic  Act,  1854/'  17  &  18  Furf 
c.  31.  «.  7.,  enacts,  '^  Every  such  Company  as  aforeaaic 
shall  be  liable  for  the  loss  of  or  for  any  injury  done  U 
any  horses,  cattle,  or  other  animals,  or  to  any  articles 
goods,  or  things,  in  the  receiving,  forwarding,  or  deliver 
ing  thereof,  occasioned  by  the  neglect  or  default  of  sud 
Company  or  its  servants,  notwithstanding  any  notice 
condition,  or  declaration  made  and  given  by  sad 
Company  contrary  thereto,  or  in  anywise  limiting  sud 
liability;  every  such  notice,  condition,  or  declaratioi 
being  hereby  declared  to  be  null  and  void :  Provide< 
always,  that  nothing  herein  contained  shall  be  oonstrue< 
to  prevent  the  said  Companies  from  making  such  con 
ditions  with  respect  to  the  receiving,  forwarding,  an< 
delivering  of  any  of  the  said  animals,  articles,  goods,  oi 
things,  as  shall  be  adjudged  by  the  Court  or  Jadgi 
before  whom  any  question  relating  thereto  shall  be  trie( 
to  be  just  and  reasonable :  &c.''  The  section  then  pro 
vides,  that  the  Company  are  not  to  be  liable  beyond  i 
limited  amount,  in  the  event  of  loss  of  or  injury  t< 
animals,  unless  the  value  be  declared  at  the  time  of  tb 
delivery  to  the  Company  and  extra  payment  made,  th< 
proof  of  the  value  to  be  on  the  person  claiming  com 
pensation ;  and  no  special  contract  respecting  the  re- 
ceiving, forwarding,  or  delivering  of  any  animals,  artides 
goods,  or  things  as  aforesaid  shall  be  binding  unlesi 
signed  by  the  person  delivering  such  animals,  &c.  Hen 
was  no  injury  from  delay,  as  the  plaintiff  receivec 
the  cattle  after  they  arrived.  The  statute  providei 
for  injury  done  to  the  animals  by  the  default  of  the 
Company,  who  in  this  case  only  carried  them  a  little 
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too  far.  [Crompton  J.  Then  how  much  farther  thaa 
their  destination  may  a  Company  carry  cattle  or  goods 
with  impunity  ?  In  the  present  case  could  they  have 
carried  the  cattle  to  Newcastle  or  Edinburgh  f]  That 
would  not  be  reasonable.  [He  cited  Peek  v.  The  North 
Staffordshire  Railway  Company  (a).]  \^Cockbum  C.  J. 
Here  the  mischief  is  the  immediate  consequence  of 
the  neglect  of  the  defendants.  Suppose  they  left  some 
perishable  commodity  exposed  to  the  rain  on  a  wet  night, 
tliat  would  be  an  injury  to  the  thing,  and  occasioned  by 
the  fault  of  the  Company.  Crompton  J.  Suppose  fruit 
sent  to  the  North  is  spoiled  before  it  comes  there. 
Cochbum  C.  J.  The  construction  of  the  defendants 
would  indeed  cripple  the  statute.] 


1864. 
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CocKBURN  C.  J.    There  ought  to  be  no  rule  here. 
If  the  question  had  rested  on  the  point  as  to  how  far 
the  statute  applies  in  case  of  loss  in  consequence  of  over- 
carriage,  I  should  have  been  strongly  disposed  to  grant 
a  rule.     But  it  is  not  necessary  to  go  into  that  question, 
for  the  defendants'  counsel  admits  there  was  evidence  of 
injury  to  the  cattle  from  delay.     He  relies,  however,  on 
the  special  contract,  signed  no  doubt  by  the  plaintiff, 
und  then  the  question  arises,  is  that  contract  reasonable  ? 
Certainly  not :  for  it  is  not  merely  that  the  Company 
will  not  be  responsible  for  delay,  not  only  from  over- 
carriage  generally,  and  not  limited  to  accidental  circum- 
stances independent  of  delay  caused  by  the  Company, 
but  they  claim  absolute  immunity  from  all  injury  arising 
from  delay  caused  by  their  own  negligence.     This  I 
take  to  be  an  unreasonable  condition,  unless  something 
appears  which  might  make  it  inequitable  in  the  sender  to 
seek  to  exact  from  them  the  full  extent  of  the  ordinary 

(a)  10  H,  L,  C.  473. 
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carrier's  liability.  Snppose  a  Company  say,  "  We  i 
entitled  to  charge  a  certain  rate  of  carriage i*  if  so, 
course  they  are  liable  to  the  liability  of  common  carric 
But  then  this  Company  say,  "We  make  this  spec 
contract,  we  will  carry  these  animals  for  a  lower  pr 
if  you  will  release  us  from  the  liability  attached 
carriers,  and  will  take  your  chance  of  the  goods  arrivi 
at  their  destination.''  If  a  man  enters  into  such 
contract  as  that,  it  is  unreasonable  to  say  he  is  ] 
bound  by  it.  But  although  the  expression  ''redoi 
chaise''  occurs  in  this  contract,  it  does  not  appear 
have  been  used  with  reference  to  a  greater  rate 
which  the  sender  might  have  gained  additional  se 
rity.  The  condition  is,  on  the  face  of  it,  thereft 
unreasonable,  and  the  learned  Judge  at  the  trial  i 
right  in  so  holding. 


Crompton  J.  I  am  of  the  same  opinion.  It  is  \ 
most  unreasonable  thing  ever  heard  of  for  a  Compi 
to  say  to  a  party,  '^  Although  you  agree  with  us  to  ti 
your  cattle  to  A.  £.,  we  will  send  them  two  hund] 
miles  farther.''  To  sustain  his  argument,  Mr.  Fi 
must  go  the  length  of  contending  that  the  Compa 
have  a  right  to  say  this.  Then  it  is  ai^ed  here  was 
loss  or  injury  done  to  the  cattle.  But  I  am  clearly 
opinion  here  was  an  injury  done  to  them'  directly  t 
proximately  from  the  act  of  the  Company. 

Mellor  and  She£  JJ.  concurred. 
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The  Queen  against  Pusdby.  Saturday, 

November  12th 

A  poison  convicted  as  a  rogue  and  vagabond  nnder  stat  5  O,  4.  c.  83.    Quarter  8u* 
«.  4.,  appealed  to  the  Quarter  Sessions  under  sect.  14  of  the  Act,  having  ^^^,„^ 
^ven  notice  of  appeal  to  the  convicting  iustices  as  required  by  that  sec-   jpp^^ 
tion.    No  one  appearing  to   support  the  conviction,  it  was  quashed,    ^i^' 
Held,  that  the  Quarter  Sessions  were  authorized  by  stat.  12  &  13  VicU    Convictma 
c  46.  s.  6.  to  awud  costs  against  the  person  who  prosecuted  the  appellant,  justices. 
and  could  not  award  them  against  the  convicting  justices.  6  G'  4.'c  83. 

12  &  13  Vic*. 

J^ILLIAM  ASHLEY  having  been  convicted  be-  ''^ 

fore  certain  justices  of  the  peace^  as  a  rogue  and 
vagabond,  under  stat.  5  6r.  4  c.  83.  s.  4.,  for  having  been 
found  upon  a  certain  enclosed  yard  in  the  occupation  of 
James  Purdey  for  an  unlawful  purpose,  gave  the  con- 
victing justices  notice  of  appeal  to  the  Quarter  Sessions 
of  Yarmouth,  under  sect.  14,  which  enacts  ''Any  person 
aggrieved  by  any  act  or  determination  of  any  justice  or 
justices  of  the  peace  out  of  Sessions,  in  or  concerning  the 
execution  of  this  Act,  may  appeal  to  the  next  General  or 
Quarter  Sessions  for  the  county,  riding,  division  or  place 
in  and  for  which  such  justice  or  justices  shall  have  so 
acted,  giving  to  the  justice  or  justices  of  the  peace, 
whose  act  or  determination  shall  be  appealed  against, 
notice  in  writing  of  such  appeal,  and  of  the  ground 
thereof,  within  seven  days  after  such  act  or  determina- 
tion, and  before  the  next  General  or  Quarter  Sessions, 
and  entering  within  such  seven  days  into  a  recognizance, 
with  sufficient  surety,  before  a  justice  of  the  peace  for 
the  county  or  place  in  which  such  person  shall  have  been 
convicted  personally  to  appear  and  prosecute  such  appeal; 
and  upon  such  notice  being  given,  and  such  recognizance 
being  entered  into,  such  justice  is  hereby  empowered  to 
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1864i.  discbarge  sucli  person  out  of  custody ;  and  tbe  C< 
Tbe^uEKN^  A^  ^ucb  General  or  Quarter  Sessions  shall  hear  and  de 
PoIdbt.  ^^^  ^^®  matter  of  such  appeal^  and  shall  make  s 
order  therein  as  shall  to  the  said  Court  seem  meet^ ; 
in  case  of  the  dismissal  of  the  appeal,  or  the  affirma 
of  the  conviction,  shall  issue  the  necessary  process  for 
apprehension  and  punishment  of  the  offender,  accord 
to  the  conviction." 

No  one  appearing  to  support  the  conviction 
Quarter  Sessions  quashed  it,  with  costs  to  be  paid 
James  Purdey  to  the  appellant  under  stat.  12  &  13  F 
c.  45.  8.  6.,  which  enacts,  ''Upon  any  appeal  to  i 
Court  of  General  or  Quarter  Sessions  of  the  peace  1 
Court  before  whom  the  same  shall  be  brought  may,  if 
think  fit,  order  and  direct  the  party  or  parties  agaii 
whom  the  same  shall  be  decided  to  pay  to  the  otl 
party  or  parties  such  costs  and  charges  as  may  to  so 
Court  appear  just  and  reasonable.'' 

Keane,  in  Easter  Term,  1864,  obtained  a  rule  to  qm 
the  order  of  Quarter  Sessions  on  the  ground  that  tl 
Court  had  no  jurisdiction  to  award  costs  against  t 
prosecutor,  but  should  have  awarded  them  i^ainst  t 
convicting  justices. 

Bulwer  shewed  cause. — The  decision  of  Hill  J., 
Reg.  V.  Smith  (a),  is  expressly  in  point  against  ti 
present  application,  and  is  based  on  a  previous  dedsio 
also  in  this  Court,  of  Rex  v.  TTie  Justices  of  Hants  (l 
\^Cochburn  C.  J.  The  decision  of  the  justices  ia  a 
pealed  against,  not  the  justices  themselves.  Cromptm  < 
It  would  be  curious  if  the  Judges  of  every  Court  who 

(a)  29  X. /.  AT.  a  217.  (by  I  JB.  f  Ad.  ebi. 
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decision  is  appealed  against  should  be  looked  on  as 
parties  to  the  appeal.] 

Keane,  in  support  of  the  rule. — The  respondent  vas 
no  party  to  the  appeal,  unless  for  the  purpose  of  costs, 
but  the  order  is  not  divisible,  and  must  be  affirmed  or 
disallowed  in  toto.  Here  the  justices  are  the  real  parties 
to  the  appeal,  and  as  such  are  entitled  to  be  heard  on  it. 
[He  mentioned  that  in  Middlesex  there  is  a  fiind  set 
apart  for  the  payment  of  costs  awarded  against  justices 
on  appeals.]  Sects.  1  and  2  of  stat.  12  &  13  Vict.  c.  46. 
only  apply  to  notices  of  appeal,  not  to  summary  con- 
victions. [Crompton  J.  There  is  this  difficulty  in  your 
way.  Purdey  was  the  person  who  laid  the  complaint, 
and  therefore  the  real  prosecutor.  Sect  18  of  stat  11 
&  12  Vict.  c.  43.  enacts  that  in  all  cases  where  there  is 
a  summary  conviction  the  justices  of  the  peace  may  in 
their  discretion  inflict  the  costs  of  the  complainant  on 
the  party  charged^  and  in  case  they  dismiss  the  infor- 
mation or  complaint  they  may  award  costs  to  the 
defendant  to  be  paid  by  the  prosecutor  or  complainant. 
Stat.  12  &  13  Vict.  c.  45.  s.  5.  gives  the  same  power  to 
the  Quarter  Sessions  as  to  the  costs  of  an  appeal]  Sects. 
6  and  6  shew  that  costs  are  only  given  to  the  person 
entitled  to  receive  notice  of  appeal.  [He  also  referred 
to  sect  7.]  [Cockbum  C.  J.  The  former  statute  is  ex- 
pressly referred  to  in  sect.  5.  of  stat  12  &  13  Vict.  c.  45.] 
JSex  y.  The  Justices  of  Hants  (a)  was  a  conviction  under 
The  General  Turnpike  Act,  8  Cr.  4.  c.  126.  s.  55.,  for 
taking  too  large  a  toll ;  there  the  informer  was  the  per- 
son appealed  against,  and  by  that  statute,  «.  141,  the 
(a)  1  B.  #  Ad.  654. 
8  N  2 
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1864.       informer  was  entitled  to  half  the  penalty.    In  Reg.  t 
The  QuEEH     Smith{a)  also  the  informer  had  an  interest  in  the  result 


PUEDET. 


CocKBURN  C.  J.  This  role  must  be  discharged.  1 
take  the  ordinary  conrse  of  practice  at  Quarter  Session] 
to  be  that  an  appeal  against  a  conviction  throws  on  th 
prosecution  the  necessity  of  making  out  the  case^  aiu 
if  no  one  appears  to  dischai^  the  office  of  respond 
ent^  it  is  the  duty  of  the  Ck>urt  to  give  effect  t 
the  appeal,  on  a  presumption  that  the  non-appearano 
of  the  respondent  to  support  the  case  shews  that  he  wt 
not  prepared  to  maintain  the  conviction.  There  i 
nothing  on  the  evidence  before  us  to  shew  that  thi 
case  was  not  heard  in  a  perfectly  r^nlar  way.  It  wa 
called  on  in  its  order ;  no  one  appeared  to  support  tb 
conviction,  and  judgment  was  given  for  the  appellani 
Then  an  order  is  made  whereby  the  prosecutor  is  callo 
on  to  pay  the  costs :  that  is  objected  to  on  the  groiuM 
that  stat.  5  G.  4.  c.  83.  t.  14.,  which  gives  a  right  o 
appeal  in  cases  like  the  present,  requires  that  the  notio 
of  appeal  shall  be  given  to  the  convicting  justices ;  it  i 
contended  that  under  this  enactment  the  justices,  sim 
not  the  prosecutor,  are  parties  to  the  appeal  That  b ; 
question  of  considerable  importance,  inasmuch  as  th 
power  to  give  costs  which  the  Court  of  Quarter  Sa 
sions  possesses  on  appeal  is  derived  from  stat.  12  1 
13  Vict.  c.  45«  8,  6.,  which  empowers  that  Court  to  awar 
costs  against  the  party  against  whom  the  appeal  shall  b 
decided.  If  therefore  the  justices  are  the  informanti 
and  the  prosecutor  is  not  the  party  against  whom  th 
appeal  is  decided,  but  the  justices  are  the  real  partiei 
Mr.  Keane's  argument  prevails. 

(a)  29  L.  J.  M.  C,  217. 
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I  think,  both  on  what  I  consider  the  true  construction        1864. 
of  stat.  12  &  13  Vict  c.  45.  s.  5.,  and  also  on  authority,     The  Qubbh 
that,  although  by  The  Vagrant  Act,  5   G.  4.  c.  83.,       TvIdet. 
hotice  of  appeal  is  directed  to  be  given  to  the  convicting 
justices,  without  any  provision  that  it  shall  also  be  given 
to  the  prosecutor,  the  justices  are  not  parties  to  the 
appeal,  but  the  appellant  on  the  one  hand  and  the  pro- 
secutor on  the  other  are  the  real  parties. 

This  statute,  as  was  pointed  out  by  my  brother 
Crompton  during  the  argument,  follows  on  a  previous 
statute,  11  &  12  Vict.  c.  43.,  relating  to  summary  con- 
yictions.  In  sect.  18  of  that  statute  a  power  is  given 
on  informations  of  this  nature  to  the  justices  to  give  costs 
either  against  the  party  informing  or  the  party  informed 
against  By  the  present  statute,  12  &  13  Vict  c.  45. 
9.  6.,  a  power  to  give  costs  is  vested  in  the  Quarter  Ses- 
sions  on  appeaL  It  certainly  would  be  a  strange  thing 
if  the  justice  below,  before  whom  the  case  was  originally 
decided,  should  have  power  to  give  costs  between  the 
parties,  and  then  upon  a  decision  on  appeal  against  his 
decision  (possibly  awarding  costs  in  favour  of  the  party 
appealed  against)  the  Quarter  Sessions,  who  are  the 
superior  judges  of  the  cause,  should  not  have  a  similar 
power  to  that  possessed  by  a  justice  sitting  alone.  I 
should  therefore  endeavour  to  give  such  a  construction 
to  the  section  before  us  as  will  bring  the  two  statutes 
into  harmony. 

Besides,  we  have  very  high  authority.  The  first  is  in 
this  Court,  ifex  v.  The  Jtistices  of  Hants  (a),  although 
not  on  quite  the  same  state  of  facts.  That  was  an 
information  before  justices  of  the  peace  against  whose 
decision  an  appeal  lay  to  the  Quarter  Sessions.     The 

(a)  1  B.  #  Ad.  654. 
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1864.       statute  there  oontained  a  proyision,  similar  to  that  here^ 
The  QusxH    *^*  notice  of  appeal  should  be  given  to  the  justice^ 
^'  without  any  proyision  that  it  should  be  given  to  the 

opposite  party;  but  power  was  given  to  the  Quarter 
Sessions  on  appeal^  as  here,  to  give  costs  to  the  suoceat- 
ful  party  appealing  or  appealed  against*  Now^  although 
it  is  true  that  there  the  informer  had  a  pecuniaiy 
interest  in  the  result,  the  dedsion  of  this  C!ourt  did  not 
turn  on  that,  but  went  to  the  question  before  us,  vii^ 
whether  the  justices  or  the  person  who  laid  the  infor* 
mation  were  to  be  considered  respondents  on  the  appeal 
And  it  was  determined  in  a  considered  judgment,  witk- 
out  any  reference  to  the  drcumstancea  of  the  informer 
having  a  pecuniary  interest  in  the  result,  that  they  were 
not  Lord  Tenterden  B9,jb,  p.  659,  ''It  would  be  a  great 
anomaly  to  cause  a  justice,  who  acts  bon&  fide  in  the 
discharge  of  his  judicial  duty,  to  pay  costs.  The  que^oa 
is,  what  is  the  meaning  of  the  words, '  the  party  appeaki 
against  ?  The  party  appealing  here  is  manifestly  the 
party  convicted;  and  if  that  be  so,  the  informer  is 
the  only  person  who  can  satisfy  the  words  ^  party  a^ 
pealed  against  J*  '*  Such  is  the  deliberate  decision  of  Lord 
Tenterden.  But  then  the  question  arose  on  this  very 
statute  before  Hill  J.  in  Reg.  v.  Smith  (a) ;  who,  con- 
sidering the  matter,  came  to  the  conclusion  that  the 
true  construction  of  this  6th  section  of  stat.  12  &  13 
Vict  c.  45.,  and  its  application  to  The  Vagrant  Act, 
5  G.  4  c.  83.  8.  14.,  fall  under  the  same  interpretation 
as  that  adopted  by  Lord  Tenterden  in  this  Court  under 
The  Turnpike  Act,  3  G.  4.  c.  126.  No  Judge  ever  satin 
Westminster  Hall  for  whom  I  and  the  whole  profession 
entertain  a  more  profound  regard  than  Mr.  Justice  HilL 
(a)  29  L.  J.  M.  C.  217. 
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All  this  is  great  authority  to  support  the  view  which  the  1864. 

Court  is  inclined  to  come  to  independently  of  those  TheQuKEN 

decisions.  p  J;,„  . 

My  brother  Crompton,  before  he  left  the  Court  (a), 
desired  me  to  say  he  concurs  in  the  judgment  just 
given. 

Mellok  J.  concurred. 

Rule  discharged. 

(a)  Crom^Um  J.  left  the  Court  before  the  dose  of  the  argument 


Ex  parte  Db  Fivas.  ^^Vi  ^^ 

[Reported  ante,  vol.  4,  p.  992.] 

Keyes  against  Elkins.  Friday, 

[Reported  ante,  p.  240.] 
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29th. 


Sdbmm 
Fishery  Act, 
1861,!24#25 
Viet.  c.  109. 
M.  4.  11. 
**  Fixed 


tnffiner 


Thomas,  appellant,  Jones,  respondent. 

The  Salmon  Fishery  Act,  1861,  24  &  25  Vict.  c.  109.  «.  11.,  enid 
*'  No  fixed  engine  of  any  description  shall  be  placed  op  nsed  for  catchii 
salmon  in  any  inland  or  tidal  waters ;"  "  and  for  the  purposes  of  tt 
section  a  net  that  is  secured  by  anchors,  or  otherwise  temporarily  fiz( 
to  the  soil,  shall  be  deemed  to  be  a  fixed  engine."  Three  nets,  s 
yards  in  length  and  one  yard  sixteen  inches  in  depth,  were  set  tweb 
yards  apart,  and  extended  to  near  the  middle  of  a  river ;  they  wc 
fixed  at  one  end  to  a  large  stone  on  the  bank,  and  at  the  other  end 
the  net  were  kept  up  by  corks  with  lead  to  keep  them  down  ;  the  n^  « 
way  as  soon  as  a  salmon  touched  i^  and  the  fish  being  entangled 
it  died : — ^Held,  not  a  fixed  engine  within  that  section. 

/^ASE  stated  imder  stat  20  &  21  Vict.  c.  43. 

At  a  Petty  Sessions  holden  at  Cardigan^  on  the  261 
Juhf^  1864^  an  information  preferred  by  the  respondei 
against  the  appellant  under  sect.  11  of  The  Salmc 
Fishery  Act,  1861,  24  &  25  VicL  c.  109.,  charging  thi 
the  appellant  nsed  certain  fixed  engines,  to  wit,  certai 
nets  temporarily  fixed  to  the  soil,  for  the  purpose  < 
catching  salmon  in  a  part  of  the  tidal  waters  of  tl 
river  Tivy^  (such  part  comprising  about  three  miles  i 
the  river,  the  town  of  Cardigan  and  its  bridge  beii 
situate  at  the  end  next  the  sea  of  such  part,  tl 
village  of  Llechryd  and  its  bridge  being  situate  at  tl 
other  end,  and  the  town  of  Kilgerran  being  situate  o 
the  south  bank  of  the  river  between  those  two  place 
the  river  Tivy  forming  the  boundary  between  the  coui 
ties  of  Cardigan  and  Pembroke),  was  heard. 

The  defendant  was  seen  setting   three  nets  on  th 
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Cardiganshire  side  of  the   Tivy  for  catching  salmon.        1864. 

The  nets  were  six  yards  in  length,  and  one  yard  sixte^       Thomab 

inches  in  depth :  they  were  about  twelve  yards  apart,  and        johw. 

extended  to  near  the  middle  of  the  river,  and  were  fixed 

to  a  lai^e  stone  at  one  end  on  the  bank,  and  at  the 

other  end  of  the  net  they  were  kept  up  by  corks,  with 

lead  to  keep  them  down  in  the  river.    The  river  was 

three  or  four  feet  deep.     It  did  not  appear  whether  the 

nets    reached   the  bottom.     When  a  salmon  touched 

the  net  it  gave  way  and  gathered  together,  and  the  salmon 

got  entangled,  was  rolled  up  like  a  rabbit  in  a  net,  and 

died.     The  nets  were  always  placed  in  quiet  water,  and 

not  in  a  current.     It  did  not  appear  whether  such  a 

net  would  catch  salmon  without  a  stone;  but  it  required 

a  weight  to  hold  the  net  and  keep  it  extended. 

It  was  contended,  on  the  part  of  the  appellant,  that 
the  nets  were  not  fixed  engines  as  contemplated  by  the 
11th  section  of  The  Salmon  Fishery  Act,  1861,  and 
that,  if  they  were  so,  the  use  of  them  by  the  appellant 
was  a  mode  of  fishing  lawfully  exercised  by  him  at  the 
time  of  the  passing  of  the  Act  by  virtue  of  immemorial 
usage,  of  which  some  evidence  was  given ;  and  therefore 
not  affected  by  that  section. 

The  justices  being  of  opinion  that  the  nets  in  question 
were  fixed  engines  within  the  meaning  of  sect.  11,  and 
that  the  evidence  given  on  the  part  of  the  appellant  had 
not  established  that  the  nets  were  lawfally  used  by  him 
by  virtue  of  immemorial  usage,  convicted  the  appellant. 

The  Salmon  Fishery  Act,  1861,  24  &  25  Vict.  c. 
109.,  sect.  11,  enacts :  "  No  fixed  engine  of  any  descrip- 
tion shall  be  placed  or  used  for  catching  salmon  in  any 
inland  or  tidal  waters ;  •  .  .  •  and  for  the  purposes  of 
thifl  section  a  net  that  is  secured  by  anchors,  or  otherwise 
temporarily  fixed  to  the  soil,  shall  be  deemed  to  be  a 
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continually  day  and  nighty  by  a  certain  time  in  the  year^        1864. 
to  great  posts^boats^  and  anchors^  overthwart  the  river  of      thomas 
Thames,  and  other  rivers  of  the  realm^  which  standing       ^^^^ 
is  a  cause  of  as  great  and  more  destruction  of  the  brood 
and  fry  of  fish^  and  disturbance  of  the  common  passage 
of  vessels^  as  be  the  wears^  kydels^  or  any  other  engines 
be  wholly  defended  for  ever/'    If  this  practice  is  legal, 
the  whole  of  an  estuary  might  have  nets  fastened  as 
these  are,  and  stretched  across  it  so  as  to  block  it  up. 

Crompton  J.  It  is  impossible  to  say  that  a  net 
moored  at  one  end  of  it  to  a  great  weight,  but  so  that 
part  of  the  apparatus  gives  way  when  a  fish  comes  to  it, 
is  a  fixed  engine  within  stat.  24  &  25  Vict  c.  109. 
«•  11.  The  weight  used  here  partly  for  the  purpose 
of  keeping  the  net  extended  is  like  the  leads  in  the 
case  of  an  ordinary  net  worked  by  hand;  and  as  to  the 
leads  of  these  nets,  it  is  not  even  found  that  they  touch 
the  ground.  Then,  if  one  of  them  is  not  a  fixed  engine, 
three  of  them  in  a  line  would  not  be  such.  This  is 
not  like  a  weir  erected  permanently  across  a  river  which 
prevents  the  fish  passing  up  it.  Indeed  it  is  plain  that 
more  mischief  might  be  done  in  scaring  or  capturing 
fish  by  nets  being  drawn  down  the  river  between  boats 
in  rapid  succession,  which  is  not  prohibited  by  the  Act, 
than  by  these  nets,  each  of  which  only  avails  for  the 
capture  of  a  single  fish  at  a  time.  This  is  a  mixed 
question  of  law  and  fact,  and  therefore  we  are  not 
concluded  by  the  finding  of  the  justices,  inasmuch  as 
they  have  shewn  us  evidence  from,  which  we  see  that 
such  nets  as  these  are  not  fixed  engines. 

MiLLoa  and  Shee  JJ.  concurred. 

Conviction  quashed. 
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whether  resident  in  one  part  of  the  parish  or  another.        1864 
The  hamlet  of  Mawthorpe  contains  the  appellant  and      Dawsok 
three  other  occupiers,  including  The  East  Lincolnshire    gnr^J^oj  of 
Railway  Company^  who  became  the  purchasers  under  •^II^ouohb^ 
the  powers  of  their  Act,  about  eighteen  years  ago,  of 
lands  in  the  parish  of  Willoughby  with  Sloothby  and  in 
the  hamlet  of  Mawthorpe  traversed  by  their  line. 

Neither  the  appellant  nor  the  other  occupiers,  ex- 
cepting the  railway  Company,  have  ever  been  assessed 
to  or  paid  any  highway  rates  in  respect  of  their  lands 
situate  in  Mawthorpe  to  the  parish  of  Willoughby  with 
Sloothby 9  nor  has  the  parish  of  Willoughby  with  Sloothby 
at  any  time  repaired  or  contributed  to  the  repair  of  any 
part  of  the  highway  in  the  hamlet  of  Mawthorpe;  but 
the  railway  Company  has  always  for  the  last  eighteen 
years  been  assessed  to  and  regularly  paid  their  highway 
rate  in  respect  of  the  lands  in  Mawthorpe  occupied  as 
aforesaid  to  the  surveyors  of  highways  of  the  parish  of 
Willoughby  with  Sloothby. 

The  hamlet  of  Mawthorpe  adjoins  the  parish  of  Well, 
and  has,  so  far  as  living  memory  extends,  been  assessed 
to  the  property  and  income  tax,  land  tax  and  assessed 
taxes,  as  part  of  the  parish  of  ffell  and  for  the  appoint- 
ment of  constables  has  also  been  treated  as  part  of  that 
parish,  under  the  designation  of  Well  with  Mawthorpe* 
From  the  year  1828  to  1841  it  appears  from  living 
testimony,  and  previously  by  evidence  of  reputation, 
that  highway  rates  were  assessed  upon  the  occupiers  of 
lands  in  the  hamlet  of  Mawthorpe  by  the  surveyors  of 
the  highways  of  Well  jointly  with  the  lands  in  the 
parish  of  Welly  and  that  the  highways  in  the  hamlet  of 
Mawthorpe  were  repaired  by  the  surveyors  out  of  those 
rates  jointly  with  the  highways  in  the  parish  of  Well, 
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1864.       c^cl  without  distinction.    For  the  purpose  as  is  alleg 

Dawsoh      ^^  evading  the  payment  of  fees  due  to  the  magistral 

Surv^or  of    ^^^^>  these  highway  rates  were  not  submitted  to  t 

Highways  for  magistrates  for  allowance ;  but  it  does  not  appear  fi 

the  occupiers  in  Mawtharpe  ever  objected  to  this  i 

formality:   they  always  paid  the  sums  assessed  up 

them  in  those  rates,  and  the  surveyors*  accounts  wc 

duly  submitted   to  and  allowed  by  the  magistrat 

Since  the  year  1841  the  lands  in  Mawtharpe^  by  privi 

arrangement  with  the  surveyors  of  the  highways 

Well,  ceased  to  be  assessed  in  that  parish,  and  t 

highways  within  the  hamlet  have,  ever  since  that  tin 

been  repaired  by  the  occupiers  of  lands  in  the  ham] 

(except  the  railway  Company)  amongst  themselves  wit 

out  any  rate  or  assessment  whatever.    In  consentu 

to  the  above  arrangement,  the  surveyors  of  the  hi{ 

ways  of  fVell  expresdy  reserved  to  themselves  the  rigl 

of  assessing  the  lands  in  Mawtharpe  to  the  highway  rat( 

at  any  future  time,  if  they  should  think  proper* 

The  occupiers  of  land  in  Mawtharpe  have  held  i 
various  times  the  offices  of  guardian  of  the  poor,  ove 
seer,  churchwarden,  constable,  and  dike-reeve  for  tl 
parish  of  fFillauffhby  with  Sloathby^  and  have  never  hd 
similar  offices  in  the  parish  of  Well  The  hamlet  ( 
Mawtharpe  has  time  out  of  mind  paid  poor  rates,  churc 
rates,  sewer  rates  and  tithes,  but  not  highway  rate 
to  the  parish  of  Willaugliby  with  Slaathby. 

The  question  for  the  opinion  of  the  Court  was,  Whethc 
the  hamlet  of  Mawtharpe  was  properly  assessed  to  th 
highway  rate  for  the  parish  of  WUlaughby  with  Slaathb^ 
It  was  agreed  that  the  Court  should  have  the  power  t 
draw  inferences  and  conclusions  from  the  hctn  which  j 
jury  upon  the  trial  of  a  civil  action  would  have; 
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The  case  was  argued  in  this  Term,  November  14th,        1864. 
before  Cockburn  C.  J.,  Crompton,  Mellor  and  Sheb      dawsoh 

JT  ^* 

^^  •  Surveyor  of 

Highways  for 

WiLLOUOBBT. 

Bodeih  for  the  respondents. — The  hamlet  of  Mato^ 
thorpe  has  been  for  all  parochial  purposes,  except  the 
highway  rates,  part  of  the  parish  of  Willoughby  with 
Sloathby^  and  has  not  been  associated  for  parochial 
purposes  with  the  parish  of  PFell ;  with  respect  to  the 
constable  there  are  statements  in  the  case  both  ways^ 
but  he  is  not  a  parish  officer  appointed  at  the  court  leet. 
The  parish  of  Willoughby  with  Sloothby  is  in  the  first 
instance  indictable  for  the  non-repair  of  the  highways  in 
the  hamlet  of  Mawthorpe,  and  to  such  an  indictment 
could  not  plead  that  the  parish  of  Well  was  liable; 
Bex  v..  The  Inhabitants  of  St.  Giles,  Cambridge  (a),  per 
Lord  EUenborough;  Rex  v.  The  Inhabitants  of  Eccles- 
Jield{b).  [^Cochbum  C.  J.  Suppose  the  parish  of  Well 
was  indicted  for  the  non-repair  of  the  highways  in 
Mawtharpe."]  It  might  demur  to  the  indictment,  or 
would  have  an  answer  on  the  facts,  the  connection 
between  it  and  Mawthorpe  having  been  dissolved. 

MelUshj  for  the  appellant — First.  The  hamlet  of 
Mawthorpe,  for  the  purposes  of  the  poor  rate  and  church 
rate,  is  in  the  parish  of  Willoughby  with  Sloothby,  but, 
for  the  purpose  of  the  repairs  of  the  highways,  may  be 
united  with  the  parish  of  Well,  It  is  not  illegal  that 
there  should  be  different  boundaries  of  parts  of  a  parish 
for  different  purposes.  Bex  v.  The  Inhabitants  of  St 
Giles,  Cambridge  (a),  was  decided  on  the  ground  that 
there  no  consideration  was  shewn  for  the  liability  of 
(a)  bM.^a,  260.  265.  {h)  1  J9.  #  X  348^  360,  361. 
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1864.  the  inhabitants  of  a  certain  parish  to  repair  the  highway 
Dawsom  in  aliena  parochia,  not  that  such  a  liability  could  no 
Surveyor  of  l^g^J  exist.  [Crompton  J.  Could  an  indictment  fo 
WuioDOHOT.  *^®  non-repair  of  the  highways  in  Mawtharpe  be  pre 
ferred  against  the  parish  of  fFell  and  the  hamlet  o 
Mawthorpe  jointly?  The  indictment  must  be  againi 
a  body  known  to  and  recognised  by  the  law.]  Such  ai 
indictment  would  not  impose  on  the  inhabitants  of  Well 
burdenwithout  consideration  for  it  {^Cockbum  C.J.  Th 
only  consideration  here  was,  that  the  rates  of  the  hamle 
of  Mawtharpe  should  go  towards  the  repairs  of  the  higl 
ways  in  fVell^  but  that  is  not  compulsory  on  Mawiharpt 
and  therefore  there  is  no  binding  consideration.]  [H 
cited  stats.  5  &  6  fF.  4  c.  60. «.  38.  and  The  Union  Assen 
ment  Committee  Act,  1862,  25  &  26  Viet.  e.  108.  s.  S& 
Secondly.  The  proper  inference  from  the  facts  is,  tha 
Mawtharpe  is  a  hamlet  maintaining  its  own  highway 
independently  of  WUlaughby  with  Slaathby  ;  Freeman  i 
Bead  {a).  Mawtharpe  has  never  contributed  to  tbi 
highway  rates  for  the  parish  of  Wilhughby  wUh  Slaathbf 
and  that  parish  has  never  repaired  the  highways  in  th< 
hamlet.  [Cromptan  J.  Having  to  draw  inferences  a 
jurymen,  we  are  disposed  to  follow  the  advice  we  givi 
to  them  not  to  disturb  a  state  of  things  long  actei 
upon  if  it  can  have  a  legal  origin.  The  difficulty  i 
that  the  parish  of  Willoughby  with  Shathby  never  inter 
fered  in  the  hamlet  of  Mawtharpe,'] 


Boden,  in  reply. — ICackbum  C.  J.     The  earliest  cvi 
denee  is  that  the  parish  of  Jfett  and  hamlet  of  Maw- 
thorpe jointly  contributed  to  the  repair  of  the  high- 
ways in  the  district  consisting  of  that  parish  and  hamlet; 
(a)  \B,fa.  174. 
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can  that  have  had  a  legal  origin  unless  Mawthorpe  was        1864. 
once  a  hamlet  maintaining  its  own  highways  ?]    That  was      dawsoiT' 
an  irregular  arrangement  between  Mawthorpe  and  Well,    Suy^^'^Qf 
to  which  WiUoughby  with  Sloothby  was  no  party ;  and  Highways  for 
it  was  stopped  in  1841^  since  which  time,  by  private 
arrangement  between  the  three  occupiers  in  Mawthorpe, 
exclusive  of  the  railway  Company,  and  the  surveyors  of 
the  highways  of  Well,  the  highways  in  Mawthorpe  have 
been  maintained  by  the  hamlet  without  a  rate,     \^Cock- 
bum  C.  J.    We  are  with  you  on  the  proposition  that 
Well  and  Mawthorpe  could  not  be  jointly  indicted.] 

Ci/r.  adv.  vult, 

CocKBURN  C.  J.  delivered  the  judgment  of  the  Court. 
In  this  case  we  are  of  opinion  that  our  judgment  should 
be  for  the  respondents,  on  the  ground  that  the  hamlet 
of  Mawthorpe  is  properly  assessable  to  the  highway  rate 
for  the  parish  of  Willoughby  with  Sloothby, 

The  hamlet  of  Mawthorpe  forming  part  of  the  parish 
of  Willoughby  with  Sloothby,  it  follows  that,  prima  facie, 
Mawthorpe  must  be  taken  to  be  liable  to  be  assessed 
to  the  highway  rates  of  the  parish.  It  lies  upon  the 
hamlet,  in  order  to  avoid  this  liability,  to  establish 
some  special  ground  of  exemption.  The  only  ground 
of  exemption  put  forward  on  the  part  of  the  appellant 
and  the  occupiers  of  land  within  the  hamlet  was,  that  the 
latter,  though  part  of  the  parish  of  Willoughby  with  Slooth" 
by,  was,  as  to  the  repair  of  the  highways  and  as  to  the  rates 
made  for  that  purpose,  united  to  the  adjoining  parish 
of  Well.  But  it  appeared  to  us  that,  giving  full  effect 
to  the  statement  that  so  far  as  living  memory  an:l  evi- 
dence of  reputation  went  Mawthorpe  had  always  been 
assessed  and  had  contiibuted  to  the  highway  rates  of 

VOL.  V.  3  o  B.  &  8. 
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Wellf  and  the  highwajrs  within  the  hamlet  had  alw: 

Dawson""  ^^^^  repaired  by  the  latter  parish,  yet  these  facts  coi 

Survivor  of    "^*   ^^^  *®  liability  of  Mawthorpe  to   be  assesi 

Highways  fop  ^o  the  parish  of  which  it  forms  a  part.     No  such  th 

WlLLOUGHBT.  '^  ... 

is  known  to  the  law  as  part  of  one  parish  being  nni 
to  another  parish  for  the  purpose  of  the  repair  of 
highways,  although  it  may  in  some  cases  happen  thi 
parish  may  be  bound  to  repair  the  highways  in  a  j 
of  another  parish  if  a  good  and  continuing  considerat 
for  such  an  obligation  can  be  shewn.  Here,  howei 
no  such  consideration  on  the  part  of  the  parish 
ffillouffhbi/  with  Sloothby  appears,  and  it  follows,  on 
authority  of  Rex  v.  The  Inhabitantt  of  SL  Giles^  Cc 
bridge  (a),  that,  if  an  indictment  for  the  non-repaii 
a  highway  in  the  hamlet  of  Mawthorpe  were  prefer 
against  the  parish  of  Willougliby  with  Sloothby^  the  lat 
parish  could  not  set  up  the  liability  of  Well  as  a  defen 
It  may  well  be  that  the  long  continued  practice  of  treat! 
the  hamlet  as  united  with  Well  for  highway  purposes  ar 
from  general  convenience,  and  was  matter  of  arrao 
ment  between  the  two  parishes  and  the  hamlet  I 
such  arrangement  would  be  binding  no  longer  thai 
common  sense  of  convenience  made  all  parties  cod< 
in  continuing  it.  All  parties  would  be  remitted  to  th 
original  rights  and  liabilities  so  soon  as  either  of  thi 
thought  proper  to  put  an  end  to  it 

While  however,  for  these  reasons,  we  were  satisf 
that  the  ground  taken  by  the  appellant  was  untenal 
the  fact  that  the  parish  of  WiRoughby  with  Sloothby  b 
never  sought  to  assess  Mawthorpe  to  the  highway  ra 
of  the  parish,  and  from  a  remote  period  had  allow 
the  hamlet  to  be  assessed  to  the  highway  rates  of  /Fi 

(a)  5i»f.ffA260,265. 
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appeared  to  us  so  striking^  that  it  occurred  to  us  that  1864. 
possibly  an  inference  should  be  drawn  from  all  the  dawsoit 
fiicts  that  Maiothorpe,  though  forming  part  of  the  parish  guj^e'orof 
oiWillaughby  with  Sloothby,  had  originally  been  a  hamlet  Hi^waya  for 
repairing  its  own  highways^  and  must  be  taken  to  have 
entered  into  a  voluntary  arrangement  with  fVell,  which 
under  such  circumstances  it  would  of  course  have  been 
competent  for  it  to  do,  so  long  as  both  parties  were 
agreed,  that  the  two  should  be  united  for  the  repair  of 
the  highways.  In  this  case,  although  the  arrangement 
between  Mawthorpe  and  PFell  would  not  have  been 
binding  in  law,  yet  Mawthorpe^  as  having  the  right  to 
repair  its  own  highways,  would  not  have  been  liable  to 
be  assessed  to  the  highway  rate  of  the  parish.  Upon 
consideration,  however,  we  think  that  the  facts  are  not 
sufficiently  cogent  to  warrant  us  in  arriving  at  this 
conclusion.  If  indeed  the  hamlet  of  Maiothorpe  had 
always  repaired  its  own  highways,  the  case  of  Freeman 
V.  Read  {a)  is  an  authority  to  shew  that  the  proper 
inference  is  that  it  was  a  hamlet  repairing  its  highways 
separately  from  the  parish  of  which  it  forms  a  part. 
But  it  appears  that,  till  a  very  recent  period,  Mawthorpe 
has  for  highway  purposes  been  treated  as  united  with 
Welly  and  there  is  no  trace  (except  as  matter  of  inference) 
that  Mawthorpe  has  ever  imtil  late  years,  and  then  only 
by  arrangement  with  Welly  maintained  its  own  high- 
ways. And,  indeed,  as  has  been  before  observed,  the 
case  put  forward  by  the  appellants  is,  not  that  Mawthorpe 
is  a  hamlet  repairing  its  own  highways,  but  that  it  is 
part  of  the  parish  of  Well  for  that  purpose. 

We  think,  therefore,  that  the  proper  inference  to  be 
drawn  from  the  facts  is  that  the  present  state  of  things 
(a)  AB,4rS.  174. 
3  o  2 
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On  this  information  the  appellants  were  convicted 
and  fined^  subject  to  the  following  case. 

The  machine  in  question  was  that  in  use  on  the 
platform  at  Aynhoe  Station  for  weighing  parcels  and 
passengers'  luggage,  all  of  which  were  weighed  thereby. 
6d.  was  the  lowest  price  charged,  and,  for  example,  from 
Aynhoe  to  London  for  14  lbs.  was  10{2.,  with  an  increase 
of  Zd.  for  weights  above  14  lbs.  and  iinder  21  lbs. 
The  machine  worked  by  a  spring,  and  had  a  dial  plate 
and  index  finger,  with  figures  from  zero  to  560  lbs.,  by 
which  the  weight  was  ascertained.  The  machine  had 
been  injured  and  out  of  order  for  a  fortnight  before 
the  day  of  complaint,  and  the  index  stood  at  4  lbs. 
instead  of  zero,  whereby,  unless  the  41bs.  were  allowed 
for,  there  would  be  a  loss  of  that  weight  to  the  customer 
or  passenger  in  every  case;  but  it  was  asserted  by  the 
station  master  that  this  allowance  had  been  directed  to 
be  made  by  the  porter  who  was  in  the  habit  of  weighing 
the  goods.  If,  however,  a  porter  who  was  not  aware  of 
such  orders  and  did  not  notice  the  defect  were  to  weigh 
the  goods,  the  result  would  be  wrong.  The  station 
master  proved  that  he  did  not  adjust  or  rectify  the 
machine  to  remedy  the  defect,  and  said  that  it  could 
not  be  so  rectified  at  the  station,  and  that  he  had  no 
means  of  doing  it,  but  that  the  machines  were  inspected 
by  the  manufacturer  every  three  months.  The  manu- 
facturer who  contracted  with  the  Company  was  to 
inspect  the  machines  and  keep  them  in  order,  and  to 
attend  at  any  time  when  he  had  notice  that  a  machine 
was  out  of  order.  The  manufacturer  was  called, 
and  admitted  the  machine  was  out  of  order,  and  said 
it  could  be  adjusted  by  means  of  a  pin,  which  method 
he  explained.    No  notice  to  the  manufacturer  to  adjust^ 
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the  macliine  had  been  given  until  after  the  oomplaii 
had  been  made  by  the  respondent. 

The  appellants  contended  that  it  was  the  duty  of  t] 
respondent^  before  proceeding  to  examine  the  machin 
to  have  taken  steps  to  adjust  it  in  the  method  spok( 
of^  or  at  any  rate  to  start  from  the  weight  of  41b 
indicated  by  the  finger  and  deduct  such  amount  &oi 
the  apparent  weight,  and  that  the  machine  with  sac 
precautions  was  not  incorrect  or  otherwise  unjust  withi 
the  meaning  of  the  statute. 

The  respondent  contended  that  the  facts  justified 
conviction,  the  machine  being  admittedly  incorr© 
and,  without  the  allowance  being  nfade  in  each  cas 
unjust,  and  that  the  argument  of  the  appellants  migl 
be  used  in  support  of  an  ordinary  scale  ascertainc 
to  be  faulty  and  the  same  allowance  made ;  or,  in  tl 
case  of  a  weight  proved  to  be  light,  and  which  tl 
weigher  corrected  by  allowing  the  deficiency.  AL 
that  upon  the  facts  no  rectification  could  be  efiected  I 
the  persons  who  were  usiug  the  machine  for  the  purpa 
of  weighing,  or  by  the  respondent  at  his  visit,  and  th 
for  all  purposes  the  machine  was  in  gear  and  fit  to  t 
used  but  for  the  4  lbs.  shewn  against  the  custome 
which  required  mental  correction. 

The  question  for  the  opinion  of  the  Court  wa 
Whether  the  appellants  were  liable  to  be  convictc 
under  the  terms  of  the  statute. 

The  case  was  argued  on  the  26th  and  28th  Novemhe 
and  judgment  given  on  the  latter  day. 


Cave,  for  the  respondent— Stat.  5  &  6  ^F.  4.  c.  63.  s.  21 
enacts,  '*  It  shall  be  lawful  for  every  justice  of  the  peac 
of  any  county  &c.,  or  of  any  city  or  town,  &c.,  or  ft 
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any  inspector  authorized  in  writing  under  the  hand  of 
any  justice  of  the  peace  Sec.,  at  all  seasonable  times  to 
enter  any  shop^  store,  warehouse,  stall,  yard,  or  place 
whatsoever  within  his  jurisdiction,  wherein  goods  shall 
be  exposed  or  kept  for  sale,  or  shall  be  weighed  for 
conveyance  or  carriage,  and  there  to  examine  all  weights, 
measures,  steelyards,  or  other  weighing  machines,  and 
to  compare  and  try  the  same  with  the  copies  of  the 
imperial  standard  weights  and  measures  required  or 
authorized  to  be  provided  under  this  Act ;  and  if  upon 
such  examination  it  shall  appear  that  the  said  weights 
or  measures  are  light  or  otherwise  unjust,  the  same 
shall  be  liable  to  be  seized  and  forfeited ;  and  the  person 
or  persons  in  whose  possession  the  same  shall  be  found 
shall,  on  conviction,  forfeit  a  sum  not  exceeding  5/.; 
and  any  person  who  shall  have  in  his  or  her  possession 
a  steelyard  or  other  weighing  machine  which  shall  on 
such  examination  be  found  incorrect  or  otherwise 
unjust,  or  who  shall  neglect  or  refuse  to  produce  for 
such  examination,  when  thereto  required,  all  weights, 
measures,  steelyards,  or  other  weighing  machines  which 
shall  be  in  his  or  her  possession,  or  shall  otherwise 
obstruct  or  hinder  such  examination,  shall  be  liable  to 
a  like  penalty/'  The  machine  kept  by  the  appellants 
for  weighing  goods  was  inaccurate,  so  that  the  person 
who  used  it  had  to  resort  to  a  mental  process  to  correct 
the  inaccuracy.  The  London  and  North  Western  RaiU 
way  Company,  appellants,  Ricfiards,  respondent  (a), 
may  be  relied  on,  but  there  a  mere  adjustment  before  the 
machine  was  used  was  all  that  was  required. 
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Hayes  Serjt.  {Digby  with  him),  for  the  appellants. — 
(a)  2B.4'S.32e. 
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The  object  of  tbe  flection  in  question  was  the  protecUoa 
of  the  customers  at  retail  shops  bj  securing  the  super* 
vision  of  those  shops  by  authority,  and  rendering  penal 
the  bare  possession  on  the  part  of  their  keepers  of  any 
weights  or  measures  that  are  "  light  or  otherwise  imjust'' 
[  Cromptan  J.  The  subsequent  part  of  the  section  is  that 
on  which  this  case  depends,  and  it  says  ''  incorrect  or 
otherwise  unjust/']  "  Incorrect*'  and  **  unjust*'  are  there 
used  as  synonymous.  No  fraud  was  contemplated  by 
the  appellants.  This  machine  is  like  a  watch  the  error 
of  which  is  known,  and  therefore  cannot  mislead  any 
ona  It  cannot  be  the  law  that  the  owner  of  a  weigbt 
or  measure  becomes  liable  to  a  penalty  the  moment  it 
gets  out  of  order,  even  by  accident.  [^Melhr  J.  I 
should  be  unwilling  to  say  it  is,  but  the  Company  con* 
tinned  to  use  this  machine  for  some  time  after  it  had 
got  out  of  order.]  The  question' is  not  raised  whether 
they  kept  it  in  that  state  an  unreasonable  time.  These 
machines  are  fixed,  and  it  would  be  absurd  to  expect 
the  Company  to  send  them  away  to  a  manufacturer  to 
be  mended  every  time  they  become  out  of  order.  2%< 
London  and  North  Western  Railway  Company ^  appellants, 
Bichardsy  respondent  (a),  is  an  authority  in  favour  of 
the  appellants.  There  a  machine  which  from  its  con- 
struction was  liable  to  variation  from  atmospheric  and 
other  causes,  and  required  to  be  adjusted  before  it  was 
used,  was  examined  by  the  inspector  before  it  had  been 
adjusted,  and  held  not  incorrect  within  the  meaning  of 
this  section. 


Cave  was  not  called  on  to  reply. 


(«)  2  B.  4-  8.  026. 
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Crompton  J.  This  conviction  must  be  affirmed.  It 
is  on  a  branch  of  sect.  28  of  stat.  5  &  6  ^.  4.  c.  63.^ 
which  imposes  a  penalty  for  having  in  possession  any 
weighing  machine  "  incorrect  or  otherwise  unjust''  In 
order  to  come  within  this  the  act  done  need  not  be 
morally  wrong ;  it  is  sufficient  that  the  party  keeps  a 
weighing  machine  which  does  not  weigh  correctly. 

The  analogy  of  the  watch  the  error  of  which  is  known, 
used  by  my  brother  Hayes^  is  in  reality  against  him : 
if  a  stage  coach  were  required  to  have  a  watch,  it  would 
be  incorrect  if  it  had  one  an  hour  wrong  in  the  time. 
The  machine  in  this  case  was  in  working  order,  but  it 
wrongly  shewed  4  lbs.  weight  against  the  customer. 
Now  the  very  object  of  the  enactment  was  to  prevent 
persons  having  in  their  possession  machines  which  weigh 
wrong  and  thereby  aflford  the  opportunity  of  cheating, 
either  by  themselves  or  through  the  fraud  or  careless- 
ness of  their  underlings  or  servants. 

It  is  argued  that,  although  this  machine  is  incorrect^ 
it  can  be  made  to  weigh  right  by  a  certain  process. 
But  the  same  might  be  said  of  every  pair  of  scales  used 
in  weighing  cheese  that  falsely  shews  2  lbs.  weight 
against  the  customer.  If  the  seller  is  thoroughly  honest, 
he  puts  a  sufficient  weight  into  the  opposite  scale ;  still, 
if  the  inspector  came  in  and  challenged  the  scales  as 
incorrect,  it  would  be  no  answer  to  say,  '*  I  always  do 
this  or  tell  my  servant  to  do  it." 

This  case  is  entirely  different  from  Tlie  London  and 
North  Western  Railway  Company^  appellants,  Richards^ 
respondent  (a).  I  am  there  reported  as  saying,  p.  334, 
"  Before  the  machine  is  used  it  must  be  adjusted,  and 
this  adjustment  was  not  made  by  the  inspector  before 

(a)  2  B,  4'  S.  326. 
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his  examination ;  and  the  machine  was  found  to  he 
correct  hecause  it  was  not  adjusted.  It  cannot  the 
fore  be  said  to  be  incorrect  for  the  purpose  of  weighi 
because  it  is  found  in  a  state  in  which  it  would  not 
used  for  weighing."  The  distinction  between  that  c 
and  the  present,  is,  that  there  no  man  ought  to  h 
used  the  weighing  machine  without  adjusting,  and 
practice  that  was  done  every  day  before  using  it ;  in 
same  way  as  with  astronomical  instruments  before  us 
them.  I  further  say  in  that  case,  "  The  great  beaut] 
the  machine  is  that,  when  an  inaccuracy  may  or  rat 
must  constantly  occur,  the  machine  has  in  itself 
appliance  by  which  that  inaccuracy  may  be  remedi 
Unless  that  appliance,  which  is  an  integral  part  of  1 
machine,  is  used,  the  instrument  cannot  be  said  to 
properly  tested,  any  more  than  you  could  say  thai 
telescope  gave  an  improper  result  if  you  did  not  dra? 
out  so  as  to  get  the  right  focal  distance  before  using  i 
That  is  not  so  here.  An  injury  had  happened  to  t 
machine  a  fortnight  before,  it  was  no  part  of  the  origi 
design  of  the  machine  that  there  should  be  an  adju 
ment  of  it  from  time  to  time,  and  consequently  it  i 
a  machine  the  using  which  was  incorrect  after  i\ 
accident.  It  was  not  an  injury  which  might  be  remed 
directly,  but  the  Company  went  on  in  the  course  of  usi 
it,  and  it  might  be  used  by  some  of  their  servai 
who  did  not  understand  it 


Mellor  J.    My  brother  Crompton  has  clearly  dist 

guished   this   case    from    The  North  Western  Railu 

Company,  appellants,  Richardsy  respondent  (a).     I  a 

not    help     thinking,    notwithstanding    the    ingeni( 

{a)  2  B,  i'  S.  326. 
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argument  of  my  brother  Hayes^  that  it  is  no  matter 
whether  the  person  using  the  weights  and  measures  is  a 
small  shopkeeper  or  a  great  Company,  he  is  equally 
bound  to  have  them  correct  in  either  case.  Now  this 
machine  had  been  used  for  a  fortnight  at  least  in  this 
state.  No  one  supposes  that  The  Great  Western  Railway 
Company  meant  it  to  be  used  for  the  purpose  of  fraud ; 
but  they  allowed  it  to  be  used^  and  that  is  sufficient  to 
bring  them  within  the  statute. 
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Shee  J.  concurred. 


Judgment  for  the  respondent. 


Reeve,  appellant,  Wood,  respondent. 
[Reported  ante,  p.  364] 


Monday^ 
Novtmber2S\\i. 


IN  THE  EXCHEQUER  CHAMBER. 

Tipping    against    The    St.    Helen's    Smelting  ^^^^.^eth. 
Company  (Limited). 

[Reported  AB.%  S.  61&], 
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Catob  against  The  Board  of  Works  for  tl 
Lewisham  District. 


[Reported  ante,  p.  115.  127.] 


TuesdM,         The  Queen,  on  the  Prosecution  of  the  Bui 
Board  of  Amebsham,  against  The  Overseers 

COLESHILL. 


[Repotted  4  B.  tf  S.  667.] 


[1866.]      The  Queen  against  The  Local  Board  of  Heal 

^^^3id.]  ^^  **^^  Borough  of  GODMANCHESTEB- 


Public  Health 
Act,  1848, 
11  4- 12  Fiei. 
r.  63.  *.  43. 
Sewer. 
Drain  or 
watercourse 
set  out  under 
Inclosure  Acts, 
Mandamus. 


A  brook,  the  water  of  which  was  supplied  by  the  drmiiuige*  nat^ 
and  artificial,  of  a  considerable  area  of  cmtivated  soil  belonging  to  pn^ 
indiyidnals,  received  at  the  lower  end  of  it»  near  a  river  into  wnid 
flowed,  the  drains  of  two  or  three  inhabited  houses.  By  The  Gen 
Inclosure  Act,  41  G.  3.  c,  109.  *.  10.,  the  Commissioners  are  to  set 

and  appoint  private  roads, drains,  watercouisesy  &C.,  and 

same  shall  be  made  and  supported  and  kept  in  repair  at  the  expense  of 
owners  of  the  lands,  directed  to  be  divided  and  inclosed,  in  such  proport 
as  the  Commissioners  shall  direct  In  1809,  Commissioners  acting  ui 
a  local  Inclosure  Act  by  their  award  set  out  this  brook,  among  otl 
as  a  "  public  drain  or  watercourse,"  and  directed  that  all  such  dr 
should  be  made,  scoured  and  kept  in  repair  at  the  expense  of  the 
prietors  of  the  lands,  divided  and  enclosed  bv  virtue  of  the  Act,  in  ei 
proportions.  They  also  cleared  out  the  channel  of  the  brook, 
in  various  places  widened  and  deepened  it  to  render  it  more  effic 
as  a  means  of  draining  a  portion  of  the  tract  of  land  which  was  snl 
to  the  provisions  of  tneir  Act.  Afterwards  two  of  the  landowners 
their  own  convenience,  altered  the  course  of  the  stream,  by  cut 
artificial  channels  for  short  distances.    The  brook  ia  within  the  limii 
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the  Local  Board  of  G.^  and  it  haviiig  become  a  nuisance,  a  mandamns 
issaed  to  them  to  clear,  cleanse,  empty  and  keep  it 

1.  Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench,  that 
it  was  not  a  •*  sewer"  within  The  Public  Health  Act,  1848,  11  &  12  Vict. 
c,  63.,  and  therefore  was  not  vested  in  the  Local  Board  of  Health  under 
sect  43. 

2.  Qitaref  whether,  supposing  the  brook  to  be  a  sewer,  it  was  within 
the  exception  in  that  section  of  "  sewers  made  and  used  for  the  purpose 
of  draining,  preserving,  or  improving  land  under  any  local  Act  of 
Parliament." 

3.  Held,  that  a  mandamus  could  not  go  to  the  Local  Board  of  Health 
tmder  sect.  46,  to  clear,  cleanse,  and  empty  and  keep  it. 

TD  RROR  having  been  brought  upon  the  judgment  given 

for  the  defendants  in  the  Court  below^  see  ante,  p. 

886^  the  case  was  argued  before  Eble  C.  J.^  Willes^ 

Keating    and   Smith  JJ.,    and  Pollock  C.  B.  and 

PlGOTT  B. 
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Keane  {Douglas  Brown  with  him)^  for  the  prosecutor. — 
First.  CalliSy  p.  80,  edit,  by  Broderip,  p.  99,  after  referring 
to  20  H.  6.,  f.  1,  where  an  action  of  waste  was  brought 
against  tenant  by  the  curtesy  for  suffering  a  sewer  in 
part  of  the  grounds  to  be  unrepaired,  by  reason  whereof 
his  grounds  in  £.,  which  the  defendant  held  by  the  cur- 
tesy of  £ii^/a7i£f,  were  surrounded,  that  is  drowned;  says, 
**  so  that  by  this  book  it  is  made  manifest  that  the  sewer 
is  a  fresh  water  trench  compressed  in  on  both  sides  with 
a  bank,  and  is  a  small  current  or  little  river.''  He  adds 
"  HoUingsliead  in  his  Chronicle  termeth  the  Fleet  Dike  in 
London  a  sewer;  and  I  am  of  opinion,  that  it  is  a 
diminutive  of  a  river.''  Therefore,  the  interior  of  the 
country  as  well  as  the  sea  coast  is  within  the  juris- 
diction  of  the  Commissioners  of  sewers.  [^Willes  J. 
referred  to  stat.  3  Jac.  1.  c.  14,  and  Hem^^  Reading 
upon  the  Statute  of  Sewers,  28  H,  8.  c.  5.  (a).]     In 

(a)  "  The  commission  upon  tliis  statute  extends  (not  onely)  to  mari- 
time parts,  but  to  the  reforming  aU  nusances  in  any  i>art  of  the  realme 
of  England^  as  well  of  rivers  navigable  as  not  navigable,  to  streames  &c. 
but  alwayes  with  this  caution,  that  the  proceeding  tends  to  a  publique 
good  and  not  to  a  private  benefit ;  and  for  this  reason  there  ought  not 
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CouHon  y.  Ambler  (a)  the 
proving  the  drainage  of  landi 
was  held  not  to  be  a  *'  public 
Turnpike  Act,  4  67.  4.  c.  Iv. 
trustees  had  the  right  to  n 
parish  drains  leading  to  or  n< 
on  the  ground  that  it  was  i 
Straceyy.  Nelson  {b).]  Theai 
Godmanchester  Local  Board  i 
was  constituted  under  stat  ] 

Secondly.  [He  contendec 
not  within  either  of  the  exce] 
&  12  Vict  c.  63.,  and  cited,  < 
"profit,''  Reg.  v.  Whitmardi 
also  OsiUr  y.  Cookej  m  error 

Thirdly.  The  state  of  SUm 
to  be  a  nuisance,  a  mandami 
Board  of  Health  to  cleanse  i 

Joseph  Brown  {Metcalfe  wi 
— First.  StonehiU  Brook  is  \ 
"  sewer.''  In  Com.  Dig.  Sew 
diction  of  the  Commissioners 
"  the  arms  of  the  sea,  creek 


to  be  any  impedement  to  nayigatio 
may  be  made  nayigable,  or  for  th< 
newly  made  for  uaTigation,  or  drayz 
skirt:  in  these  caaea  it  concerns  1 
otherwise  of  private  waters,  and  so 
is  onely  within  this  statute,  and  not 
particular  persons."  p.  2.  "  The  n 
statute,  because  it  tends  neither  to 
the  statute  of  the  .V  [3]  "J(?r.  then 

{a)  13  M.  i^  W,  403. 

(c)  15  Q,  B.  eOO. 

(0 18  Q.  B,  831. 83a 
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is  added  by  one  of  the  editors,  "  The  Commission  of  [1866.] 

sewers  extends  only  to  navigable  streams^  unless  within  xhe  Qubbh 

two  miles  of  London.     Vide  stat.  8  Jac.  1.  c.  14.  and  Qodmah- 

2BI.  R.  717."  And,  '*Yet  if  the  sewer  communicate  ^^^f™. 

Local  Boazd 

with  a  navigable  stream,  or  with  the  sea  above  the  of  Health, 
point  where  the  tide  ebbs  and  flows,  if  it  be  useful  for 
navigation,  and  if  the  place  over  which  the  jurisdiction  is 
exercised  be  likely  to  be  benefited,  or  be  so  in  fact, 
the  Commissioners  have  jurisdiction.  2  T.  R.  858." 
[fVilles  J.  The  word  "  streams"  occurs  in  stat  23  H.  8. 
c.  5.  s.  2  (2).]  Whatever  may  be  the  meaning  of 
the  words  ^'  sewer"  and  "  drain"  in  general,  they  have  a 
restricted  sense  in  stat.  11  &  12  Vict.  c.  68.,  which 
according  to  the  preamble  is  intended  to  apply  to  the 
sewerage  and  drainage  of  ''towns  and  populous  places." 
The  interpretation  clause,  sect.  2,  gives  to  the  word 
"  drain"  the  meaning  of  a  drain  for  the  sewage  of  one 
house,  and  to  the  word  ''sewer"  the  meaning  of  a 
drain  for  the  sewage  of  a  collection  of  houses ;  it  does 
not  mention  "  stream"  or  "  watercourse,"  though  those 
words  occur  in  sect.  145  for  protecting  persons  inter- 
ested in  them.  \^Erle  C.  J.  That  section  is  repealed 
by  sect.  68  of  The  Local  Government  Act,  1858, 21  &  22 
Vict.  C.98.,  which,  reenacting  it  in  sub-section  (1),  omits 
those  general  words.]  If  this  is  a  sewer  vested  in  the 
Local  Board  no  landowner  could  drain  into  it  without 
the  written  consent  of  the  Board;  11  &  12  Vict.  c.  63. 
$.  Ai7.  IWillesJ.  referred  to  Cator  v.  The  Lewisham 
Board  of  Works,  in  error  (a).] 

Keane,  in  reply. 

Eble  C.  J.  The  judgment  of  the  Court  below  must 

(a)  Ante,  pp.  115.  127. 
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be  affinned.  We  agree  in  the  reasons  which  the  Judg 
of  that  Court  assigned  for  their  judgment,  and  partic 
larly  in  their  reasons  for  holding  that  StonekUl  Brc 
is  not  a  sewer  within  The  Public  Health  Act,  184 
11  &  12  Vict.  c.  63.  s.  43.  The  definition  of  th 
word  in  the  interpretation  clause,  sect.  2,  is  not  precis 
but  it  is  to  be  construed  with  the  preamble  and  the  com 
of  enactments  in  the  statute;  and  we  are  all  of  opini< 
that  this  natural  brook,  draining  fields  and  at  the  Ion 
end  of  it  receiving  the  sewage  of  two  inhabited  houi 
and  so  making  its  way  into  the  river  Ouse,  is  not  a  sew 
within  sect  43. 

Our  judgment  being  for  the  defendants  on  the  fii 
point,  it  is  not  necessary  to  enter  upon  the  second  poi 
urged  for  them  that  this  brook,  if  a  sewer,  is  witb 
the  second  exception  in  sect.  43  of  sewers  ''  made  ai 
used  for  the  purpose  of  draining,  preserving,  or  impi 
ving  land  under  any  local  Act  of  Parliament.^' 

The  argument  of  Mr.  Keane  on  the  third  point  weigh 
most  with  me,  that  this  brook  was  in  a  state  to  be 
nuisance  and  injurious  to  public  health  within  sect.  S 
But  we  cannot  give  judgment  for  the  prosecutor  und 
that  section  because  it  does  not  impose  on  the  Ixx 
Board  of  Health  the  duty  to  remove  the  nuisance  in  i 
first  instance,  but  requires  them  to  give  notice  to  tl 
owner  or  occupier  of  the  premises  whereon  the  nxdsan 
exists  requiring  him  to  remove  it ;  and  on  his  failu 
to  comply  with  the  notice  they  are  bound  to  execute  tl 
necessary  works  and  compel  him  to  reimburse  thei 
That  is  not  within  the  scope  of  this  mandamus. 


The  rest  of  the  Court  concurring. 


Judgment  affirme( 
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Carb  and  another  against  The  Royal  Exchange  2v«<J^,  ,^^ 

^  ^  December  IS^ 

Assurance  Corporation.  

*  Marine  /n- 

surance, 

Caee  and  another   against  Sib  Moses   Monte-  poiky  Jnd 

-r>      ,  for  money  had 

FIORE,  Uart.  and  received. 

Payment  of 
money 
The  p]amtifi&  having  dedared  on  a  policy  of  insurance  with  a  count  for  into  Court, 
money  had  and  receiy^  the  defendants  paid  the  amount  of  the  premiums  Amount  to  be 
into  Court  on  that  count,  pleading  to  the  count  on  the  policy  so  as  to  recovered, 
raise,  amongst  other  defences,  that  of  unseaworthiness.    The  plaintifiis  Process  of  the 
took  the  money  out  of  Court  in  satisfaction  of  the  claim  under  the  count   Omrt. 
for  money  had  and  received.  At  the  trial,  the  defence  of  unseaworthiness 
having  been  given  up,  a  special  case  was  stated  for  the  opinion  of  this 
Court,  which  was  afterwaras  taken  into  the  Exchequer  Chamber,  and 
in  boUi  Courts  it  was  held  that  thi^plaintifis  were  entitled  to  recover  as 
for  an  average  loss.    The  amount  oi  the  average  loss  was  referred  to 
and  ascertamed  by  average  staters,  but  this  not  being  done  before  the 
argument  of  the  case,  a  nominal  judgment  for  £3500  was  entered  up  for 
the  purpose  of  taking  the  case  into  error.    Held,  that  the  plaintiff  were 
not  entitled  to  enter  judgment  and  take  out  execution  for  the  entire 
amount  of  the  average  loss  without  giving  credit  to  the  defendants  for 
the  amount  paid  into  Court  and  taken  out  by  them. 

n^HESE  were  actions  in  which  the  plaintiffs  sought  to 
recoYer  on  a  policy  of  insurance  in  the  ordinary 
form  on  ship  and  cargo.  The  pleadings  were  the  same 
in  both  actions. 

The  first  count  of  the  declaration  was  on  the  policy^ 
and  there  was  also  a  common  money  county  in  which  the 
plaintiffs  sought  to  recover  a  return  of  the  premiums. 

The  defendants  pleaded :  to  the  first  county  among 
other  pleas,  that  the  ship  was  at  the  time  of  her  departure 
for  the  voyage  unseaworthy ;  and  on  the  money  count 
paid  into  Court  the  amoimt  of  the  premiums. 

The  plaintiff  took  issue  on  the  pleas  to  the  first  county 
and  took  the  money  out  of  Court. 

VOL.  V.  3   P  B.  &  s. 
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The  ship  and  cargo  became  in  fact^  though  not 
law^  a  total  loss  for  want  of  notice  of  abandonment 
commission  issued  to  examine  witnesses  abroad, 
after  the  return  of  it  the  defence  of  unseaworthiness 
given  up.  On  the  trial  of  the  issues  in  fact  a  ver 
was  found  for  the  plaintiffs^  leave  being  reserved  to 
defendants  to  move  the  Court  on  any  points.  A  : 
nisi  was  obtained  accordingly  to  enter  a  nonsuit 
reduce  the  damages  on  grounds  therein  stated,  n 
liberty  to  state  a  special  case.  A  case  was  acoordin 
stated  and  argued,  and  judgment  given  that  the  plaii 
was  entitled  to  recover  as  for  an  average  loss  (sec 
B.  &  S.  408.  433).  The  amoimt  of  the  average  loss 
referred  to  an  arbitrator  by  agreement  of  reference 
the  usual  terms,  a  nominal  judgment  being  entered 
for2000t  and  1500/.  costs,  *'for  the  purpose  only 
completing  the  judgment  and  enabling  the  defendant] 
bring  error.''  The  judgment  of  this  Court  was  affim 
by  the  Exchequer  Chamber.    See  5  ^.  &  S.  425.  438 

Before  going  into  error  the  attorneys  for  the  pari 
entered  into  another  agreement,  "  that  in  case  the  pla 
tiffs  shall  be  held  to  be  entitled  to  recover  as  for  a  tc 
or  partial  loss  in  this  action  on  ship  or  cargo  or  eit 
of  them,  it  shall  be  referred  to  Mr.  Davidson  and  1 
Richards,  the  average  staters  of  London,  or  in  case  tl 
differ  to  a  third  London  average  stater  to  be  named 
them  as  umpire  between  them,  to  fix  the  amount 
such  total  or  partial  loss^  as  the  case  may  be,  and  1 
verdict  shall  be  entered  for  such  amount  accordinj 
not  exceeding  the  amount  of  the  liability  under  1 
policy." 

The  average  staters  fixed  the  amount  of  the  "  loss 
both  ship  and  cargo  at  the  sum  of  2038/.  11*.  7dJ* 
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A  summons  was  taken  out  by  the  plaintiffs  to  shew 
cause  why  the  verdict  should  not  be  entered  and  final 
judgment  signed  for  212SL  10s.  Sd.,  being  the  amount 
of  the  sum  fixed  by  the  average  staters  with  interest. 
And  it  being  discovered  that  in  making  their  award 
they  had  only  considered  the  amount  of  the  loss^  and 
that  they  would  have  deducted  the  amount  paid  into 
Court  if  they  had  thought  that  they  were  at  liberty  to 
do  SO9  a  cross  summons  was  taken  out  by  the  defend- 
ants to  shew  cause  why  the  plaintiffs  should  not  be 
prohibited  from  signing  judgment  for  any  sum  exceed- 
ing the  sum  awarded  by  the  average  staters^  less  the 
amount  paid  into  Court  Shee  J.  referred  the  matter 
to  the  Court. 
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Watkin  Williams  obtained  a  rule  in  the  first  of  these 
actions,  calling  upon  the  plaintiffs  to  shew  cause  why 
the  judgment  roll  should  not  be  amended  by  entering 
the  verdict  for  the  sum  awarded  by  the  average  statersi 
less  the  premiums  paid  into  Court. 

Cohen  obtained  a  similar  rule  in  the  second. 

Both  rules  were  argued  in  this  Term,  November  25th, 
before  Cockbubn  C.  J.,  Cbompton  and  Mellor  JJ. 


Milward  shewed  cause  in  both  actions. — The  plaintiffs 
were  entitled  to  put  both  counts  in  their  declaration-— 
one  to  recover  for  the  loss,  the  other  for  a  return  of  the 
premiums  if  the  ship  was  unseaworthy.  The  defendants 
had  the  choice  of  defending  the  action  on  the  ground 
of  the  policy  being  void  or  on  other  grounds:  they 
must  determine  which  defence  they  would  set  up^ 
3  p  2 
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and  having  been  beaten  on 
haye  no  right  to  ask  to  have 
reduced  by  the  premiums  p; 
money  paid  under  a  writ,  anc 
vered  back ;  Marriott  v.  Han 
This  is  an  application  to  the 
ment.]  It  is  a  stronger  case 
back  money  received  on  aeon 
because  if  the  Court  makes  ^ 
no  appeal.  After  the  money  pe 
the  action  proceeded  only  on 
The  agreement  between  the 
average  staters  for  the  jury 
entered  for  the  amount  fixed 
paid  into  Court  on  a  commo 
in  part  payment  or  reductio 
count.     [He  was  then  stoppc 

WatJdn  Williams  and  Cohere 
The  declaration  combines  tw< 
tion^  and  the  plaintiffs  are  no 
count  upon  the  policy  and  o: 
the  premiums.  The  two  cou 
separate  heads  of  daim^  as  : 
for  rent  and  dilapidations^  bu 
the  plaintiff  is  entitled  only 
"There  is  only  one  true  stat< 
claim  which  can  be  sustained 
Lord  Tenterden  said  money 
applied  to  the  only  sum  rec( 
which  it  is  paid  in.     It  woul 

(a)  7  71^.269;  2  8mi 
(h)  3  Afann.  #  Sy.  71. 
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if  money  is  paid  into  Court  upon  one  eount^  and  in  the 
declaration  another  count  is  found  more  accurately  appli- 
cable to  the  plaintiff's  cause  of  action^  the  effect  of  the 
payment  should  be  defeated.  And  in  Early  v.  Bow- 
man (a)^  in  an  action  on  a  bill  of  exchange  with  money 
counts,  the  defendant  having  pleaded  to  the  bill,  and  on 
the  money  counts  paid  money  into  Court,  it  was  held 
that  he  was  entitled  to  the  benefit  of  the  money 
paid  into  Court  [^Crompton  J.  The  defendants  could 
not  have  paid  money  into  Court  on  the  count  upon  the 
policy.]  In  the  analogous  case  of  a  declaration  with 
two  counts,  one  for  fraudulent  representation  and  another 
for  breach  of  agreement,  on  which  money  is  paid  into 
Court,  the  Judge  at  Nisi  prius  would  direct  the  jury, 
in  awarding  damages,  to  take  that  money  into  account. 
Money  paid  into  Court  under  a  mistake  may  be  restored 
to  the  defendant;  Colyer  v.  Selby  (6),  per  Parke  B.  at 
Chambers,  overruling  the  dictum  of  Butter  J.  in  Malcolm 
V.  Fullarton(c),  Webster  v.  Emery^  in  error  {d). 

The  antient  mode  of  paying  money  into  Court  was 
under  a  rule  of  Court,  ''That  imless  the  plaintiff 
accepted  of  it,  with  costs,  in  discharge  of  the  action,  it 
shall  be  struck  out  of  the  declaration,  and  paid  out  of 
Court  to  the  plaintiff  or  his  attorney  /^  Tidd  Pr.  619, 
9th  ed. ;  and  that  rule  would  be  moulded  to  meet  the 
justice  of  the  case,  so  as  to  avoid  the  difficulty  arising  on 
the  plea  of  payment  of  money  into  Court  since  the  Beg. 
Gen.  H.  T.  "  General  Rules  and  Regulations,"  4  W.  4. 
r.  17  (see  5  B.Sf  Ad.  vi.)    In  Gould  v.  Oliver  (e\  which 
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(a)  1  £.  4-  Ad,  889. 

(b)  dud  in  2  Arch.  Pr,  by  ChUty,  11th  ed.  1366,  note  (j). 

(c)  2  T.  R.  645.  648.  {d)  10  Exch.  901. 
(e)  2  3f.  #  Gr.  208. 
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186i.  was  after  the  new  rules  of  pleading,  there  was  a  connt  oi 

5ajui  *  charterparty  for  improperly  loading  a  ship  and  acoimt 

j^^*^^  to  recover  general  average^  which  bear  no  more  reaem- 

EzcHAxos  blance  to  each  other  than  the  counts  in  this  dedaration 

A«Hiinuic6 

Ccvpondon.  do :  money  was  paid  into  Court  on  the  second  coont^ 
which  the  plaintiffii  took  out  of  Court  in  satisfaction  of 
the  damages  alleged  in  that  count :  a  verdict  having 
been  given  for  the  plaintiff  on  the  first  count  for  a  len 
sum  than  was  paid  into  Court  on  the  second^  one  of  the 
questions  was  whether  at  the  trial  the  Judge  ought  to 
have  allowed  the  second  county  the  plea  thereon^  and 
the  replication^  to  be  read  as  evidence  on  the  part  of  the 
defendant  of  an  admission  by  the  plaintiff  that  the  cargo 
had  been  properly  stowed.  In  the  course  of  the  argu- 
ment Tindal  C.  J.  and  Boianquet  J.^  p.  221^  intimated 
that  the  plaintiffs  could  not  recover  upon  two  incon- 
sistent counts^  and  Tindal  C.  J.^  in  delivering  the  judg- 
ment of  the  Court,  said^  p.  235^  ''The  defendant^ 
admitting  the  second  claim,  pays  it  into  Court,  which 
the  plaintiffs  take  out,  having  no  claim,  in  this  view, 
beyond  the  amount  paid  in.  But,  in  so  doing,  they  do 
not  abandon  the  claim  which  they  have  preferred  in  the 
first  count  of  the  declaration ;  and  upon  which  issues 
remain  to  be  tried.  They  would  not,  indeed,  be 
permitted  to  retain  the  whole  amount  of  loss  under  the 
first  count,  and  the  amount  of  general  average  under 
the  second ;  but  they  are  not  to  be  deprived  of  their 
right  to  insist,  that  a  total  loss  has  been  sustained  by 
the  misconduct  of  the  defendant.^'  [^Crompton  J.  The 
plaintiffs  may  enter  up  judgment  at  their  peril.]  Here 
they  ask  the  Court  to  amend  the  judgment,  viz.,  the 
amount  found  by  the  average  staters,  and  the  Court  will 
not  allow  it  to  be  amended  so  as  to  enable  the  plaintifis 
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to  recover  more  than  they  are  entitled  to  under  the  policy 
of  insurance  which  is  a  contract  of  indemnity ;  as  that'" 
would  be  an  abuse  of  the  process  of  the  Court;  Cocker 
V.  Tempest  {a). 

Milward^  in  continuation  of  his  argument. — The  agree- 
ment between  the  attorneys  was  that  the  verdict  should 
be  entered  for  the  amount  fixed  by  the  average  staters. 
[Cockbum  C.  J.  It  may  be  taken  that  the  verdict  ought 
to  be  entered  as  the  Judge  at  Nisi  prius  would  direct  it 
to  be  entered.]  The  dicta  in  Oliver  v.  Gould  (i)  were 
not  necessary  for  the  decision  of  the  case,  and  a  venire 
de  novo  was  awarded.  The  premiums  are  not  paid  into 
Court  as  part  of  the  indemnity.  Upon  the  pleadings 
the  plaintiffs  are  entitled  to  recover  and  retain  both 
amounts. 

Cur.  adv,  vult 
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Crompton  J.  delivered  the  judgment  of  the  Court. 

In  each  of  these  cases^  the  plaintiffs  having  declared 
on  a  policy  of  insurance  with  a  count  for  money  had 
and  received^  the  defendants  paid  the  amount  of  the 
premium  into  Court  on  that  count,  pleading  to  the 
count  on  the  policies  so  as  to  raise,  amongst  other 
defences^  that  of  unseaworthiness.  The  plaintiffs  took 
the  money  out  of  Court  in  satisfaction  of  the  claim 
under  the  count  for  money  had  and  received.  At  the 
trial,  the  defence  of  unseaworthiness  having  failed  or 
having  been  abandoned,  a  special  case  was  stated  for 
the  opinion  of  this  Court,  which  was  afterwards  taken 
into  the  Exchequer  Chamber,  and  in  both  Courts  it  was 
(a)  7  M,  i  W,  502.  (*)  2  JV.  4'  Gr.  206.  221.  235. 
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1864.       held  that  the  plainti£Es  were  entitled  to  recover  as 

Garb        an  average  loss.    The  amount  of  the  average  loss  i 

RoTAL       referred  to  and  ascertained  by  average  staten,  h 

durance     *^®  ^^*  being  done  before  the  argument  of  the  caw 

Corporation,    nominal  judgment  for  3500L  was  entered  up  for  \ 

purpose  of  taking  the  case  into  error. 

The  plaintiffs  are  now  to  enter  up  their  judgment  a 
take  out  their  execution  for  the  amount  to  which  tl 
are  entitled.  And  they  daim  to  be  entitled  to  eu 
their  judgment  and  take  out  their  execution  for  1 
entire  amount  of  the  average  loss  without  giving  ere 
to  the  defendants  for  the  amount  paid  into  Court  s 
taken  out  by  the  plaintifb.  The  defendants  obtain 
rules  nisi,  in  effect,  to  restrain  the  plaintifb  from  taki 
judgment  and  execution  for  the  entire  amount  of  1 
loss  without  giving  credit  for  the  sums  paid  in  resp 
of  the  premiums. 

It  is  obvious  that  nothing  could  be  more  unjust  tb 
that  the  plaintiffs  should  recover  back  the  premiu: 
which  they  could  only  be  entitled  to  on  the  ground  tl 
the  risk  under  the  policy  did  not  attach,  and  also  1 
whole  amount  of  the  loss  to  which  tliey  could  only 
entitled  if  the  risk  did  attach.  It  is  plain  that  wl 
the  plaintiffs  were  entitled  to  in  the  event  which  happen 
was  the  loss  after  deducting  the  premiums.  It  was  sa 
however,  on  the  part  of  the  plaintiffs,  that  the  state 
the  pleadings  allowed  them  to  perpetrate  this  injusti 
and  that  the  money  which  had  been  paid  into  Coi 
and  taken  out  in  satisfaction  could  not  in  any  way 
treated  as  reducing  the  amount  to  which  the  plaint 
were  entitled  in  respect  of  their  average  loss.  On  1 
other  hand  it  was  contended  that  the  deduction 
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question  was  one  which  a  jury  ought  on  the  trial  to 
take  into  account  in  reduction  of  the  damages.  It  was  ' 
said  that  the  jurj^  having  ascertained  the  amount  of  the 
loss,  have  to  inquire  what  is  the  damage  to  which  the 
plaintiffs  were  entitled,  and  that  there  are  many  cases 
in  which,  circumstances  happening  after  the  prima  facie 
damage  has  occurred,  are  allowed  to  reduce  the  damages. 
Thus  part  payment  after  action  brought  has  always 
been  held  to  reduce  the  damages:  so,  in  trover  the 
return  of  the  goods  goes  in  reduction  of  damages :  and  in 
the  case  of  an  executor  de  son  tort  who  has  interfered 
with  the  estate  and  so  converted  it,  if  he  has  paid  debts 
he  is  '^recouped/'  as  it  is  called,  in  damages. 

It  is  unnecessary  to  decide  this  question  in  the  present 
case,  because  we  think  that  the  Court  has  the  power  of 
preventing  the  plaintiffs  from  proceeding  to  carry  out 
by  its  process  such  a  piece  of  injustice  as  they  are  here 
contemplating.  In  Gould  v.  Oliver  (a),  where  the 
plaintiffs  obtained  a  verdict  on  a  count  inconsistent 
with  that  on  which  money  was  paid  into  Court,  it  was  in« 
sisted  that,  by  taking  the  money  out  of  Court,  the  plain- 
tiffs had  estopped  themselves  from  recovering  on  the 
inconsistent  count.  The  Court  held  that  such  estoppel 
ought  not  to  prevail,  and  that  each  count  must  be  dealt 
with  independently  of  the  rest  of  the  record ;  but  Tindal 
C.  J.  remarked,  p.  235,  that  the  plaintiffs  would  not 
be  permitted  to  retain  the  whole  amount  of  the  loss 
under  the  first  count  and  the  amount  of  the  general 
average  under  the  second.  This  remark,  though  said 
not  to  be  necessary  to  or  part  of  the  matter  decided. 
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was  strictly  pertinent  to  the  matter  under  the  con 
sideration  of  the  Court,  being  an  answer  to  an  objectioi 
which  might  have  arisen  that,  if  there  were  not  an  estoppel 
the  plaintiffs,  having  got  the  money,  could  not  be  madi 
to  part  with  what  they  had  taken  out  of  Court,  and  tha 
so  they  could  recover  it  twice  over.  No,  says  the  Chie 
Justice,  the  Court  would  not  allow  them  to  retain  it  aD< 
take  the  whole  amount  of  the  loss  besides.  Now,  here 
the  plaintiffs  would  get,  besides  their  indemnity  finon 
loss  on  the  policy,  the  amount  of  the  premiums:  ii 
other  words,  they  would  get  back  the  price  theyhac 
paid  and  the  thing  bargained  for  as  well.  We  thinl 
they  cannot  be  permitted  to  retain  both*  The  expres- 
sion of  the  Chief  Justice  seems  to  point  to  the  powa 
inherent  in  these  Courts,  by  stay  of  proceedings  oi 
otherwise,  to  prevent  the  abuse  of  their  process. 

For  these  reasons  we  are  of  opinion  that  the  defend- 
ants are  entitled  to  the  relief  they  pray  for^  and 
that  the  rules  should  be  made  absolute  to  prevent  the 
plaintiffs  from  signing  judgment  or  issuing  execution 
for  any  larger  amount  in  respect  of  damages  than  the 
balance  of  the  average  loss  ascertained  by  the  average 
staters,  after  deducting  the  amount  of  the  premiums 
paid  into  Court. 

Rules  accordingly,  without  costs. 

Rules  absolute. 
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The  Queen  against  The  Worksop  Local  Board  [Wtdnaday, 

^  Junt  14lh.l 

of  Health. 


Board  of 
Health. 

1.  The  absence  in  the  rate  book  of  the  seal  of  The  Local  Board  of  H  ^  12  Vkt. 
Health  and  the  signature  of  five  of  its  members,  as  required  by  The  c  63  m  89. 
Public  Health  Act,  1848,  11  &  12  Vict  c.  63.  8. 149.,  in  the  case  of  a  gUg.  1*49/ 
non-corporate  district,  is  a  fatal  objection  to  the  validity  of  a  district  JXstrict  rate. 
rate  under  that  Act.  Seal  of  Board, 

2.  Concessum,  that  the  estimate  for  a  rate  required  by  sect.  98  of  that  Estimate, 
Act  may  be  both  for  prospective  and  retrospective  expenses,  at  least  if 

the  latter  were  within  the  six  months  limited  by  sect.  89. 

3.  Qtuere,  whether  a  district  rate  under  that  Act  is  rendered  void 
when  the  estimate  on  which  it  is  founded,  as  required  by  sect.  98,  does 
not  shew  with  sufficient  distinctness  the  sums  required  for  each  of  the 
purposes  in  respect  of  which  the  rate  was  made  ? 

O  FECIAL  case  stated  by  the  Quarter  Sessions  of  the 
county  of  Nottingham. 
The  parish  of  Worksop^  in  the  county  of  Nottingham^ 
was  duly  formed  in  1852  into  a  non-corporate  district 
for  the  purposes  of  The  Public  Health  Act,  1848,  and 
the  provisions  of  The  Local  Government  Act,  1858, 
have  been  duly  applied  thereto.  There  is  a  Local  Board 
of  Health  elected  by  the  owners  of  property  and  rate- 
payers within  the  district.  Alfred  Brodhursty  a  rate- 
payer within  the  district,  is  the  appellant,  and  the  Local 
Board  of  Health  are  the  respondents.  On  the  7th  June^ 
1862,  the  Local  Board  gave  public  notice  of  their  inten- 
tion to  make  a  general  district  rate.  The  rate  was  in 
fact  intended  to  be  made  to  raise  money  for  the  pay- 
ment  partly  of  future  charges  and  expenses,  and  partly 
of  charges  and  expenses  incurred  within  six  months 
before  the  making  of  the  rate.  An  estimate  of  the 
money  required  for  the  purposes  in  respect  of  which 
the  rate  was  to  be  made  was  prepared  and  approved 
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by  the  Local  Board  before  proceeding  to  make  the  rate. 
This  estimate  was  entered  in  the  rate  book  as  follows: — 
"  21  &  22  Vict.    Estimate  of  the  money  required  for 
cap.  98.  the  purposes  in  respect  of  which 

the  general  district  rate  hereafter 
set  forth  is  to  be  made. 
Purposes.  £    s.    d. 

Salaries  of  officers  -  -  -  -  178  10  0 
Rents^  rates^  and  collector's  poundage  70  18  3 
Watering  the  public  streets  and  ex* 

penses  of  fire  engine     -        -        -      61    0    0 
Printing,  stationery,  advertising^^and 

postage        -        -        -        -        -40.87 
Election  expenses.     Filling  in    and 
covering  old  sewers  and  drains,  and 
cleansing  sewers  and  outfall  -      65    0    0 

Law  charges,  surveyor's  instruments^ 

and  incidental  expenses         -        -      74    0    0 


£489  11  10 


The  rateable  value  of  the  property 

assessable  for  the  above  rate     -     30,181  19    2 
The  amount  of  the  rate  necessary 
to  be  made  for  such  purposes 
UI>on  each  pound  of  such  value      -     Sixpence. 
The  above  estimate  has  been  submitted  to  The  Loca 
Board  and  approved  of  by  them. 

As  witness  my  hand,  this  2nd  day  of  June,  1862^ 
(Signed)    Robert  White. 
Clerk  of  the  said  Board.'' 
The  rate  book  and  the  minute  book  of  the  Board 
containing  the  details  of  actual  expenditure  upon  whid 
the  calculations  of  the  estimate  were  based,  were  dul; 


XXVra.  VICTORIA.  953 

kept  in  the  office  of  the  Board  open  to  pnblic  inspection.  [1865.1 

The  rate  was  declared  made  by  a  resolution  of  the  xhe  Qubbh 

Board  passed  at  a  Board  Meeting,  on  the  16th  June^  ^• 

1862,  and  entered  upon  the  minutes  of  that  meeting,  Local  Board 

^  ^        of  Health. 

which  were  signed  in  due  course  by  the  chairman  at  the 
next  meeting  of  the  Board. 

The  resolution  was  as  follows : — 

*^  The  clerk  produced  general  district  rate  at  sixpence 
in  the  pound  amounting  to  428/L  15«.  Wid,  and  the 
recoverable  arrears  amounting  to  39/.  19*.  8d. ;  and  it 
was  moved  by  Mr.  Worth  and  seconded  by  Mr.  Marling 
and  unanimously  resolved,  that  the  rate  now  produced 
be  and  the  same  is  declared  made,  and  that  the  derk 
do  cause  notice  of  the  making  thereof  to  be  given  as 
required  by  law." 

The  rate  was  set  forth  in  the  rate  book  under  this 
heading: — 

''  An  assessment  for  a  general  district  rate  made  by 
the  Local  Board  of  Health  for  the  district  of  Work- 
sap  for  defraying  such  expenses  as  are  by  The  Public 
Health  Act,  1848  and  The  Local  Gk)vemment  Act, 
1858,  chai^eable  upon  that  rate,  this  16th  day  of  June, 
1862,  after  the  rate  of  sixpence  in  the  pound,  upon  the 
several  occupiers  and  other  parties  liable  by  law  to  be 
assessed  thereto,  to  commence  and  be  payable  on  the  17th 
day  of  Jtiw^,  1862." 

No  seal  or  signature  of  the  Board  was  affixed  to  the 
rate  in  the  ratebook. 

The  making  of  the  rate  was  duly  published. 

Alfred  Brodhurst  appealed  against  the  rate  on  several 
grounds,  and  the  appeal  was  heard  at  the  Quarter  Ses- 
sions held  on  the  20th  October,  1862.  The  material  ob- 
jections to  the  rate  urged  at  the  trial  were  these : — 

First.  That  the  Local  Board  of  Health  had  no  power. 


»54  [TRINITY  TERM.} 

[1805.]      under  Oie  89Ui  sectkm  of  the  Pablic  Health  Act,  1841 

ThcQi:«K»~'  ^  make  ODeand  thesame  rate  for  the  payment  of  futoi 

WofLKsop     expenses  and  of  expenses  previonslj  incurred. 

^^^^^2Sf        Second.  That  the  estimate  of  the  money  required  fc 

the  purposes  in  respect  of  which  the  rate  was  to  bemad 

did  not  diew  the  sereral  sums  required  for  each  of  sue 

purposes  with  the  particularity  required  by  the  98t 

section  of  The  Pablic  Health  Act,  184a. 

Third.  That  the  rate  was  void  under  the  149th  aectio 
of  The  Public  Health  Act,  1848,  for  want  of  the  seal  ( 
the  Local  Board  and  the  signature  of  five  of  its  membei 
to  the  rate  in  the  ratebook. 

The  Quarter  Sessions  held  that  the  Local  Board  ha 
power  to  make  one  and  the  same  rate  for  future  an 
past  expenditure :  that  the  purposes  in  respect  of  whic 
the  rate  was  to  be  made  were  set  forth  in  the  estimat 
with  sufficient  particularity :  but  that  the  rate  was  vau 
for  want  of  the  seal  of  The  Board  and  the  signatnre  c 
five  of  its  members.  And  they  quashed  the  rate  subjec 
to  the  opinion  of  this  Court  to  be  taken  by  consent  o 
both  parties  upon  all  the  three  above  grounds  c 
objection. 

The  case  was  argued  for  the  first  time  in  Easter  Tern 
1864,  AprH  23rd,  before  Cockbubn  C.  J.  and  Shbe  J. 

Wehby  and  Ccme^  for  the  appellant. — The  89th  sectio] 
of  The  PabUc  Health  Act,  1848,  11  &  12  VicL  c.  63. 
enacts  ''That  the  Local  Board  of  Health  may  maki 
and  levy  the  said  special  and  general  district  ratea 
or  any  or  either  of  them,  prospectively,  in  order  to 
raise  money  for  the  payment  of  future  chaises  an( 
expenses,  or  retrospectively  in  order  to  raise  money  few 
the  payment  of  chaiges  and  expenses  which  maj 
have   been  incurred  at  any  time  within  six  month 
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before  the  making  of  the  rate;  &c.''    And  sect.   98      [1865.] 
enacts,  "  That  the  Local  Board  of  Health,  before  pro-    The  Qubbh  " 
ceeding  to  make  any  general  or  special  district  rate  or      wobksop 
private  improvement  rate  under  this  Act,  shall  cause  an    ^'^^[j^ 
estimate  to  be  prepared  of  the  money  required  for  the 
purposes  in  respect  of  which  the  rate  is  to  be  made, 
showing  the  several  sums  required  for  each  of  such 
purposes,  the  rateable  value  of  the  property  assessable, 
and  the  amount  of  rate  which  for  those  purposes  it  is 
necessary  to  make  upon  each  pound  of  such  value ;  and 
the  estimate  so  made  shall  forthwith,  after  being  approved 
of  by  the  said  Local  Board,  be  entered  in  the  rate  book, 
and  be  kept  at  their  ofBce,  open  to  public  inspection 
during  ofl&ce  hours  thereat/^  The  rate  here  professes  to  be 
a  general  district  rate  under  sect.  87, which  enacts,  *'  That 
the  treasurer  shall  keep  a  separate  account,  to  be  called 
Uhe  district  fund  account,'  and  the  monies  carried  to 
such  account  under  the  directions  of  this  Act  shall  be 
applied  by  the  Local  Board  of  Health  in  defraying  such 
of  the  expenses  incurred  or  to  be  incurred  by  the  said 
Local  Board  in  carrying  this  Act  into  execution,  and 
not  otherwise  expressly  provided  for,  as  they  may  think 
proper ;   and  the  said  Local  Board  shall  from  time  to 
time,  when  and  as  often  as  occasion  may  require,  make 
and  levy,  in  addition  to  any  other  rate,  a  rate  or  rates 
to  be  called  '  general  district  rates,'  for  defraying  such 
expenses  as  are  charged  upon  that  rate  by  this  Act,  and 
such  other  expenses  of  executing  this  Act  in  any  dis- 
trict as  are  not  provided  for  by  any  other  rate,  or  defrayed 
out  of  the  said  district  fund  account.''  But  it  must  be  a 
special  district  rate  under  sect.  86,  and  such  rates  are 
abolished  by  The  Local  Government  Act,  1858,  21  &22 
Vict.  c.  98.  5.  54.      \^Cochbum  C,  J.     Then  this  would 
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come  under  the  latter  part  of  aect  87  of  the  first  Ac 
which  provides  for  the  expenses  of  executing  the  A 
which  are  not  provided  for  by  any  other  rate.]  Perha] 
so.  The  first  point  may  be  given  up.  But  on  the  secoi 
the  present  estimate  does  not  shew  with  sufficient  di 
tinctness  the  several  purposes  for  which  the  rate  is  mad 
The  statute  has  placed  great  power  in  the  hands  of  tl 
Board,  the  exercise  of  which  ought  to  be  carefully  watchei 
as  much  jobbing  would  ensue  if  a  rate  could  be  mac 
for  a  lump  sum  without  specifying  for  what  purpose 
[They  also  urged  the  necessity  of  the  seal  of  the  Loo 
Board  to  the  rate^  under  sect  149^  which  enacts,  '*  Thi 
whenever  the  consent,  sanction,  or  approval  or  authorit 
of  the  General  Board  of  Health  is  required  by  the  pn 
visions  of  this  Act,  the  same  shall  be  in  writing  undc 
their  seal  and  the  hands  of  two  or  more  membei 
thereof;  and  whenever  the  consent,  sanction,  approva 
or  authority  of  the  Local  Board  of  Health  is  so  require 
the  same  shall  (in  the  case  of  a  noncorporate  district)  l 
in  writing  under  their  seal  and  the  hands  of  five  or  moi 
of  them,  or  (in  case  of  a  corporate  district)  under  thd 
common  seal.''] 

Bavill  {F.  Lushington  with  him),  for  the  respondents 
—The  Board  under  this  statute  are  empowered  to  mak 
general  rates  affecting  a  whole  district,  special  rate 
affecting  a  portion  of  it,  and  private  improvement  rate 
affecting  particular  individuals,  and  it  is  sufficient  if  the 
specify  the  amounts  they  require  for  each  of  those  pui 
poses.  If  the  other  side  are  right  the  Board  would  have  tl 
specify  how  much  they  required  for  every  individual  draii 
and  every  individual  water  doset  But,  in  any  view  of  thi 
point,  the  statute  being  only  in  the  affirmative  is  simplj 
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directory,  Dwarris  on  Statutes,  p.  606, 2nd  ed.^  and  does 
not  render  the  rate  invalid  if  these  conditions  are  not 
complied  with.  A  rate  made  under  this  Act  not  published 
as  required  by  sect.  103  is  not  void;  Le  Feuvre  v. 
Miller  (a).  [Cockbum  C.  J.  A  poor  rate  is  not  valid 
until  publication.]  That  is  by  force  of  the  language  of 
stat.  17  G.  2.  C.3.,  and  The  Parochial  Assessments  Act, 
6  &  7  AT.  4.  c.  96.  j  Reff.  v.  The  Eastern  Counties  Railway 
Company  (6).  [Cockbum  C.  J.  What  remedy  then  has 
the  ratepayer  who  is  called  on  to  pay  a  rate  made  with- 
out a  proper  previous  estimate?]  The  Board  might  be 
indicted  for  a  conspiracy  to  evade  the  statute.  [Th£ 
Court  referred  to  Rey,  v.  The  Inhabitants  ofFordham  (c)^] 
A  contract  entered  into  by  the  Local  Board  under  sect.  85 
is  not  invalid  because  a  previous  estimate  by  a  surveyor, 
as  required  by  that  section,  was  not  obtained ;  Nowell  v. 
Tlie  Mayor  Sfc.  of  Worcester  (rf).  [He  also  cited  Rex  v. 
The  Justices  of  Leicester  (e);  and  on  proceeding  to  argue 
the  question  as  to  the  necessity  of  the  seal  of  the  Local 
Board  kc.,  was  stopped  by  the  Court] 


[1865.]. 
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IFelsby,  having  been  called  on  by  the  Court  to  reply, 
said  he  did  not  contend  that  the  rate  was  void,  but  simply 
that  it  could  not  be  enforced,  and  was  voidable  on 
appeal.  [He  cited  Reg.  v.  The  Justices  of  Kingston  upon 
Thames  (f).] 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  at  the 
Sittings  after  Micliaelmas  Term,  1864,  December  13th. 


(a)  SK^B,2Q,\, 
(c)  llJLj'E,  73. 
(e)  7  J?,  #  C.  6. 
VOL.   v. 
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(b)  5E.^B.  974. 
(d)  9  Exch,  457. 
{/)E,B,i  E,  266. 
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[1865.]  CocKBUBN  C.  J*    This  was  a  case  on  an  appeal  to  t 

The  QuEEH     CoviTt  of  Quarter  Sessions  of  the  county  of  Noitinghn 

Worksop      gainst  a  general  district  rate,  made  by  the  responden 

^"Th^^*^    the  Local  Board  of  Health  of  the  non-corporate  distr 

of  Worksop,  on  the  16th  June,  1862. 

The  objections  to  the  rate  were  as  follows : — 

First.  That  the  estimate  of  the  money  required  for  t 
purposes  in  respect  of  which  the  rate  was  made  did  n 
shew  the  several  sums  required  for  each  of  such  purpo£ 
with  the  particularity  required  by  the  98th  section 
The  PubUc  Health  Act,  1848,  11  &  12  VicL  c.  63. 

Second.  That  the  respondents  had  no  power  und 
the  89th  section  to  make  one  and  the  same  rate  for  ti 
payment  of  future  expenses  and  expenses  previous 
incurred. 

Third*  That  the  rate  was  void  under  the  149th  8ecti< 
for  want  of  the  seal  of  the  Board  and  the  signature 
five  of  its  members,  to  the  rate  in  the  rate  book. 

The  Court  of  Quarter  Sessions  held  the  first  ai 
second  of  these  objections  to  be  unfounded ;  but  thi 
held  the  third  objection  to  be  fatal  to  the  rate. 

We  have  no  difficulty  in  holding  the  decision  of  t] 
Sessions  as  to  the  second  objection  to  be  right.  T 
89th  section  of  the  Act  authorizes  the  making  of  rat 
by  the  Local  Board,  to  raise  money  for  the  payment 
charges  and  expenses  which  may  have  been  incurr 
within  six  months  before  the  making  of  the  rate ;  ai 
it  is  not  stated  in  the  case  before  us  that  the  expens 
which  this  rate  provided  for  retrospectively  were  of  t 
earlier  date.  This  being  so,  we  see  no  objection  to  pa 
and  future  expenses  being  provided  for,  so  long  as  th< 
are  sufficiently  specified  in  the  estimate,  in  one  and  tl 
same  rate. 

As  regards  the  first  head  of  objection,  the  98th  sectic 
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of  the  Act  provides  that  an  estimate  shall  be  prepared  [1865.] 
by  the  Board  of  the  money  required  for  the  purposes  The  Qubm 
for  which  the  rate  is  made,  shewing  the  several  sums  vtobksop 
required  for  each  of  such  purposes,  the  rateable  value  of  ^^^^^ 
the  property  assessable,  and  the  amount  of  rate  which 
for  those  purposes  it  is  necessary  to  make  upon  each 
pound  of  such  value.  And,  by  sects.  98  and  100,  the  esti- 
mate so  made  is,  after  approval  of  it  by  the  Local  Board, 
to  be  entered  in  the  rate  book,  to  be  open  to  public 
inspection  at  the  office  of  the  Board  during  office  hours — 
any  person  being  at  liberty  to  inspect  and  take  copies 
of  or  make  extracts  from  it  without  fee  or  reward; 
and  whosoever,  having  the  custody  of  it,  refuses  to  allow 
such  inspection,  or  the  taking  of  such  copies  or  extracts, 
becomes  for  such  offence  liable  to  a  penalty  of  5L 
An  estimate  was  in  the  present  instance  prepared  and 
approved,  as  is  set  forth  in  the  case,  by  the  Local 
Board,  but  some  of  the  items  appear  to  us  to  be  open  to 
objection,  as  combining  incongruous  items  in  one  lump 
sum,  in  a  manner  inconsistent  with  the  requirements  of 
the  Act,  and  tending  to  conceal  instead  of  conveying 
the  information  as  to  the  local  expenditure  which  it  was 
intended  that  the  ratepayers  should  have.  In  the 
items—*'  Salaries  of  officers  178i  10*.''—''  Uents,  rates, 
and  collector's  poundage  701,  ISs.  Sd." — "  Watering  the 
public  streets  and  expenses  of  fire  engine  61/." — "  Print- 
ing, stationery,  advertising,  and  postage  40/.  8<.  7d" 
— the  objects  of  expense  mentioned  have  that  sort  of 
affinity  to  each  other  which  in  any  ordinary  statement 
of  outlay  would  make  it  not  improper  to  include  them 
in  the  same  class.  In  items  thus  grouped,  though  the 
exact  amount  already  expended,  or  to  be  expended,  upon 
any  one  object,  is  not  stated,  a  proximate  conjecture  may 
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be  formed  of  it  by  comparing  the  sum  for  the  whc 
item  with  the  various  objects  for  which  such  sum 
stated  to  be  required.  As  to  these  items,  therefore,  ^ 
think  there  is  in  this  estimate  a  substantial,  though  n 
a  literal,  compliance  with  the  requirements  of  the  98 
section ;  but  it  is  otherwise  as  respects  the  sixth  ai 
seventh  items,  viz.,  "  Election  expenses.  Filling  in  ai 
covering  old  sewers  and  drains,  and  cleansing  sewers  ai 
outfall  65/." — '^Law  charges,  surveyor's  instrument 
and  incidental  expenses  74/."  We  think  the  ratepaye 
are  entitled  to  know  the  amount  of  election  expens 
and  law  charges  as  well  as  of  salaries  of  oflBcers,  and  i 
rents,  rates  and  collector's  poundage.  We  think  electic 
expenses  and  law  charges  should  not  be  mixed  up  wil 
expenses  of  a  totally  different  character  and  which  i 
not,  in  the  smallest  degree,  assist  in  the  formation  of 
proximate  conjecture  as  to  their  amount. 

While,  however  we  have  no  hesitation  in  saying  thi 
the  estimate  in  question  is  not  a  sufficient  complianc 
with  the  requirements  of  the  98th  section,  a  very  serioi 
difficulty  presents  itself  as  to  what  should  be  held  to  \ 
the  consequence  of  the  defectiveness  of  the  estimate  i 
respects  the  validity  of  the  rate.  On  the  one  hand, 
is  contended  that  compliance  with  the  provisions  of  tb 
98th  section  as  regards  the  estimate  is  a  condition  pn 
cedent  to  the  authority  to  make  the  rate ;  on  the  othe 
it  is  said  that  the  enactment  is  directory  only,  and  i 
most  can  only  expose  the  Local  Board  to  such  proceed 
ings  as  may  be  tho  consequence  of  disobedience  to  th 
directions  of  a  statute  or  the  non-performance  of  a  sta 
tutory  duty ;  but  that  the  non-compliance  with  sucl 
directions  in  no  way  affects  the  validity  of  the  rate.  I 
appears  to  us  that  very  serious  inconvenience  will  b< 
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likely  to  ensue  from  our  holding  in  favour  of  either  of 
these  conflicting  views.  On  the  one  hand^  if  we  hold 
the  provisions  of  the  98th  and  following  sections  to  be 
conditions  precedent  to  the  validity  of  the  rates  to  be 
made  under  this  Act,  the  omission  of  any  of  the  par- 
ticulars in  the  estimate  required  by  the  98th  section, 
however  unimportant,  or  the  uniting  of  two  or  three 
items  not  belonging  to  the  same  class,  though  no  prac- 
tical inconvenience  might  arise  therefrom,  may  be  made 
a  ground  of  exception  to  the  validity  of  a  rate,  and  so  a 
door  may  be  opened  to  a  captious  ratepayer  to  harass 
the  Local  Board  and  cause  expense  to  the  ratepayers 
by  appealing  against  the  rates  necessary  to  carry  out 
the  purposes  of  the  Act  On  the  other  hand,  if  we 
hold  the  requirements  of  the  98th  section  to  be,  as  was 
contended  by  the  respondents,  directory  only,  it  is  ob- 
vious that  a  provision  which  is  essential  to  protect  the 
ratepayers  against  undue  expenditure  or  abuse  may  be 
set  at  nought  or  rendered  practically  ineffectual,  inas- 
much as  any  remedy  which  the  parties  interested  may 
have  by  indictment  or  other  proceedings  for  breach  of 
duty  would,  as  against  a  public  body,  probably  be  of 
little  practical  avail. 

We  are  on  reflection  so  much  impressed  with  a  sense 
of  the  mischief  which  might  arise  from  our  pronouncing 
in  favour  of  either  of  these  views,  as  likely  to  lead  to 
such  a  course  of  conduct  as  we  have  suggested,  that 
we  have  deemed  it  better,  finding  that  in  our  judgment 
the  third  ground  of  objection  is  fatal  to  the  rate,  to 
abstain  from  pronouncing  an  opinion  on  this  part  of  the 
case,  so  as  to  leave  the  question  an  open  one. 

We  think  the  decision  of  the  Court  of  Quarter  Ses- 
sions, in  holding  the  want  of  the  seal  of  the  Local  Board 
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[1S65.]  tobe&taltotlieTafidityof  1 
The  QuKEs    been  urged  against  it  that 

WosKsoF  *PPV  ^  ^^^^  ^^^"^  by  the  B< 
^^Sk^  done  (that  is,  as  contcndec 
consent  of  the  Board,  its  si 
rity.  But  the  section  pr 
approval  of  the  Board  is  n 
the  Act,  soch  approval  shall 
and  under  the  hands  of  two  c 
the  fact  that  the  98th  sectioi 
estimate  shall  be  approved  by 
in  the  rate  book  as  the  basi 
imply  that  the  rate  itself  sha 
the  making  of  the  rate  is  c 
«*  sanction''  and  ^'authorit 
required,  and  is  therefore  wi 
of  the  149th  section.  We  c 
intention  of  the  Legislatun 
power  entrusted  to  the  Loca 
bitants  within  its  district  f 
should  not  be  exercised  ^ 
formalities  which  are  necess 
ratepayers  that  the  estimate 
of  a  deliberate  exercise  of  , 
the  part  of  those  who,  bein 
Board  under  the  provisions 
by  it  to  make  the  estimate  a 
Our  judgment  therefore 
Quarter  Sessions,  quashing  1 

C 

In  Hilary  Term,  1865,  Box 
on  which  the  Court  had  decid 
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rate,  namely,  the  absence  of  the  seal  of  the  Local  Board 
of  Health  to  the  rate,  might  be  re-argued,  as  on  the 
argument  the  Court  had  expressed  an  opinion  in  favour 
of  the  Local  Board  on  that  point,  and  stopped  him. 
The  Court  acceded  to  this  application ;  and  the  case  was 
accordingly  re-argued  in  Easter  Term,  1865,  April  26th, 
and  Trinity  Term,  1865,  June  13th,  before  Cockbubn 
C.  J.,  Blackburn,  Mellor  and  Shee  JJ. 


[1865.] 
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BoviU  and  Brtstowe^  for  the  respondents.  —  It  is 
not  necessary  that  the  seal  of  the  Local  Board  should 
be  attached  to  this  rate  in  the  rate  book.  Stat.  11  &  12 
Vict.  c.  63.  contains  many  provisions  by  which  the  ap- 
proval or  authority  of  the  General  Board  of  Health  is 
required,  and  the  first  clause  of  sect.  149  renders  their 
seal  necessary  solely  for  the  purpose  of  authenticating 
that  approval  or  authority,  and  does  not  refer  to  any 
other  acts  to  be  done  by  them.  So  also  the  second 
clause  of  the  section  relates  to  cases  in  which  the 
approval  or  authority  of  the  Local  Board  is  required  for 
doing  acts  in  the  exercise  of  their  powers  in  relation 
to  sewers,  drains,  the  cleansing  of  streets,  removal  of 
nuisances,  inspection  of  lodging-houses,  &c.  [He  re- 
ferred to  the  group  of  sections  41 — 66.]  There  are 
ample  materials  for  the  words  to  act  upon  without 
making  them  operate  on  a  rate  or  a  contract  entered  into 
by  the  Local  Board.  [^Cockbum  C.  J.  The  making  of 
the  rate  is  not  done  by  the  Board  itself,  but  by  their 
clerk  under  their  authority.  Blackburn  J.  By  sect  98 
the  Board,  before  proceeding  to  make  a  rate,  shall  cause 
an  estimate  to  be  prepared  of  the  money  required  for 
the  purposes  in  respect  of  which  the  rate  is  to  be  made, 
and  the  estimate  so  made  shall,  after  being  approved 
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TWeQcsnT  *'*™*  office  for  iDspectkm :  it  is  diflScolt  to  nnde 

^-  why  the  seal  of  the  Board  should  be  reqnired 


I.>cii  BiMid  mpproTal  of  the  estimate  for  the  rate  and  not 
more  important  act  of  making  the  rate.]  The  ea 
is  not  to  be  entered  in  the  rate  book  nntil  the 
hare  ^prored  it.  [Bbtekbmrn  J.  Sect  99  n 
that  pabKc  notice  shall  be  giren  of  the  intent 
the  Board  to  make  a  rate:  that  looks  as 
estimate  vas  not  intended  to  be  finaL]  Sed 
expreadj  enacts  that  all  rates  made  or  collected 
the  aothoritT  of  the  Act  shall  be  published  in  tlM 
manner  as  poor  rates^  "and  shall  be  made  in 
manner  and  fiNrm,  and  be  collected  by  such  p< 
and  dther  together  or  separatdy,  or  with  any 
rate  or  tax,  as  the  Local  Board  c^  Health  shall 
time  to  time  appoint.''  And  by  sect.  117,  whidi  ( 
tntes  the  Local  Board  of  Health  surveyor  of  the 
wsjs,  it  is  prorided, ''  that  neither  the  aUowan 
justices,  nor  the  signature  by  the  Local  Board  of  H 
shall  be  necessary  in  the  case  of  any  rate  made  I 
Local  Board  of  Health  und^  this  Act*  The  p 
in  this  section  would  hare  negatiTed  also  the  nee 
of  the  seal  bdng  affixed  to  rates  if  sect.  149  had 
understood  by  the  LegisUture  as  applicable  to 
[Biacilmm  J.  The  proriso  only  says  that  the  sign 
of  the  Local  Board  shall  not  be  necessary  beca 
corporation  cannot  give  its  signature.]  It  assume 
the  highway  rate  will  be  made  in  the  (dd  form 
that  is  by  resolution  of  a  body  who  are  elected  h 
ratepayers^  whidi  also  requires  confirmation.  By  sec 
the  production  of  the  rate  book  is  made  prima 
eridence  of  the  making  and  Talidity  of  the  rate.     1 
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seal  were  required  to  be  aflSxed  to  a  resolution  for      [1865.] 
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making  a  rate  it  would  be  required  to  be  affixed  to  iheQusEH 
every  resolution  of  the  Local  Board  affecting  property. 
If  this  clause  applies  to  a  rate,  sect.  85,  which  enacts 
that  contracts  for  carrying  the  Act  into  execution 
whereof  the  value  or  amount  shall  exceed  10/.  shall  be 
in  writing  and  sealed  with  the  seal  of  the  Local  Board, 
would  be  unnecessary;  as  also  would  sect.  Ill,  which 
prescribes  the  form  of  a  mortgage  under  the  Act,  and 
sect.  115,  which  prescribes  the  mode  of  making  bye-laws, 
requiring  in  both  cases  the  seal  of  the  Board  to  be 
affixed.  [Blackburn  J.  Those  provisions  would  be  super- 
fluous, but  not  inconsistent  with  sect.  149  :  acts  which 
the  Local  Board  do  in  the  exercise  of  their  common 
law  powers  as  a  corporation  would  not  be  within  that 
section.]  Sect.  123,  which  provides  for  disputes  as  to 
the  amount  of  compensation  to  be  made  under  the  pro- 
visions of  the  Act,  directs  that  the  appointment  of  an 
arbitrator  on  behalf  of  the  Local  Board  shall  be  under 
their  seal  [He  also  referred  to  sects.  34,  35, 3G,  37,  40.] 
Further,  the  second  clause  of  sect.  149  renders  the  seal 
of  the  Local  Board  necessary  only  in  the  same  cases  in 
which  the  consent,  sanction,  approval,  or  authority  of  the 
General  Board  is  required. 


Mellish  and  Cave,  contra. — The  language  of  stat.  11  & 
12  Vict  c.  63.  8.  149.  is  plain.  By  that  section  the  seal 
and  signature  of  five  or  more  members  of  the  Local 
Board  in  a  non-corporate  district  is  intended  to  have  the 
same  effect  as  the  common  seal  of  the  Local  Board  in  a 
corporate  district,  and  is  required  for  the  same  purposes. 
This  enactment  is  superfluous  as  regards  corporate  dis- 
tricts, because  for  them  the  seal  is  required  by  the  com- 
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mon  law :  why  these  Boards  were  not  madecorporatioiis 
in  express  terms  is  not  intelligible.  The  Local  Govern- 
ment Act,  1858,  21  &  22  Vict  c.  98.  *.  61.  (a),  dispenses 
with  the  seal  in  the  case  of  any  summons,  demand,  or 
notice  or  other  such  document  proceeding  from  the  Local 
Board  under  the  11  &  12  Vict  c.  63.  or  any  supple- 
mental Act  or  that  Act.  The  term ''  authority,''  in  sect. 
149,  must  mean  the  act  of  the  Board  in  giving  orders 
to  persons  to  do  anything;  and  so  sect.  149  \a  the  only 
one  which  prescribes  how  that  shall  be  done.  The 
argument  that  sects.  85  and  111  are  superfluous  is  of  no 
weight,  for  the  object  of  those  sections  was  to  remoye 
the  necessity  which  existed  at  the  common  law  of  the 
contracts  there  mentioned  being  signed  by  all  the  mem- 
bers of  the  Board.  The  enactment  in  sect.  103,  that  the 
rates  **  shall  be  made  in  such  manner  and  form''  as  the 
Local  Board  shall  from  time  to  time  appoint,  means  only 
that  the  particular  form  in  which  poor  rates  are  made 
shall  not  be  necessary.  According  to  the  argument  on 
the  other  side,  the  Legislature  has  not  provided  how 
the  rate  shall  be  authenticated.  By  sect.  106  the  rate  book 
is  prima  facie  evidence  of  the  validity  of  the  rate,  but 
by  sect.  35  the  rate  book  must  be  authenticated.  [fi&icA- 
burn  J.  The  latter  section  only  provides  for  making  docu- 
ments proceeding  from  the  Local  Board  evidence.  But 
if  the  making  a  rate  proves  an  authority  from  the  Local 
Board  to  make  a  rate  it  comes  within  sect.  149.  Mellor  J. 
Sect.  90,  which  empowers  the  Local  Board  to  make 
private  improvement  rates,  does  not  prescribe  how  they 
are  to  be  made;  therefore  sect.  149  must  apply  to 
such  rates,  and  if  so,  why  not  to  other  rates  ?     Cockhum 

(a)  See  The  Metropolis  Local  Management  Act,  18  &  10  Vkt.  c,  120. 
5.222. 
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C.  J.  A  quasi  corporate  district  does  not  levy  the  rate : 
either  the  rate  is  an  authority  to  the  collector  to  levy 
it ;  or  if  not  he  requires  some  other^  and  that  must  be 
under  sect.  149,  and  therefore  imder  seaL 

Cur,  adv.  vult. 
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On  the  14th  Juncy  the  judgment  of  the  Court  was 
delivered  by 

Blackburn  J.  This  case  was,  in  the  first  instance, 
argued  before  the  Lord  Chief  Justice  and  my  brother 
Shee^  and  again  before  the  Lord  Chief  Justice,  my 
brothers  Mellor,  Shee  and  myself.  We  have  con- 
sidered the  judgment  and  arguments^  and  I  now  deliver 
the  judgment  of  my  brothers  and  myself. 

The  judgment  originally  delivered  was  in  all  respects 
that  which  we  should  have  given,  and  therefore,  without 
repeating  the  reasons  there  assigned,  it  will  be  considered 
as  the  judgment  of  the  whole  Court. 

CocKBURN  C.  J.  I  wish  to  add,  that  on  the  first 
argument  we  were  hasty  in  stopping  the  counsel  for  the 
respondents.  But  we  considered  the  matter  very  fully, 
and  came  to  the  conclusion  that  the  absence  of  the  seal 
of  the  Local  Board  was  fatal  to  the  rate,  and  therefore 
that  it  ought  to  be  quashed. 

Order  of  Sessions  confirmed. 
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Money  had 
and  received. 
Privity  of 
contract. 
Failure  of 
consideration. 
Cheque, 


IN  THE  EXCHEQUER  CHAMBER 

Watson  against  Russell. 

The  defendant  chartered  a  ship  to  K.  at  a  certain  rate  per  week, 
be  paid  eveij  four  weeks  in  advance.  On  the  second  payment  beeomj 
due,  K,  received  from  the  plaintiff,  through  whom  he  had  sub-chArtei 
the  ship  to  5.,  a  cheque  for  half  the  amount  due,  payable  to  the  order  of  i 
defendant,  upon  the  terms  that  K.  should  inform  the  defendant  that  i 
advance  was  made  in  consideration  that  the  ship  should  be  allowed 
perform  the  cluuter.  K,  paid  Uie  cheque  to  the  defendant ;  but  omiti 
to  inform  him  of  the  terms  on  which  it  had  been  given,  and  he  had 
notice  of  them ;  and,  the  remainder  of  the  money  being  unpaid,  t 
defendant^  who  had  obtained  cash  for  the  cheque,  stopped  the  shi 
Held,  affinning  the  judgment  of  the  Queen's  Bench,  that  an  action  ; 
money  had  and  received  to  recover  the  amount  of  the  cheque  was  i 
maintainable  by  the  plaintiff  against  the  defendant,  as  there  was 
privity  between  them,  and  that  the  action,  if  any,  ought  to  have  be 
brought  by  K, 

'T^HIS  was  an  appeal  from  the  judgment  of  the  Queei] 

Bench  in  this  case,  reported  vol.  3^  p.  34;  which  w 

now  heard  before  £rle  C.  J.,  Pollock  C.  B.^  Byles  ai 

Keating  J  J.,  and  Bramwell^  Channell  and  Pigott  B] 


Brett^  for  the  plain  tiff. — First  Supposing  the  defends 
had  a  right  to  retain  the  ftill  amount  of  the  cheque  : 
against  Keys^  he  had  no  right  to  do  so  as  against  tl 
plaintiff.  If  indeed  the  sum  were  paid  in  coin  or  bar 
notes^  or  even  if  it  were  allowed  in  a  mercantile  accoui 
the  instructions  given  by  the  plaintiff  to  Keys  cou 
not  affect  the  defendant.  But  this  is  an  order  on  tl 
plaintiff's  bankers  to  pay  a  certain  sum  of  money,  whi< 
is  not  negotiable  in  the  hands  of  Keys :  for  it  is  n 
made  payable  to  bearer  or  to  Keysy  but  to  the  defenda] 
or  order.  It  was  therefore  given  to  Keys  as  agent  ' 
hand  over  to  the  defendant.  If  it  had  not  been  cashc 
the  plaintiff  might  have  recovered  it  from  the  defendai 
in  trover,  as  handed  over  without  his  authority;  and  i 
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having  been  cashed  can  make  no  difference  in  the  plain-       1864. 
tiff'^s  right  to  it.  Watboa 

Second.  At  all  events,  the  plaintiff^  is  entitled  to  recover  Russkll. 
half  the  amount  of  the  cheque.  By  the  agreement  the 
hire  of  the  ship  was  payable  in  advance,  half  of  which 
had  been  already  paid.  With  respect  to  the  other  half 
the  defendant,  as  against  KeySy  had  his  option  either 
to  retain  the  money  or  stop  the  ship,  but  could  not  do 
both ;  and  he  has  done  the  latter. 

Edward  James  and  Milward^  who  appeared  for  the 
defendant,  were  not  called  on. 

Erle  C.  J.  The  judgment  of  the  majority  of  the 
Court  below  must  be  affirmed.  The  plaintiff^s  cheque 
was  a  negotiable  security,  and,  as  such,  having  been 
taken  by  the  defendant  for  value  without  notice,  he  has 
a  right  to  keep  it,  although  the  plaintiff  may  be  the  true 
owner  as  between  himself  and  Keys.  Then,  however, 
it  is  said  the  consideration  for  the  cheque  failed; 
that,  on  default  of  payment  of  the  hire  agreed  on,  the 
defendant  had  no  right  both  to  stop  the  ship  and 
also  receive  the  money  paid  to  him  in  respect  of  that 
default.  This  is  questionable,  for  a  right  of  action  for 
the  120/.  having  been  once  vested  in  the  defendant, 
it  is  not  easy  to  see  how  it  became  divested  by  the  sub- 
sequent seizure  of  the  ship.  But,  supposing  it  did,  and 
that  the  defendant  is  not  entitled  as  against  Keys  to 
retain  the  60/.,  or  that  Keys  may  maintain  an  action 
for  the  seizure  of  the  ship,  still  that  is  a  matter  between 
themselves,  and  can  in  no  way  entitle  the  plaintiff  to 
maintain  this  action. 

The  rest  of  the  Court  concurring. 

Judgment  affirmed. 
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Gray  and  Wife  against  ] 


1.  Where  a  statutory  obligation  is  i 
for  an  J  injorj  that  arises  to  others  in 
negligently  performed,  and  this  wheth< 
or  by  a  contractor  employed  by  him. 

2.  A.  was  empowered  under  The  Mel 
18  &  19  Vict,  c,  120.  M.  77,  110,  111.,  t 
to  a  sewer,  by  cutting  a  trench  across 
the  drain  should  be  completed.  For  1 
tractor,  by  whose  ne^i^nce  it  was  fille 
of  whidi  damage  ensued  to  £. :  Held  by 
of  the  Queen's  Bench,  that  A.  was  re6p< 


n^RE  first  count  of  the  d« 
defendants  dug  and  cause 
and  trench  in^  along  and  aci 
common  highway^  and  therel 
same  and  rendered  it  dange 
using  it,  by  means  of  which 
carelessness  and  wrongful  and 
defendants  in  that  behalf,  the 
wife  of  James  Gray,  who  was 
and  along  the  highway,  fell  i 
and  was  greatly  hurt,  bruised 
and  was  sick  &c.  for  a  long  t 
greatly  and  permanently  injure 
tiff  James  had  been  deprivec 
been  put  to  expence  &c.,  and 
wise  injured. 

Second  count.    After  the 
force  of  The  Metropolis  Ma 
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defendants  being  authorized  to  break  np  the  pavement  1864. 
and  open  the  surface  of  a  street  being  a  common  high-  qrat 
way  within  the  Metropolis  as  defined  by  that  Act  for  a  pu^Mr. 
lawful  cause^  (to  wit)  for  making  a  drain,  did  break  up 
the  pavement  and  open  the  surface  for  the  said  cause, 
yet  the  defendants  did  not  with  due  diligence  cause  the 
ground  to  be  filled  up,  and  the  pavement  to  be  reinstated, 
and  the  surface  to  be  made  good,  in  a  proper  and  sub- 
stantial manner,  and  did  not  in  the  meantime  fence  or 
guard  the  same  or  affix  or  maintain  lights  during  the 
night  near  the  places  where  the  ground  was  open,  so  as 
to  prevent  any  accident,  but  therein  wholly  failed  and 
made  default,  by  means  of  which  premises  and  of  the 
mere  carelessness,  negligence,  wrongful  and  improper 
conduct  of  the  defendants  in  that  behalf  the  said  Maria, 
being  the  wife  of  the  said  James,  whilst  lawfully  passing 
along  the  said  highway  whilst  the  said  surface  was  open 
fell  into  the  opening  and  was  injured,  and  the  plaintiffs 
respectively  sustained  damage  as  in  the  first  count  set 
forth,  &a 

Pleas  by  the  defendant  Pullen. 

First  Not  guilty. 

Second.  As  to  so  much  of  the  first  count  as  charges 
that  the  defendants  dug  and  caused  to  be  dug  a  deep 
hole  and  trench  in,  along  and  across  a  certain  public 
and  common  highway,  and  thereby  greatly  obstructed 
the  same  and  rendered  it  dangerous  to  persons  lawfully 
using  it,  and  thereby  causing  the  damages  therein  com- 
plained of :  that  the  highway  was  situate  in  the  Green^ 
wich  district  mentioned  in  Schedule  B.  of  the  Act  of 
Parliament  for  the  better  local  management  of  the 
Metropolis,  (18th  and  19th  Victoria,  c.  120)  and  the 
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defendant  was  possessed  of  a  certain  house  sitn^ 
within  the  district^  and  was  desirous  of  making  a  An 
from  that  house  into  a  certain  sewer  situate  in  the  sai 
district  and  vested  in  the  district  Board  of  the  distri 
and  that  the  drain  was  a  drain  which  the  defends 
was  by  the  said  Act  of  Parliament  authorized  to  ma] 
and  that  thereupon  the  defendant,  in  pursuance  a 
according  to  the  powers  given  to  him  by  the  said  A 
at  his  own  expence  made  the  said  drain  ;  and  that 
things  had  been  and  were  done  and  happened  a 
existed,  and  all  times  elapsed,  necessary  to  entitle  h 
to  make  the  same  under  and  according  to  the  si 
tute;  and  in  so  doing  the  defendant  necessarily  d 
and  caused  to  be  dug  the  said  hole  and  trench  in  t 
highway,  the  same  being  a  necessary  part  of  the  wo 
of  the  making  of  the  drain  and  thereby  necessari 
obstructed  the  highway  and  rendered  the  same  da 
gerous,  as  he  lawfully  might. 

The  defendant  Hubble  pleaded  Not  Guilty,  by  statu 
25  &  26  Vict  e.  102.  s.  106.,  The  Metropolis  Mana£ 
ment  Amendment  Act,  1862. 

Issues  on  all  the  pleas. 

On  the  trial,  before  Blackburn  J.,  at  the  Sittings 
London  after  Hilary  Term,  1863,  the  following  state 
facts  appeared  in  evidence. 

The  defendant  Pullen  was  the  owner  of  a  house  a] 
premises  situate  at  the  comer  of  Clark's  Terras 
Lewisham  Road,  where  it  is  crossed  by  Evelyn  Stre 
having  a  garden  attached  to  the  house  and  extendi 
for  some  distance  down  Evelyn  Street,  parallel  with  a 
next  adjoining  the  same,  being  only  divided  from  it  1 
the  garden  wall.    The  defendant  Hubble  was  inspect 
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of  nuisances  under  the  District  Board  of  Works  for  the  1864. 
Lewisham  district,  in  which  the  house  was  situate,  formed  gray 
under  The  Metropolis  Local  Management  Act,  18  &  19  p„][ijui. 
Vict  c,  120. ;  and,  having  been  applied  to  by  the  occu- 
pier of  the  house  in  respect  of  a  nuisance  caused  by  a 
cesspool  situate  in  the  garden  belonging  thereto,  gave 
notice  to  the  defendant  Pnllen,  the  owner,  under  the 
provisions  of  that  Act,  and  required  him  to  cure  the 
nuisance,  and  pointing  out  that  it  could  be  done  by 
making  a  drain  from  the  cesspool,  carrying  it  under  the 
garden  wall,  and  thence  across  the  public  footpath  in 
Evelyn  Street,  adjoining  the  garden  wall,  into  a  pipe 
drain  in  Evelyn  Street  running  along  the  side  of  the 
footpath  and  so  into  a  sewer  in  Nicholas  Street  vested 
in  the  district  Board.  The  defendant  Pullen  thereupon 
employed  the  defendant  Hubble  as  a  contractor  to  do 
the  work  in  question  for  the  sum  of  20/.,  and  the  same 
was  accordingly  done  under  the  immediate  inspection 
and  direction  of  the  defendant  Hubble,  and  the  earth 
filled  in  over  the  drain  and  the  work  left.  A  few  days 
afterwards,  namely  on  the  night  of  the  25th  ^^j^nV,  1862, 
the  female  plaintiff,  whilst  passing  along  Evelyn  Street 
on  the  public  footpath  next  adjoining  the  garden  and 
across  which  the  drain  had  been  cut,  fell  violently  into  a 
hole  or  trench  over  the  drain  and  sustained  the  injiuries 
complained  of,  without  any  negligence  on  her  part. 
There  had  been  heavy  rains  a  day  or  two  before  the 
accident,  which  had  caused  the  ground  so  to  sink  as  to 
make  the  hole  into  which  the  female  plaintiff  fell. 

At  the  close  of  the  plaintiffs'  case  the  learned  Judge 
ruled  that  there  was  no  evidence  to  go  to  the  jury  that 
Hubble  had  acted  as  the  servant  of  Pullen  in  making 
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the  drain^  bat  the  evidence  was  that  he  had  acted  \ 
contractor  for  the  work;  that  the  defendant  Pdllen 
authority  to  cause  the  drain  to  be  made  under  stat 
&  19  Fict  e.  120.  s.  77.,  and  did  not  come  within 
scope  of  the  110th  and  II  1th  sections  of  that  Act 
as  to  be  responsible  for  the  performance  of  the  w 
He  accordingly  withdrew  the  consideraticm  of  the  i 
against  Pullen  from  the  jury ;  and  as  to  the  drfend 
Hubble,  he  left  it  to  them  to  say  whether  the  fillinf 
of  the  hole  or  trench  oyer  the  drain  had  been  prop 
done,  or  whether  there  had  been  any  n^ligence  i 
Tegard  to  the  filling  in  of  the  same.  The  jury  fo 
that  the  ramming  in  of  the  earth  was  insufficient, 
found  a  verdict  against  Hubble  with  6&L  damages; 
thereupon  the  learned  Judge  directed  a  verdict  tc 
entered  for  the  defendant  Pullen,  but  reserved  leav 
the  plaintiflfs  to  move  to  enter  the  verdict  against  ! 
also  under  the  110th  and  111th  sections  if,  on 
proper  construction  of  the  statute^  he  was  respona 
for  the  surface  of  the  drain  not  having  been  prop 
filled  in. 
In  Easter  Term,  1863,  April  16th, 


H.  Mills  moved  accordingly. — ^The  defendant  H» 
was  a  contractor,  not  a  servant,  and  is  therefore  lii 
for  mischief  occurring  to  others  through  his  negligei 
But,  as  regards  the  defendant  JPuUen,  the  case  tunu 
the  second  count  of  the  declaration,  and  on  sects, 
and  111  of  The  Metropolis  Local  Management  1 
18  &  19  Fict.  c.  120.  Sect  110  enacts,  "  Whenevc 
is  necessary,  from  any  cause  whatever,  for  any  Comp 
or  person  to  break  up  or  open  the  pavement,  surface 
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soil  of  any  street^  such  street,  and  the  pavement,  surface,  ig64. 
and  soil  thereof,  shall  be  broken  up  and  opened  under  '  "^^ 
the  superintendence  of  the  Testrjr  or  district  Board  of  ^Ij^ 
the  parish  or  district  in  which  the  same  is  situate,  and 
in  such  manner,  and  as  regards  gas  Companies  at  such 
time,  as  they  shall  direct;  and  such  Company  or  person 
shall  with  all  convenient  speed  complete  the  work  on 
account  of  which  the  same  is  broken  up  or  opened,  and 
fill  in  the  ground  and  make  good  the  pavement  or 
surface  or  soil  so  broken  up  or  opened,  and  carry  away 
the  rubbish  occasioned  thereby,  and  shall  in  the  mean- 
time cause  the  place  where  such  pavement  or  surfu^e 
or  soil  is  so  broken  up  or  opened  to  be  fenced  and 
guarded,  and  shall  set  up  and  maintain  upon  or  against 
the  part  of  the  pavement,  sur&oe,  or  soil  so  broken  up 
or  opened  a  sufficient  light  during  every  night  that  such 
pavement  or  surface  or  soil  is  continued  open  or  broken 
up/'  And  by  sect  111,  "If  any  Company  or  person 
authorized  to  break  up  or  open  any  of  the  pavement  or 
surface  of  any  street,  for  the  purpose  of  laying,  altering, 
or  repairing  any  gas,  water,  or  other  pipe,  or  other 
lawful  cause,  do  not  with  due  diligence  cause  the  ground 
to  be  filled  in,  and  the  pavement  to  be  reinstated,  and 
the  surface  to  be  made  good,  in  a  proper  and  substantial 
manner,  or  do  not  in  the  meantime  fence  and  guard  the 
same,  and  affix  and  maintain  lights  during  the  night 
near  to  the  places  where  any  ground  is  open,  so  as  to 
prevent  any  accident,  every  such  Company  or  other 
person  so  offending  shall  for  every  such*  offence  forfeit 
a  sum  not  exceeding  five  pounds,  and  also  a  further  sum 
not  exceeding  forty  shillings,  for  every  day  during  which 
such  offence  continues;,  and  no  such  pavement  shall  b« 

3  R  2 


976 


EXCIL   CH.   MICHAELMAS  VACATION. 


1864. 


Gray 


considered  to  have  been  reinstated  in  a  proper  and  su 
stantial  manner  by  any  such  Company  or  other  per» 
unless  the  same  have  been  reinstated  with  the  same 
similar  materials  of  the  like  quality  and  thickness^  ai 
cemented  and  bound  together  in  the  same  or  in  j 
equally  substantial  manner,  as  those  of  which  it  w 
composed,  in  such  manner  as  is  satisfactory  to  tl 
vestry  or  Board." 

By  these  sections  a  statutory  liability  is  cast  on  tl 
defendant  Pullen,  who  has  broken  up  the  surface  of  tl 
street,  to  replace  it,  or  cause  it  to  be  replaced,  in  a  sa 
condition.  He  relies  in  his  defence  on  sect.  77,  whii 
enacts,  "  it  shall  be  lawful  for  any  person,  at  his  own  e 
pense,  to  make  or  branch  any  drain  into  any  of  the  sewe 
vested  in  the  Metropolitan  Board  of  Works  or  any  vest 
or  district  Board  under  this  Act,  or  authorized  to  1 
made  by  them  under  this  Act,  such  drain  being  of  sac 
a  size,  and  of  such  conditions,  and  branched  to  sue 
sewer,  in  such  a  manner  and  form  of  commimicatic 
in  all  respects  as  the  vestry  or  Board  shall  direct  ( 
appoint;  and  in  case  any  person  make  or  branch  ai 
drain  into  any  of  the  said  sewers  so  vested  in  the  vesti 
or  Board,  or  authorized  to  be  made  by  them  under  th 
Act,  of  a  larger  size,  or  of  different  conditions,  or  in 
different  manner  and  form  of  communication  than  sht 
be  directed  or  appointed  by  the  vestry  or  Board,  evei 
person  so  offending  shall  for  every  such  offence  forfc 
a  sum  not  exceeding  fifly  pounds."  It  may  be  coi 
ceded  that  this  takes  away  his  common  law  liabilit 
[Crompto?i  J.  How  then  can  you  sue  the  two  jointh 
for  there  is  no  statutory  liability  cast  on  Hubble  i 
Hubble  can  only  justify  under  the  person  who  employe 
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him.   In  Hole  v.  The  Sittingboume  and  Sheemess  Railtrny        1864. 

Company  (a)  where  an  incorporated  railway  Company        Gbat"^ 

were  authorized  by  their  Act  of  Parliament  to  construct       p,,^^^,^ 

an  opening  bridge  across  a  public  navigable  channel ;  the 

Act  providing  that  the  Company^  or  those  acting  under 

them,  should  not  detain  a  vessel  navigating  that  channel 

for  a  longer  space  of  time  than  should  be  sufficient  to 

enable   any  trains,   carriages,  animals,   or   passengers 

ready  to  traverse  the  railway  or  carriage  road  over  the 

bridge  to  cross  it,  and  for  opening  the  bridge  to  admit 

the  vessel  to  pass,  under  a  penalty,  without  prejudice  to 

any  remedy  for  damages  caused   by  such  detention ; 

the  Company  employed  a  contractor  to  construct  the 

railway  and  works  according  to  the  Act,  but  before  they 

were  completed  the  bridge  became  out  of  repair  and 

could  not  be  opened,  whereby  the  plaintiff's  vessels  were 

prevented  navigating  the  river,   it    was  held  he  was 

entitled  to  recover  damages.     When  a  duty  is  cast  on 

a  person  by  statute,  he  can  no  more  shift  it  than  a  sheriff 

can   shift   his   duty  by  changing  his   bailiff.     [ZJ/acA- 

burn  J.     In  Ellis  v.    The   Sheffield  Gas  Company  (i) 

Erie  J.  says,  p.  768,  "  It  seems  to  me  that,  if  trespass 

were  brought  for  breaking  a  man's  close,  and  the  facts 

were  that  the  plaintiff's  fields  had  been  ploughed  up  by 

persons    who  had   contracted  with  the  defendant   to 

plough  it  at  so  much  an  acre,  the  verdict  on  not  guilty 

should  pass  for  the  plaintiff,  inasmuch  as  the  defendant 

had    employed    the   men    to   commit    the    trespass.'' 

Crompton  J.     In  Hole  v.  The  Sittingboume  and  Sheer* 

ness  Railway  Company  (a),  Wilde  B.  puts  the  case  thus, 

p.  500-1 ''  The  present  defendants  were  authorized  to  take 

(fl)  6RtN.  488.  (*)  2E.tB.  787. 


978  EXCH.  CH.   MICHAELMAS  VACATION. 

2864.  1<^  ^  ^^  pnrpote  of  their  nalwnj,  and  to  IniiU  a 
"^^  bridge  over  the  Swale.  Instead  of  erecting  the  bridge 
P^]^,^  themselTes,  they  empfcyed  another  person  to  do  it 
What  was  done  was  done  under  their  authority.  In  the 
eoune  of  executing  their  order,  the  contractor,  by  doing 
the  work  imperfectly,  obstructed  the  navigation.  It  is 
the  same  as  if  they  had  done  it  themselTea.  It  is  not 
distinguishable  fiom  the  case  where  a  landowner  orders 
a  person  to  erect  a  building  upon  his  land  whidi  cauaes 
a  nuisance.  The  person  who  ordered  the  slrudure  to 
be  put  up  is  liable,  and  it  is  no  answer  for  him  to  mj 
that  he  ordered  it  to  be  put  up  in  a  different  form.''] 

CocKBUBN  C.  J.  There  ought  to  be  no  rule.  There 
is  nothing  to  take  this  case  out  of  the  common  doctrine 
that  if  a  person  in  the  exercise  of  a  right,  either  as  a 
prirate  indiyidual  or  conferred  by  statute,  employs  a 
contractor  to  do  work,  and  the  contractor  is  guilty  of 
negligence  in  doing  it,  from  which  damage  results,  he 
and  not  the  employer  is  liable.  The  case  is  deariy 
distinguishable  from  Hole  v.  The  Sittingbewme  and 
Sheemess  Railway  Company  (a).  There  a  Company  was 
authorised  to  construct  a  bridge  across  a  narigable 
river,  and  in  order  to  prevent  obstrustion  to  the  nari- 
gation,  they  were  directed  by  their  statute  to  make  a 
swing  bridge  so  as  to  aUow  the  passage  of  vessels.  For 
this  purpose  they  employed  a  contractor,  who  oonstructed 
the  bridge  in  such  a  manner  that  it  would  not  swing. 
Where  a  statutory  duty  is  imposed  on  a  Company,  and 
they  have  not  discharged  it,  and  mischief  results,  it  is 
no  answer  that  that  arose  by  reason  of  the  manner  in 

(a)  eH.f  a:  488. 
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vhich  the  duty  was  discharged  by  their  contractor.  But  1864. 
in  the  present  case  a  certain  person  was  authorized  by  Orat 
statute  to  break  up  a  public  pavement,  with  this  con-  PuiIbh. 
dition  attached  that  he  should  make  the  temporary 
obstruction  good  with  all  convenient  speed,  and  should 
be  liable  to  a  penalty  if  he  did  not  All  that  is  meant 
by  this  and  similar  enactments  in  other  statutes  is,  that 
where  persons  in  the  exercise  of  the  statutory  power 
interfere  with  a  public  highway,  they  shall,  as  quickly 
as  possible,  fill  up  any  opening  they  create  in  the  surface, 
and  make  good  what  they  had  temporarily  interfered 
with.  But  the  same  obligation  apart  firom  the  penalty 
eadsted  independently  of  the  enactment,  and  every  per- 
son violating  that  obligation  is  liable  to  private  indivi- 
duals for  any  obstruction  of  their  rights.  If  the  con- 
tractor was  the  party  liable  independent  of  the  statute 
he  remains  so  stilL 

Cbomfton  J.  I  am  of  the  same  opinion.  I  should 
be  sorry  to  introduce  more  refinements  into  this  branch 
of  the  law  than  are  in  it  already.  It  is  admitted  by 
"Mr.  Mills  that  Hubble  was  a  contractor,  and  not  a 
servant,  and  also  that  if  he  had  not  been  negligent  in 
the  discharge  of  his  duty  this  mischief  would  not  have 
happened.  I  agree  with  the  Lord  Chief  Justice  that 
the  requisitions  contained  in  this  enactment  are  expressly 
or  impliedly  contained  in  all  statutes  which  give  persons 
a  right  to  interfere  with  highways;  a  thing  that  prac- 
tically must  be  done  by  contractors.  Where  anything 
connected  with  the  real  property  of  a  party  is  done  in 
such  a  manner  as  to  cause  a  nuisance^  the  person  who  does 
it  is  liable,  and  that  is  the  real  ground  of  the  decision 
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1864.  ^  Holer.  The  SUimghoume and  Sheemess Raihoay  C» 
"^^  pony  (a).  There  the  defendants  had  no  right  to  obstn 
the  highway.  If  the  bridge  opened  it  would  be 
obatmction ;  if  it  created  one,  they  were  liable  at  i 
time.  But  the  present  case  is  nothing  more  than  tha: 
contractor  employed  to  do  a  lawful  act  was  negligent 
his  duty. 

Blackburn  J.  I  concor  in  thinking  there  ought 
be  no  rule.  As  the  Lord  Chief  Justice  and  my  broil 
Crompton  have  pointed  out,  the  defendant  conld  not 
liable  for  the  act  of  those  who  opened  this  drain  i 
perfectly,  unless  the  statute  put  him  in  such  a  positi 
that  having  opened  the  drain  he  warranted  that  the  a 
should  be  filled  in  again.  I  do  not  think  the  t 
sections  relied  on  have  that  effect.  Sect.  110  of  st 
18  &  19  VicL  e.  120.  expressly  imposes  on  a  pera 
much  of  a  duty  that  probably  would  be  cast  on  him 
the  common  law.  But  that  is  for  the  purpose  of  int 
ducing  the  following  section^  the  111th,  which  impo 
a  penalty,  and  I  think  was  not  at  all  intended  to  imp( 
a  liability  on  an  employer  for  the  conduct  of  his  oc 
tractor.  The  mischief  here  arose  entirely  from  the  m 
ligence  of  the  contractor  in  doing  the  work^  not  in  t 
work  itself,  and  for  that  negligence  I  do  not  think  t 
owners  of  property  who  employed  him  are  responsible 

Mellob  J.  I  am  of  the  same  opinion.  In  Hok 
The  Sitiingboume  and  Sheemess  Raihoay  Company  { 
there  was  a  perpetual  obligation  on  the  defendants.  ] 
the  present  case  I  agree  there  is  no  warranty  from  ti 

(a)  6  J7.  #  A*.  488. 
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defendant  Pullen.     Opening  the  surface  of  the  street        1864. 
was  a  lawful  Act,  and  he  was  bound  to  take  the  neces-        qray 
sary  means  to  make  it  safe  again.     The  person  whom       pollkt. 
he  employed  did  it  negligently,  but  for  that  the  em- 
ployer is  not  liable,  at  least  not  in  the  present  case. 

Rule  refused. 


The  plaintiff  having  appealed  to  the  Exchequer 
Chamber  against  this  decision,  the  case  was  argued 
November  26th,  1864;  before  Erle  C.  J.,  Pollock  C.  B., 
Keating  J.,  and  Bramwell,  Channbll  and  PigottBB. 

Joseph  Brown  {Daly  with  him),  for  the  plaintiff. — It 
may  be  conceded  that  at  common  law  a  man  is  not  liable 
for  the  negligence  of  a  contractor  employed  by  him.  But 
here  the  defendant  Pullen  creates  a  public  nuisance  in 
a  public  road  by  digging  a  trench  across  it,  an  act 
which  could  only  be  justified  under  powers  conferred 
by  statute ;  and  the  statute  which  confers  that  power, 
namely,  The  Metropolis  Local  Management  Act,  18  & 
19  Vict  c,  120.  s.  77.,  imposes  on  him  by  sects.  110,  111 
the  correlative  duty  of  filling  the  trench  in  again  so  as 
to  render  the  way  safe  for  foot  passengers.  He  has 
neglected  to  do  so,  and  cannot  escape  from  that  liability 
by  having  employed  a  contractor  to  do  the  work.  These 
two  last  sections  were  framed  for  the  protection  of  the 
public,  and  therefore  should  receive  a  liberal  construction. 
It  was  intended  that  the  public  should  have  the  responsi- 
bility of  the  person  who  broke  up  the  soil,  not  that  of 
the  contractor  who  perhaps  could  not  make  satisfaction 
in  damages.     It  is  true  sect.  Ill  inflicts  a  penalty  on 
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1864.  disobedience,  but  that  it  is  not  for  the  benefit  of  the  partj 
'  Q^  aggrieved,  since  by  sect.  234  half  goes  to  the  informer 
PuLLBv.  ^^^  ^^^  ^  *^®  vestry  or  district  Board,  [Bramwell  B. 
The  penalty  is  for  doing  the  act  whether  any  particular 
mischief  results  from  it  or  not.]  Where  a  statute  imposes 
a  duty,  but  gives  no  penalty  to  the  party  aggrieved  by  its 
nonperformance,  that  party  is  entitled,  on  common  law 
principles,  to  maintain  an  action  for  the  mischief;  Couch 
v.  Steel  (a),  Stevens  v.  Jeaeoehe  (6),  and  several  other 
cases.  [H.  James,  who  appeared  for  the  defendant^ 
said  this  would  not  be  disputed.]  And  he  cannot  relieve 
himself  from  that  liability  by  employing  a  contractor  to 
do  the  work ;  Hole  v.  ITie  Sittinghowme  and  Sheernem 
Raihoay  Company  (c) ;  Pichard  v.  Smith  (d).  [He  also 
referred  to  Blake  v.  Thirst  (<?).] 

J3.  James,  for  the  defendant. — In  every  case  where 
a  duty  is  cast  on  a  person  either  by  common  or 
statute  law  he  is  bound  to  discharge  it  The  Metro- 
polis Local  Management  Act,  18  &  19  Vict.  e.  12a 
ss.  77.  110.  111.,  empowers  a  party  to  do  what  would 
otherwise  be  illegal.  In  Overton  v.  Freeman  (f) 
Maule  J.  says,  p.  871,  **  It  is  urged  by  Mr.  Stam-^ 
mers  that  the  defendants  are  liable  in  respect  of  this 
being  a  public  nuisance;  and  it  is  insisted  that  there 
is  some  greater  degree  of  liability  in  respect  of  this 
being  a  public  wrong,  than  would  ordinarily  attach  in 
the  case  of  a  mere  private  injury.  I  do  not,  however, 
perceive  that  there  is  any  distinction  between  the  two 

(a)3K4-B,  402.  {b)  11  Q.  B.  731. 

(c)  6  JSr.  #M  488.  (d)  10  C.  B.  K  5.  470. 

(#)  2H.  f  a  20.  (f)  11  a  B.  867. 
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which  is  at  all  favourable  to  the  plaintiff's  argument.         1864 

I  rather  think  the  liability  for  a  public  wrong  is  less         gkay 

extensive  than  the  civil  liability.    A  man  is  often  civilly       Pullih. 

liable  where  no  wrong  was  intended.^'     But  there  is  a 

great  difference  between  nonfeasance  in  not  discharging 

a  duty,  and  the  misfeasance  of  it  by  a  person  delegated 

to  perform  it.      Here  a  contractor  was  employed  to  do 

this  work,   and  he  did  it  improperly;  the  negligence 

which  was  the  primary  cause  of  the  accident  had  nothing 

to  do  with  the  contract.     EllU  v.    The  Sheffield  Gas 

Company  (a)  is  an  authority  for  the  defendant     On 

Overton  v.  Freeman  (b)  being  cited,  Lord  Campbell  says, 

p.  768,  *'  In  that  case  the  parties  made  a  contract  to  do 

a  lawful  act;  for  they  were  authorized  to  pave  the 

streets :  and  the  nuisance  arose  from  the  negligence  of 

the  sub^contractor,  who,  when  he  was  negligent,  was 

not  doing  what  he  was  employed  to  do.     Sut  here 

Wcttsan  Brothers  by  the  contract  bound  themselves  to 

the  defendants  to  commit  a  public  nuisance.''     In  Hole 

V.  The  Sittingboume  and  Sheemess  Railway  Company  {c) 

and  Pichard  v.  Smith  {d)  the  mischief  sprung  from  the 

act,  not  from  the  contract. 

Joseph  Broum,  in  reply. 

Cur.  adv.  vulU 

The  judgment  of  the  Court  was  now  delivered  by 

Eblb  C.  J.  In  this  case  the  plaintiff  declared  for 
damage  to  his  wife  from  falling  into  a  drain  made  in  the 
highway  by  the  defendant.     The  defendant  justified 

(a)  2K^B,  767.  (6)  11  C. B.  867. 

(e)  BKiN.  488.  (d)  10  C.  B.  N.  S.  470. 
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1864.       making  the  drain  under  a  power  giyen  by  The  Metro* 
Q^j^j        polis  Local  Management  Act,  18  &  19  VtcL  c,  120.,  to 
PuLLEir       make  a  drain  from  his  premises  to  a  sewer. 

Upon  the  trial  it  appeared  that  the  defendant  had 
lawfully  made  the  drain  imder  that  Act,  that  is  to  sav, 
a  trench  which  was  across  the  highway,  the  cause  of  the 
damage,  and  had  employed  a  contractor  both  to  make  it 
and  to  fill  it  up  properly,  and  by  the  negligence  of  the 
contractor  the  drain  was  filled  up  improperly,  and  so  the 
damage  was  caused.  At  the  trial  the  verdict  was  entered 
against  the  contractor  and  for  the  employer  on  the 
ground  that  the  employer  was  not  responsible  for  the 
negligence  of  the  contractor,  and  so  it  was  decided  in 
the  Court  below,  and  this  is  an  appeal  fronoi  that  judg- 


[  ment 


The  appellant  contends  that  a  duty  was  imposed 
on  the  defendant  Pullen,  as  the  owner  ^of  the  premises 
who  caused  the  drain  to  be  made  across  the  highway,  to 
fill  up  that  drain  in  a  proper  manner.  Sect.  77,  authorizing 
the  making  of  the  drain,  implies  that  the  duty  to  fill  it  up 
was  also  imposed,  and  sect.  110  commands  that  the  person 
who  makes  it  shall  fill  it  up  properly,  and  the  appellant 
contends  that  the  person  making  the  drain  is  respon- 
sible if  the  duty  imposed  on  him  by  the  statute  is  not 
performed  and  damage  is  caused  thereby,  and  that  the 
complaint  is  of  an  omission  to  perform  a  duty  imposed 
by  statute  not  of  a  wrongful  act  of  commission  by  a  con- 
tractor beyond  the  scope  of  his  employment  He  relied 
on  Hole  v.  The  Sittingboume  Railway  Company  (a), 
where  the  duty  imposed  on  the  defendants  by 
statute  was  to  make  a  bridge  that  would  open,  and  thej 
employed  a  contractor  who  made  a  bridge  that  did  not 
(a)  6  ir.  #  ^;  488. 
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open  as  the  statute  required ;  and  the  defendants  were  1864. 
held  liable  on  the  ground  of  their  omission  to  perform  "^^ 
the  duty  imposed  by  statute.  There  the  Chief  Baron  says,  '^• 

in  eflfect,  that  a  party  who  undertakes  that  a  work  shall 
be  done  is  not  released  from  liability  for  breach  of  his 
undertaking  because  he  employed  a  contractor  to  do  it, 
and  the  contractor's  neglect  caused  the  breach ;  the 
obligation  imposed  by  that  is  analogous  to  that  created 
by  an  undertaking,  the  omission  to  perform  which  is  not 
excused  by  reason  that  the  party  employed  a  third  per- 
son as  contractor  to  do  it  for  him  who  failed :  and  he 
distinguished  the  case  where  a  contractor  in  the  perfor- 
mance of  his  contract  does  a  wrongful  act  not  according 
to  his  contract  and  causes  damage  thereby;  in  those 
cases  the  employer  is  not  responsible.  This  distinction 
is  also  taken  by  Williams  J.  in  Pickard  v.  Smith  (a), 
deciding  that  the  employer  allowing  a  coal  merchant  to 
make  an  opening  in  a  way  for  coal  is  responsible  for  the 
negligence  of  the  coal  merchant  s  men  in  omitting  to 
close  the  opening ;  for  the  employer  was  bound  to  see 
that  the  opening  should  be  properly  closed^  and  his 
omission  to  perform  his  duty  is  not  excused  by  the  omis« 
sion  of  the  agent  whom  he  had  employed  to  act  for  him. 
For  these  reasons  it  appears  to  us  that  the  defendant 
Pullen  is  not  excused  from  liability  for  the  omission  to 
fill  up  the  drain  properly,  on  the  ground  that  be  had 
employed  a  contractor  to  do  that  duty  for  him,  and  the 
contractor  was  negligent  and  left  the  duty  unperformed. 
We  think  that  the  duty  was  implied  in  the  grant  of  the 
power  to  open  the  drain  in  a  highway  in  sect.  77,  and 
was  expressed  in   sect.  110;  and  that  this  statutable 

(a)  IOC.  5.  ^;  A  470. 480. 
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duty  ia  created  absolutely^  and  is  not  a  duty  created  b 
sect.  Ill  imposing  a  penalty  to  be  enforced  solely  h 
enforcing  the  penalty.  The  penalty  imposed  by  sect  11 
appears  to  us  to  be  a  cumulatiTC  remedy. 

The  question  is,  whether  the  yerdict  should  be  enterc 
against  the  defendant  PkUeUf  and  we  answer  that  que 
tion  in  the  affirmative. 

Judgment  reverset 


END  OF   BnCHABLMAB  VACATION, 
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I.  On  the  2nd  October,  1862,  by  deed 
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the  county  gaol.  On  the  I6th,  the  de- 
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a  demand  in  writing  at  his  house,  aod 
took  possession  of  the  goods  the  same 
evening,  and  continuing  in  possession 
sold  them  on  the  13th  March.  On  the 
18th  February,  S.  having  made  the 
affidavit  required  by  sect.  98  of  The 
Bankruptcy  Act,  1861,  24  &  25  Vict, 
c.  134.,  petitioned  in  forrn^  pauperis, 
and  on  the  23rd  was  brought  up  to  the 
County  Court  and  adjudicated  a  bank- 
rupt under  the  99th  section.  In  trover 
by  the  official  assignee  against  the  de- 
fendant :  Held, 

1.  That  if  the  taking  possession  on 
the  16th  February,  the  day  of  the  de- 
mand,  was  premature,  that  did  not 
prevent  the  defendant  from  taking  pos- 
session afterwards  in  due  time. 

2.  That  the  taking  of  the  acceptance 
and  indorsing  it  over  for  value  did  not 
suspend  the  right  of  the  defendant  to 
take  possession  under  the  bill  of  sale. 

3.  That  by  sect.  103  of  stot.  24  &  25 
Vict.  c.  134.,  the  adjudication  related 
hack  to  the  date  of  the  commitment  of 
S.  to  prison,  and  therefore  the  goods 
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which  were  then  in  his  order  and  dis- 
position by  the  consent  of  the  defendant 
passed  to  the  official  assignee,  and  the 
transaction  was  not  protected  by  sect. 
133  of  The  Bankrupt  Law  Consolidation 
Act,  1849.  12  &  13  Vict,  c.  106. 

4.  QtKFre,  whether  sect.  1 03  applies 
to  an  adjudication  made  by  the  registrar 
under  sect.  101  ?  Bramwell  (Official 
Assignee  of  Service^  a  Bankrupt),  v.  Eg^ 
linton,  39. 

II.  A  plea  of  a  composition  deed 
within  "The  Bankruptcy  Act,  1861," 
24  &  25  Vict.  c.  134.,  made  between  the 
defendant  and  his  creditors,  relating  to 
his  debts  and  liabilities,  and  his  release 
therefrom,  is  pleadable  in  bar  to  an 
action  by  a  non-assenting  creditor. 
Whitehead  and  others  v.  Porter,  193. 

III.  Such  a  plea  need  not  set  out  the 
deed.  Id. 

IV.  Declaration  on  the  common 
counts.  Plea.  A  deed  made  between  the 
defendant  of  the  first  part,  E.  H,  of  the 
second  part,  and  L.  J,  of  the  third  part, 
E.  H.  and  the  several  other  persons 
whose  names  and  seals  were  thereunto 
set,  or  who  in  writing  had  assented  to 
or  approved  of  the  deed,  of  the  fourth 
part,  and  the  several  persons  named  in 
the  second  schedule  of  the  5th  part; 
which,  after  reciting  that  the  defendant 
was  possessed  of  or  entitled  to  certain 
personal  property,  and  was  indebted  to 
E,  H.  and  the  several  other  persons 
parties  thereto  of  the  fourth  part,  and 
to  the  persons  parties  thereto  of  the 
fifth  part,  in  the  sums  mentioned  and 
set  opposite  to  their  names  in  the  first 
and  second  schedules  respectively  ;  and 
an  arrangement  had  been  made  that  all 
the  creditors  should  take  in  full  dis- 
charge of  their  respective  debts  a  com- 
position of  lOs.  in  the  pound  by  two 
instalments  of  7«*  6(/.  in  tne  pound  and 
2s.  6d.  in  the  pound ;  and  it  was,  at 
the  request  of  E.  H.,  agreed  that  the 
said  personal  estate  should  remain  un- 
der the  controul  and  disposal  of  the 
defendant ;  and  E.  H.,  at  the  request 
of  the  defendant,  and  in  consideration 
&c.  agreed  to  enter  into  the  covenants 
thereinafter  contained;  and  it  was 
agreed  that  the  deed  should  contain 
the  release  and  other  provisoes  therein- 
after a))pearing :     Witnessed   that,  in 

VOL.   v.  3  s 


consideration  of  the  premises,  the  de- 
fendant and  E.  H.  covenanted  with 
L.  J.  to  pay  him,  on  registration  of  (he 
deed,  such  sum  as  should  be  sufficient 
to  pay  to  all  the  creditors  7s.  6d.  in  the 
pound  on  the  amount  of  their  respective 
debts,  provided  that  as  regarded  the 
liabilities  under  the  covenants,  the 
separate  liability  of  E.  H.  should  be 
treated  as  being  in  priority  to  the  ioint 
and  several  liabilities  of  him  and  the 
defendant,  and  also  to  the  separate 
liability  of  the  defendant ;  and  the  de- 
fendant and  E.  H,  covenanted  with 
L.  J.  that  they  would,  before  the  ex- 
piration of  twelve  months  from  the 
date  of  the  deed,  pa^  to  L.  J.  such  sum 
as  should  be  sufficient  to  pay  the  re- 
maining instalment  of  2s,  6a.  in  the 
pound  to  a)l  the  creditors,  other  than 
E.  H. ;  and  the  defendant  covenanted 
with  E.  H.  to  pay  him  on  the  registra- 
tion of  the  deed,  and  on  or  before  the 
expiration  of  twelve  months  from  the 
date,  the  instalments  of  7s,  6d.  in  the 
pound  and  2s.  ^d.  in  the  pound  respec- 
tively ;  and  it  was  declared  that  L,  J, 
should  stand  possessed  of  the  sums  to 
be  paid  in  respect  of  the  instalments 
upon  trust,  after  the  registration  of  the 
deed,  upon  demand  in  writing  by  E.  H. 
and  the  other  persons  creditors  of  the 
defendant,  to  pay  E.  H.  and  the  other 
persons  the  instalment  of  7s.  6d.  in  the 
pound ;  and  after  the  expiration  of 
twelve  months  after  the  date  of  the 
deed,  upon  such  demand,  to  pay  the 
creditors  the  remaining  instalment  of 
2s.  6d.  in  the  pound ;  and  E,  H.  and 
the  persons  parties  thereto  of  the  fourth 
part  released  the  defendant  from  all 
debts  and  demands  which  the  parties 
of  the  second  and  fourth  parts  had 
against  him ;  averring  that  a  majority 
in  number  representing  three-fourths 
in  value  of  the  creditors  of  the  defend- 
ant^ whose  debts  respectively  amounted 
to  10/.  and  upwards,  did  in  writing 
assent  to  and  approve  of  the  deed. 
Held,  per  Cockbum,  C.  J.,  Blackburn 
and  Shee  J  J.,  that  the  deed  was  a  valid 
deed  within  sect.  192  of  The  Bank- 
ruptcy Act,  1861,  24  &  25  Vict.  c.  134., 
inasmuch  as  (1)  it  did  not  enable  E.  H. 
to  receive  a  larger  dividend  than  the 
other  creditors.  (2),  Cockbum  C.  J. 
dubitante,    it    did  not  give  such  an 
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advantage  to  E,  H.  in  respect  of  the 
recovery  of  his  instalment  as  to  make 
the  deed  void.  (3),  It  was  a  release  of 
the  non-executing  creditors  as  well  as 
of  those  who  executed  it.  JVelU  v. 
Hacon,  196. 

y.  Declaration  on  the  common 
counts.  Flea.  A  deed  dated  the  14th 
December,  1861,  made  between  the  de- 
fendant of  the  first  part,  J,  P.  of  the 
second  part,  and  certain  persons  who 
were  then  creditors  of  the  defendant, 
and  who  would  then  have  been  entitled 
to  prove  under  an  adjudication  of  bank- 
ruptcy against  the  defendant,  founded 
on  a  petition  filed  on  the  day  and  year 
last  {^foresaid,  of  the  third  part;  by 
which  the  debtor,  besides  conveying  all 
his  real  estate  to  J.  P.,  bis  heirs  and 
assigns,  assigned  his  personal  estate 
and  effects  unto  J,  P.,  his  executors, 
administrators  and  assigns,  in  trust  for 
his  creditors,  and  which  contained, 
among  others,  the  following  clauses: 
(1).  That  J.  P.,  his  executors  or  admi- 
nistrators, might  appoint  an  attorney, 
clerk,  or  accountant,  and  depute  to  him 
the  powers  and  authorities  thereby  given 
to  •/.  P.,  his  executors  or  administrators. 
(2).  That  the  creditors  before  becoming 
entitled  to  a  dividend  should,  if  required 
by  J,  P.,  his  executors  or  administrators, 
deliver  a  statement  in  writing  of  their 
debt  or  claim,  with  all  the  particulars 
usual  in  a  proof  in  bankruptcy,  and 
should,  if  required  by  J.  P.,  his  execu- 
tors or  administrators,  verify  such  debt 
or  claim  by  his  solemn  declaration.  (3). 
"That  all  creditors  to  whom  bills  or 
other  negotiable  instruments  might  have 
been  given  by  the  defendant  for  the 
debts  due  to  such  creditors,  or  any  of 
them,  or  any  part  thereof,  should  in- 
demnify the  defendant  and  his  estate 
against  all  claims  or  demands  by  other 
persons  than  themselves  in  respect  of 
such  bills  or  instruments,  and  all  losses, 
damages  and  costs  by  reason  or  in  re- 
spect thereof;  and  should,  if  any  such 
bills  had  been  indorsed  or  transferred 
to  any  other  persons,  take  the  same  up 
and  retire  the  same  before  or  when  they 
should  become  due,  and  so  as  to  prevent 
any  claim  or  demand  in  respect  thereof 
being  made  upon  the  defendant  or  his 
esUte.**    (4).  That  J.  P.,  his  executors 


or  administrators,  might  ( 
meeting  of  the  creditors  I 
stating  the  subject  to  be  br< 
ward,  and  all  resolutiona  pas 
major  part  in  number  and  n 
creditors  present,  personally  oi 
should  be  valid,  and  bind  all 
tors.  (5).  That  if  the  deed 
operate  under  the  provision 
Bankruptcv  Act,  1861,  neve 
should  be  binding  on  all  crec 
should  execute  or  accede  to  i 
it  should  be  decided  by  any  < 
legal  tribunal  that  the  deed 
binding,  J,  P.  was  empoweri 
cute  a  further  deed  or  deeds 
provisions  of  The  Bankro] 
1861. 

1.  Held  that  clause  (3)  imp 
creditors  who  had  received  biJ 
negotiable  instruments  an  uni 
obligation,  and  therefore  was 
ing  upon  non-assenting  en 
that  class;  and  consequently 
was  void,  as  not  fulfilling  t 
tions  required  by  sect.  19^ 
Bankruptcy  Act,  1861,  24  an< 
c.  134. 

2.  QiMere,  whether  the  oth< 
were  objectionable  ? 

3.  QiMere,  whether  it  was  obj 
that  the  powers  of  the  trustee 
deed  were  continued  to  his 
and  administratorj?  Baida 
213. 

VI.  Declaration  by  drawee  i 
ceptor  of  a  bill  of  exchange. 
com|)08ition  deed  made  betwe 
fend  ant  of  the  first  part,  a 
the  second  part,  and  the  exc 
assenting  creditors  on  behalf 
selves  and  all  the  creditors  of  i 
dant  of  the  third  part,  by  y 
defendant  covenanted  with  tl 
to  appropriate  half  of  his  f 
income  from  his  profession  o 
until  5s.  in  the  pound  should  1 
and  paid  to  his  creditors  (the  ; 
such  income  to  be  ascertained 
at  certain  times  therein  ra 
And  the  creditors  covenantee 
defendant  to  accept  the  deed  i 
tion  of  their  debts,  claims,  anc 
against  the  defendant,  and  re 
defendant  and  his  future  ei 
their  debts,  claims,  asd  dema 
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Tided  that  the  release  should  not  preju- 
dice or  prevent  any  of  the  creditors  from 
claiming  or  realizmg  any  security  held 
by  them,  or  from  suing  any  person  other 
than  the  debtor  liable  to  payment  thereof 
for  the  recovery  thereof,  less  the  amount 
received  bv  them  under  the  deed,  nor 
prejudice  tne  rights  or  remedies  of  any 
such  creditors  except  as  against  the 
debtor.    Held, 

1.  That  the  deed  was  a  valid  deed 
within  sect.  192  of  The  Bankruptcy  Act, 
1861, 24  &  25  Viet.  c.  134.,  inasmuch  as 
the  covenant  by  the  defendant  was  not 
unreasonable. 

2.  That  notwithstanding  the  proviso 
reserving  remedies  against  sureties  the 
deed  was  pleadable  in  bar.  Keyes  v. 
Elkins,  240. 

VII.  On  the  30th  October,  1862,  a  se- 

Questran  facias,  at  the  instance  of  the 
efendant,  a  judgment  creditor  of  G , 
issued  to  the  Bishop  of  W,,  and  on  the 
31st,  at  9.38  am.,  was  lodged  at  the 
office  of  the  Bishop's  Registrar.  On 
the  Ist  ^ovem^er  a  sequestration  issued, 
which  was  published  on  the  2nd.  On 
the  3 Ist  October,  G.  petitioned  for  adju- 
dication of  bankruptcv  against  himself, 
and  his  petition  was  nled  on  the  same 
day  at  12.25  p.m.;  on  the  17th  November 
the  plaintiff  was  appointed  creditors' 
assignee,  and  on  the  9th  January,  1863, 
applied  for  a  sequestration,  which 
issued  on  the  10th,  and  was  published 
on  the  18th.  Held,  by  the  Exchequer 
Chamber,  affirming  the  judgment  of  the 
Queen's  Bench, 

1.  That  the  profits  of  the  benefice 
did  not  pass  to  the  plaintiff  under  The 
Bankruptcy  Act,  1861,  24  &  25  Vict,  c. 
134.,  until  he  had  obtained  a  seques- 
tration. 

2.  That  the  defendant  was  not  *'a 
creditor  having  security  for  his  debt" 
within  sect.  184  of  The  Bankrupt  Law 
Consolidation  Act,  1849,  12  &  13  Vict. 
c.  106.,  which  disentitles  such  a  creditor 
from  receiving  more  than  a  rateable  part 
of  his  debt. 

3.  And  therefore  that  the  defendant 
was  entitled  to  the  profits  of  the  benefice 
as  against  the  plaintiff.  Hopkins,  Credi- 
tors* Assignee  of  the  Estate  of  the  Rev.  A, 
JV,  Gregory,  a  Bankrupt,  v.  Clarke,  753. 
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BARRISTER. 
See  Contempt  of  Court,  II.,  III. 

BELLIGERENT. 
See  Internatumal  Lato,IV. 

BENEFICE,  PROFITS  OF. 
See  Bankrt^t,  VII. 

BILL  OF  EXCHANGE. 

I.  A  plaintiff  who  commences  an 
action  under  The  Summary  Procedure 
on  Bills  of  Exchange  Act,  1855,  18  & 
19  Vict,  c,  67.,  for  a  cause  wi^in  the 
jurisdiction  of  the  Citv  oi  London  Small 
Debts  Court,  and,  after  the  defendant 
has  obtained  leave  to  plead  under  sect. 
2,  recovers  an  amount  not  more  than 
50/.,  is  deprived  of  his  costs  by  The 
London  (City)  Small  Debts  Extension 
Act,  1852,  15  &  16  Vict,  c,  Ixxvii.  s. 
119.    Harris  v.  SwitUmm,  370. 

II.  Semble  that  the  position  laid 
down  in  some  books,  that  the  holder  of 
a  bill  of  exchange  who  has  brought  an 
action  on  it,  cannot  transfer  it  to  another 
indorsee  for  value  so  as  to  enable  him 
to  sue,  if  the  indorsee  had  notice  of  the 
pendency  of  the  former  action,  cannot 
be  supported .  Deuters  v.  Toumsetut,  613. 

III.  To  an  action  on  an  overdue  bill  of 
exchange  for  25/. ,  drawn  by  L.  payable 
to  himself  or  order  three  months  after 
date,  accepted  by  the  defendant,  and 
indorsed  by  L.  to  the  plaintiff,  the  de- 
fendant pleaded  that,  before  the  com- 
mencement of  the  suit.  A.,  being  the 
holder  of  the  bill,  commenced  an  action 
against  the  defendant  upon  it,  when  it 
appeared,  as  the  fact  was,  that  L,  had 
indorsed  the  bill,  which  action  was  still 
pending.  The  plea  then  averred  the 
identity  of  the  sums  claimed  in  both 
actions,  and  that  the  plaintiff  became 
the  holder  of  the  bill,  and  L.  indorsed 
the  same  to  him  after  it  became  due, 
without  consideration  and  with  notice 
of  the  pendency  of  the  former  action, 
and  of  the  premises:  held,  that  the  plea 
was  bad.  Id. 
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B.  upon  a  bill  of  exchange  purporting 
to  be  drawn  by  A,  and  accepted  by  tbe 
defendant,  and  indorsed  by  A.  to  B.; 
with  a  count  upon  accounts  stated. 
Plea,  that  A.  did  not  indorse  the  bill. 
It  appeared  that  A.,  who  was  possessed 
of  goods,  being  the  stock  in  trade  upon 
his  premises,  died  intestate,  and  in- 
debted to  the  defendant  and  other  per- 
sons; and  it  was  arranged  between  B. 
and  the  defendant,  who  were  two  of  his 
next  of  kin,  that  the  defendant  should 
take  possession  of  the  goods  and  accept 
ft  bill  of  exchange  for  their  value,  pur- 
porting to  be  drawn  Lud  indorsed  by  A, 
The  goods  were  accordingly  delivered 
to  the  defendant,  and  the  bill  declared 
upon  was  drawn  and  indorsed  to  the 
plaintiff  by  procuration  in  the  name  of 
A.,  and  accepted  by  the  defendant. 

1.  Held  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Queen's 
Bench,  that  the  defendant  could  not 
be  allowed  to  set  up  as  a  defence  to  the 
action  that  the  bill  was  not  indorsed  by  A. 

2.  Semble,  That  the  bill  was  evidence 
of  an  account  stated.  Ashpitel,  executor 
qf  James  Peto,  ▼.  JBryon,  723. 

BILL  OF  SALE. 
See  Bankrupt,  I. 

BOARD,  BURIAL. 
See  Ecclesiastical  Law,  IV. 

BOARD,  DISTRICT. 
See  Metropolis  Local  Management  Act. 

BOARD  OF  HEALTH. 

L  Bv  The  Public  Health  Act,  1848,11 
&  12  Vict,  c.  63.  s.  45.  Local  Boards  of 
Health  are  authorized  to  make  and  main- 
tain sewers,  subject  to  the  conditions  in 
sect.  145  that  they  shall  not  use,  injure, 
or  interfere  with  any  watercourse,  stream, 
river  &c.  in  which  the  owner  or  occu- 
pier of  any  lands,  mills  &c.  was  inter- 
ested, without  consent  in  writing  6rst 
had  and  obtained.  The  Local  Govern- 
ment Act,  18.58,  21  &  22  Vict.  c.  98., 
having  by  sect.  63  repealed  sect.  145  of 
Stat.  11  &  12  Vict.  c.  63.,  by  sect.  73 
prohibits  the  Local  Board  from  doing 
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any  act  injuriously  affecting  any  reser- 
voir, river,  or  stream,  &c.,  or  the  snpply, 
quality,  or  fall  of  water  contained  in  any 
reservoir,   river  or  stream^   **  in  cases 
where    any    Company  or    individuals 
would,  if  this  Act  haa  not  passed,  have 
been  entitled  by  law  to  prevent  or  be  re- 
Ueved  against  the  injuriously  affecting 
such  reservoir,  river,  stream,  &c.,"  with- 
out their  consent  in  writing.    The  Local 
Board  of  D.  made  certain  sewers  in 
execution  of  the  powers  of  stats.  1 1  &  12 
Vict.  e.  63.  and  21  &  22  Vict.  e.  98., 
and  in  doing  so  injuriously  affected  the 
stream  S.,  without  having  obtained  the 
consent  of  T.,  who  was  the  occupier  of 
a  mill  on  the  5.,  and  entitled  to  the  flow 
of  the  S.  to  his  mill.     T.  obtained  a 
mandamus  to  the  Local  Board  for  com- 
pensation, and  made  a  claim  :  (1)  For 
damage  sustained  in  consequence   of 
the  Board  opening  the  main  sewer  so  as 
to  allow  the  water  of  the  5.  to  flow 
through  it  for  forty-six  hours.     (2)  For 
the  water  drawn  from  the  5.  and  wasted 
by  the  main  sewer  being  close  to  the  S.: 
(3)  For  a  drain  or  trap  door  being  made 
out  of  the  S.,  and  water  allowed  to  flow 
out  of  the  8.  into  the  trap  door.    (4) 
For  the  Board  having  drained  off  the 
surface  and  refuse  water  from  the  streets 
of  D.  which  had  always  run  into  the  S. : 
Held, 

1.  That  sect.  73  of  stat.  21  &  22 
Vict.  c.  98.  was  not  confined  to  cases  in 
which  a  Court  of  equity  would  grant 
an  injunction  against  the  Local  Board, 
and  that  T.  was  in  the  position  of  a  per- 
son who  would,  if  tne  Act  had  not 
passed,  have  been  entitled  by  law  to 
prevent  the  injuriously  affecting  the  S. 

2.  That  the  works  of  the  Local  Board 
were  not  authorised  by  sect.  73,  and 
therefore  the  claim  of  T.  was  not  the 
subject  of  compensation,  but  ground 
of  action. 

3.  QiMere,  whether  the  acts  of  the 
l^cal  Board  produced  sny  damage  of 
which  T.  could  complain  ?  The  Queem 
V.  The  Darlington  Local  Board  of 
Healthy  515. 

II.  By  sect.  69  of  The  Public  Health 
Act,  1848,  11  &  12  Vict.  c.  63.,  in  case 
any  street,  or  any  part  thereof,  (not 
heing  a  highway),  be  not  sewered, 
levelled,  paved,  flagged,  and  channelled 
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to  the  satisfaction  of  the  Local  Board  of 
Health,  such  Board  may,  by  notice  in 
writinflr  to  the  owners  or  occupiers  of 
the  premises  fronting  &c.,  such  parts 
as  require  to  be  sewered,  levelled.  Sec, 
require  them  to  sewer,  level,  &c.,  the 
same ;  and  if  the  notice  be  not  complied 
with  the  Board  may  execute  the  works 
mentioned  therein;  and  the  expenses 
incurred  shall  be  paid  by  the  owners  in 
default. 

1.  Held,  that  the  Local  Board  had  no 
power  to  require  the  owner  of  a  house 
to  alter  the  part  of  the  street  which  his 
house  fronted  so  as  to  make  it  correspond 
with  the  level  of  the  adjoining  streets. 

2.  Semble^  by  Cockbum  C.  J.  that  the 
Local  Board  have  power  to  require  the 
level  to  be  altered  for  the  purpose  of 
channelling.  Caley,  appellant,  The  Lo- 
cal Board  of  Health  for  the  Borough  <^ 
Kingston  iq)on  Hull,  respondents,  815. 

in.  A  brook,  the  water  of  which  was 
supplied  by  the  drainage,  natural  and 
artificial,  of  a  considerable  area  of  cul- 
tivated soil  belonging  to  private  in- 
dividuals, received  at  the  lower  end  of 
it,  near  a  river  into  which  it  flowed,  the 
drains  of  two  or  three  inhabited  houses. 
By  The  General  Inclosure  Act,  41  6.  3. 
c.  109.  s.  10.,  the  Commissioners  are  to 

set  out  and  appoint  private  roads 

drains,  watercourses,  &c.,  and  the  same 
shall  be  made  and  supported  and  kept 
in  repair  at  the  expense  of  the  owners 
of  the  lands,  directed  to  be  divided  and 
inclosed,  in  such  proportions  as  the 
Commissioners  shall  direct.  In  1809, 
Commissioners  acting  under  a  local 
Inclosure  Act  by  their  award  set  out 
this  brook,  among  others,  as  a  "  public 
drain  or  watercourse,"  and  directed  that 
all  such  drains  should  be  made,  scoured 
and  k^pt  in  repair  at  the  expense  of  the 
proprietors  of  the  lands,  divided  and  en- 
closed by  virtue  of  the  Act,  in  equal 
proportions.  They  also  cleared  out  the 
channel  of  the  brook,  and  in  various 
places  widened  and  deepened  it  to  ren> 
der  it  more  efficient  as  a  means  of  drain- 
ing a  portion  of  the  tract  of  land  which 
was  subject  to  the  provisions  of  their 
Act.  Afterwards  two  of  the  land- 
owners, for  their  own  convenience, 
altered  the  course  of  the  stream,  by 
cutting  artificial  channels  for  short  dis- 


tances. The  brook  is  within  the  hmiU 
of  the  Local  Board  of  G.,  and  it 
having  become  a  nuisance,  a  mandamus 
issued  to  them  to  clear,  cleanse,  empty 
and  keep  it. 

1.  Held,  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court 
of  Queen's  Bench,  that  it  was  not 
a  "sewer"  within  the  Public  Health 
Act,  1848,  11  &  12  Vict.  c.  63.,  and 
therefore  was  not  vested  in  the  Local 
Board  of  Health  under  sect  43. 

2.  Qiusre,  whether,  supposing  the 
brook  to  be  a  sewer,  it  was  within  the 
exception  in  that  section  of  **  sewers 
made  and  used  for  the  purpose  of  drain- 
ing, preserving,  or  improving  land  under 
any  local  Act  of  Parliament." 

3.  Held,  that  a  mandamus  could  not 
go  to  the  Local  Board  of  Health  under 
sect.  46,  to  clear,  cleanse,  and  empty 
and  keep  it.  The  Queen  v.  The  Local 
Board  qf  Health  of  the  Borough  of 
Godmanchester,  936. 

IV.  The  absence  in  the  rate  book 
of  the  seal  of  the  Local  Board  of 
Health  and  the  signature  of  five  of  its 
members,  as  required  by  The  Public 
Health  Act,  1848,  11  &  12  Vict,  e,  63. 
*.  149.,  in  the  case  of  a  non-corporate 
district,  is  a  fatal  objection  to  the 
validity  of  a  district  rate  under  the 
Act.  The  Queen  v.  The  fVorksop  Local 
Board  of  EeaUh,  951. 

V.  Concessum,  that  the  estimate  for  a 
rate  required  by  sect.  98  of  that  Act 
may  be  both  for  prospective  and  re- 
trospective expenses,  at  least  if  the  latter 
were  within  the  six  months  limited  by 
sect.  89*  Id. 

VI.  Q^uere^  whether  a  district  rate 
under  that  Act  is  rendered  void  when 
the  estimate  on  which  it  is  founded,  as 
required  by  sect.  98,  does  not  shew 
with  sufficient  distinctness  the  sums  re- 
quired for  each  of  the  purposes  in 
respect  of  which  the  rate  was  made  ?  Id. 

BOARD,  LOCAL. 
See  Board  of  Health. 
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8ee  Company,  Railway,  IV. 
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BOND,  LLOYD'S. 
See  Company  t  RaUwap,  IV. 

BOUNDARIES. 
See  Eccleiia*Hcal  Law,  III. 

BROOK. 
See  Board  qf  HeaUk,  Ul. 

BRIDGE. 
See  Company,  Raihoay^  III. 

BURIAL  BOARD. 
See  Ecclesiastical  Law,  IV. 

CARRIAGE. 

Of  animals.    See  Company,  Railway^  I., 
v.,  VI. 

Hackney.      See   Towns  Police  Clauses 
Act. 

CERTIFICATE. 

Of  justices.  See  Highway,  Diverting,  fyc. 

Of  Burial  Board.      See  Ecclesiastical 
Law,Y 

CERTIORARI. 
See  Coroner,  IV.,  V,  VI. 

CHANCERY,  ENROLMENT  IN. 
See  Ecclesiastical  Law,  III. 

CHANGING  VENUE,   ABUSE  OF. 
See  Venue,  Abuse  qf  Changing, 

CHANNELLING  STREET. 
See  Board  of  Health,  II. 

CHAPELRY. 
See  Ecclesiastical  Law,  III. 


CHARTER-PARTY. 

Declaration  on  a  charter-partj  mai 
at  Liverpool  between  the  pUiotiflT,  tl 
master  of  a  Prussian  yessel,  guarantee 
577  tons  Engtisk,  and  the  defendant,  i 
freighter  or  charterer,  whereby  it  w 
agreed  that  the  ship  should  take  c 
board  a  full  and  complete  cargo  ai 
proceed  to  Sydney,  and  deliver  it  the 
agreeably  to  bills  of   lading,  in  co: 
sideration  whereof  the  affreighter  shoo 
deliver  the  cargo  to  be  loaded  on  boar 
&c.,  and  should  pay  for  the  use  an 
hire  of  the  vessel  in  respect  of  the  vo; 
age,  1550^  in  full,  "on  condition  ofh< 
Uking  a  cargo  of  not  leas  than  1000  toi 
of  weight  and  measurement,"  payraei 
to  be  made  as  follows :  viz.,  the  captai 
to  receive  the  freight  payable  abroad  i 
per  bills  of  lading,  &c.,  and  the  balanc 
to  be  paid  in  cash  on  sailing,  less  thn 
months'  interest ;  and  that  such  gooc 
only  as  the  charterer  might  direct  shoul 
be  received  on  board,   for  which  tli 
mate  should  give  a  receipt  and  m^asui 
when  tendered  alongside,  as  well  as  k 
weight  of  coals  when  weighed  into  tb 
vessel.      Breach,    that    the    defendai 
made  default  in  loading  the  ship  with 
cargo  as  agreed,  and  did  not  pay  tb 
balance  of   1550^  over  and  above  tb 
freight  payable  abroad  as  per  bills  o 
lading.  Pleas.   First,  that  the  defendan 
did  not  make  default  in  loading  the  shi; 
with  cargo  as  agreed.    Third,  tbst  tb 
ship  did  not  nor  could  take  a  cargo  o 
not  less  than  1000  tons  pursuant  to  tb 
condition.    At  the  trial  it  appeared  tha 
the  action  was  brought  to  recover  tb< 
balance  of  freight  payable  in  advance 
The  defendant  had  loaded  the  ship  dee] 
enough  for  her  voyage  with  855  tons,  ii 
the  following  proportions :  weight  goodi 
525,  measurement  goods  330 ;  but  sb< 
had  still  an  unoccupied  space  for  16( 
tons  of  measurement  goods.     In  ordei 
to  load  a  vessel  with  as  full  a  cargo  si 
she  could  reasonably   and    practicallj 
carry,  it  was  usual,  according  to  Lloyd' i 
rnle  and  the  custom  generally  adberec 
to  at  the  port  of  Liverpool,  to  load  hei 
with  one-third  weight  goods  and  two 
thirds  measurement  goods.     Some  evi 
dence  was  given   of   a  usage  that  io 
a  Sydney  cargo  the  proportion  was  two- 
thirds  weight  and  one-third  measure- 
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ment.  The  jury  found  that,  anstiining 
the  vessel  to  be  loaded  with  ordinary 
weight  and  measurement  goods,  the 
capacity  of  the  ship  was  1000  tons. 
Held,  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Queen's 
Bench, 

1.  That  the  condition  meant  that  the 
ship  was  capable  of  taking  a  cargo  of 
1000  tons  of  weight  and  measurement 
in  the  ordinary  proportion  at  the  port 
of  loading,  and  therefore  was  fulfilled. 

2.  That  this  was  not  a  condition 
precedent ;  and,  if  it  were,  the  defendant 
could  not  plead  it  in  bar,  having  re- 
ceived a  substantial  part  of  the  con- 
sideration for  his  promise. 

3.  Concessum.  That  the  breach  that 
the  defendant  made  default  in  loading 
the  ship  with  a  cargo  as  agreed,  could 
not  be  sustained.  * 

4.  Quare,  if  the  ship  had  fallen 
short  of  the  capacitv  of  1000  tons  weight 
and  measurement  m  the  ordinary  pro- 
portion, whether  advantage  could  be 
taken  of  it  in  reduction  of  damages  ? 
Past  V.  Dowie,  20. 

CHECQUE. 
See  Money  Had  and  Received, 

CHURCH  BUILDING. 
See  Ecclesiastical  Law,  III. 

CHURCHWARDEN. 
See  Ecclesiastical  Law,  I. 

CLERK. 
See  Articled  Clerk. 

COLONY. 
See  Foreign  Dominion  qf  Crown. 

COMMISSIONERS. 

Church    Building.     See  Ecclesiastical 
Lawj  III. 

Of  Inland  Revenue.     See  Towns  Police 
Clauses  Act. 

Of  Police.  See  Commissioners  of  Police, 

Of  Public  Purposes.     See  TVustees  for 
Public  Purposes. 


COMMITMENT  FOR  CONTEM PI'. 

See   Contempt  qf  Court.     Foreign  Do- 
minion qf  Crown. 

COMMON    LAW    PROCEDURE 
ACT,  1864. 

See  Appeal. 

COMMON  MEMORANDUM. 

See  Insurance,  Marine,  II.,  III. 

COMPANY. 

Insurance. 

I.  Ifapartyentersintoanarrangement 
which  can  only  take  effect  by  the  con- 
tinuance of  a  certain  existing  state  of 
circumstances,  there  is  an  implied  en- 
gagement on  his  part  that  he  shall  do 
nothing  of  his  own  motion  to  put  an  end 
to  that  state  of  circumstances  under 
which  alone  the  arrangement  can  be 
operative.  fVilUam  Stirling  the  Younger 
V.  Maitland  and  Boyd,  840. 

II.  An  insurance  Company  covenanted 
with  C.  D.  for  valuable  consideration  to 
appoint  him  their  agent  in  5.,  together 
with  A.  B.,  and  that  if  A.  B.  should  be 
displaced  from  the  agency  they  would 
pay  C.  D.  a  certain  sum  ;  the  Company 
having  transferred  their  business  to 
another  Company,  and  wound  up  their 
affairs  and  dissolved  themselves :  Held 
that  this  was  a  displacement  of  A.  B. 
within  the  meaning  of  the  covenant  Id. 

Railway. 

I.  A  railway  Company  is  entitled  to 
the  protection  against  responsibility  for 
the  carriage  of  animals  given  by  the 
second  proviso  in  sect.  7  of  The  Railway 
and  Canal  Traffic  Act,  1S54,  17  &  18 
Vict.  c.  31.,  although  no  complete  con- 
tract for  carriage  of  the  animal  has  been 
entered  into,  and  no  complete  delivery 
of  it  has  taken  place ;  it  is  enough  if  the 
animal  was  in  the  course  of  being  de- 
livered to  or  received  by  the  Company ; 
per  Blackburn  and  Mellor  J  J.,  dxs- 
sentiente  Cockbum  C.  J.  Hodgman  v. 
Tke  West  Midland  Railway  Company, 173. 

II.  The  Railways  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict.  c.  20.  s.  58., 
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enacts,  "if  in  the  course  of  making  the 
railway  the  Company  shall  use  or  in- 
terfere with  any  road  they  shall  from 
time  to  time  make  good  all  damage 
done  hy  them  to  such  road  ;"  and  if  any 
question  shall  arise  as  to  damage  or 
repair,  it  shall  be  referred  to  two  justices ; 
and  they  may  direct  such  repairs,  and 
within  such  period,  as  they  think  rea- 
sonable, and  may  impose  on  the  Com- 
pany for  not  repairing  a  penalty,  which 
shall  be  paid  to  the  surveyor  &c.  of  the 
road  interfered  with  if  a  public  road,  or 
to  the  owner  if  a  private  road :  provided 
that  in  determining  any  such  question 
with  regard  to  a  turnpike  road  the 
justices  shall  make  allowance  for  any 
tolls  paid  by  the  Company  on  such  road 
in  the  course  of  the  using  thereof: 
Held»  that  justices  had  power  to  make 
an  order  upon  a  railway  Company  to 
repair  highways  which  they  had  used 
by  the  carriage  of  materials  over  them 
for  making  the  railway  and  works,  al- 
though the  materials  were  carried  in  the 
carts  of  contractors  or  of  other  persons 
employed  by  them.  The  West  Riding 
and  Grimsby  Railway  Company,  appel- 
lants. The  Local  Board  of  Health  for  the 
District  of  fVak^eld,  respondents,  478. 

III.  Under  sect.  46  of  Tlie  Railways 
Clauses  Consolidation  Act,  1845,  8&  9 
Vict,  c.  20.,  a  railway  Company  who,  in 
carrying  a  railway  over  a  highway  by  a 
bridge,  lowered  the  level  of  the  high- 
way, is  not  bound  to  keep  the  slope  of 
the  road  in  repair  as  being  part  of  the 
approaches  on  each  side  of  the  bridge. 
The  London  and  North  }Vestem  Railway 
Company,  appellants,  The  Surveyor  for 
the  Township  of  Skerton,  respondent, 
559. 

IV.  A  railway  Company  were  em- 
powered by  their  special  Act  to  raise  a 
capital  of  555,(K.O/.,  and  to  raise  by 
mortgage  any  further  sum  not  exceed- 
ing 185,000/.;  but  no  part  of  such 
further  sum  was  to  be  raised  until  the 
whole  of  the  capital  had  been  subscribed 
for  and  one  half  paid  up.  Part  only  of 
the  capital  was  subscribed  for ;  but  the 
Company,  being  in  want  of  money, 
determined  to  horrow  10,000/  to  enable 
them  to  pay  debts  due  to  the  contractor, 
engineer,   solicitors,  and  for  land,  and 


also  to  meet  a  claim  made  by  } 
for  travelling  expenses  and  loss  of 
The  directors  applied  to  their  ban 
and  obtained  the  sum  required  ox 
security  of  the  joint  and  several 
missorv  note  of  fV,  C,  the  then  c 
man  of  the  Company,  and  of  B.^  oi 
the  directors.  £.,  having  been  < 
pelled  to  pay  the  money,  brooch 
action  against  IV.  C  for  contribu 
The  board  of  directors  resolved  ( 
"  in  order  to  dischari^e  the  liabilit; 
the  chairman  in  the  action  of  B.  aga 
him,  the  secretary  be  autborixed  to 
Lloyd's  bonds  to  the  extent  of" 
Bonds  were  accordingly  sealed  with 
common  seal  of  the  Company,  by  e 
of  which  the  (k)mpany  "acknowlei 
that  they  stand  indebted  to  IT.  C. 
the  sum  of  lOOOZ.  for  money  due  s 
owing  from  the  said  Company  to  i 
said  W.  C. ;  and  the  said  Company, 
themselves,  their  successors  and  assigi 
hereby  covenant  with  the  said  H*. 
his  executors  and  administrators,  to  p 
to  him,  his  executors,  administrators 
assigns,  the  said  sum  of  1000/.  &c 
These  bonds  were  delivered  to  fV.  i 
and  he  assigned  them  to  one  D. 
secure  money  advanced  by  him,  ai 
with  which  money  the  action  broug 
by  B.  against  fV.  C.  was  settled.  Su 
sequently,  the  directors  resolved  th 
the  bonds  should  be  redeemed,  and  th 
the  expenses  incurred  by  the  chairmi 
should  be  paid  by  the  Company  out 
the  first  moneys  in  their  hands.  In  i 
action  brought  by  fV.  C,  upon  one 
these  bonds,  held  that,  taking  into  coi 
sideration  stat.  7  &  8  Vict,  c.  b5.,  Tl 
Companies  Clauses  Consolidation  Ac 
1845,  8  &  9  Vict,  c.  16.,  and  the  speci 
Act.  the  bond  was  illegal,  and  that  t 
could  not  recover.  Chancers  v.  Ti 
Manchester  and  MUford  Railway  Con 
pany,  588. 

V.  A  railway  Company  issued  a  cor 
signment  note  for  the  carriage  t 
cattle  from  O.to  B,,  one  of  the  condilioB 
of  which  was,  "  the  Company  are  m 
to  be  amenable  for  any  consequence 
arising  from  detention  or  delay  in  c 
in  relation  to  the  conveying  or  de 
livery  of  the  said  animals  howeve 
caused :"  held  an  unreasonable  con 
dition  within  the  first  proviso  in  secU 
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of  The  Railway  and  Canal  Traffic  Act, 
1854.17&  18  Ftc^c.  31.  Alldayy.Tht 
Great  Western  Railway  Company,  903. 

2.  Semble,  a  condition  that  a  railway 
Company  shall  not  be  amenable  for  any 
damage  arising  from  over-carria^^e,  how- 
ever caused,  is  unreasonable.  Id. 

COMPENSATION. 

Under  Lands  Clauses  Consolidation 
Act.  See  Lands  Clauses  Consolida' 
Hon  Act. 


Under  Metropolis  Local  Management 
Act.     Si     ~' 
ment  Acty 


Act.      See  Metropolis  Local  Manage' 

'     ty    I.    II.     III. 


Under  Public  Health  Act.     See  Board 
of  Health,  I. 

COMPETENCY  OF  WITNESS. 
See  Evidence. 

COMPOSITION  DEED. 
Sec  Bankrvpt,  II.,  III.,  IV.,  V.,  VL 

CONCEALMENT. 

Of    material    fact.        See     Insurance, 
Marine,  W.  VI.  Y 111.  X. 

CONDITION. 

Averment  of  performance  of.     See  Vex- 
atious Indictments  Act, 

Precedent.   See  Charter-party. 

Unreasonable.     See  Company,  Railway, 
V.  VI. 

CONDUCTOR. 

See  Police,  Commissioners  of. 

CONSIDERATION,  FAILURE  OF. 
See  Money  Had  and  Received. 

CONSOLIDATED  CHAPELRY. 
See  Ecclesiastical  Law,  III. 


CONSPIRACY. 
See  Quarter  Sessions,  I. 

CONSTRUCTION  OF  POLICY. 
See  Insurance,  Marine,  V. 

CONSTRUCTIVE  RELOADING. 
See  Insurance,  Marine,  V. 

CONTEMPT  OF  COURT. 

I.  Every  Court  of  record  has  attached 
to  its  jurisdiction,  as  inherent  in  it,  the 
power  to  punish  for  contempt :  but  if 
the  Court  is  one  of  inferior  jurisdiction, 
the  Court  of  Queen's  Bench  has  autho- 
rity to  intervene  and  prevent  any  usurp- 
ation of  jurisdiction  by  it ;  and,  if  it 
treats  conduct  as  a  contempt  which 
there  is  no  reasonable  ground  for  so 
treating,  may  interfere  to  protect  the 
party  upon  whom  the  power  to  commit 
or  fine  for  contempt  has  been  impro- 
perly exercised.    Ex  parte  Pater,  £99. 

II.  A  barrister  may  be  punished  for 
contempt  of  Court,  even  for  language 
professedly  used  in  the  discharge  of  his 
functions  as  advocate.  Id. 

III.  The  Court  of  Queen's  Bench  has, 
hoviever,  no  jurisdiction  to  act  as  a 
Court  of  appeal  in  such  cases.  There- 
fore where,  on  a  trial  for  felony  at  the 
Middlesex  Quarter  Sessions,  the  counsel 
for  the  prisoner,  whose  mode  of  con- 
ducting the  case  had  been  remarked 
upon  by  the  foreman  of  the  jury,  in 
bis  address  to  the  jury>  uttered  words 
which  reflected  upon  the  foreman,  and 
being  required  by  the  Judge  to  withdraw 
them  refused,  and  was  thereupon  ad- 
judged guilty  of  contempt  and  fined, 
upon  motion  for  a  certiorari  to  remove 
the  order :  Held,  that  as  the  words  used 
might  have  been  and  were  by  the  Judge 
adjudged  to  have  been  used  to  insult 
the  juror,  there  was  no  excess  of  juris- 
diction, and  the  Court  of  Queen's  Bench 
could  not  interfere.  Id. 

See  Foreign  Dominion  of  Crown, 
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CONTRACT. 


CORONER. 


CONTRACT. 

See  Company,  Railway,  IV.,  V^  VI. 

CONTRACT,  PRIVITY  OF. 
See  Money  Had  and  Received, 

CONTRACTOR. 

See  Company,  Raihoay^  II.  MetropoUe 
Local  Management  Act,W.  ObUyation, 
Statutory. 

CONVICTING  JUSTICES. 
See  Quarter  Sessions,  IL 

CONVICTION,  SUMMARY. 

See  Justices  of  the  Peace,  Jurisdiction  qf» 
Quarter  Sessions,  II. 

COPYRIGHT  OF  DESIGNS. 

I.  The  Copyright  of  Desifo^s  Act, 
1858»  21  &22  Vict.  c.  70.  s  5  ,  declares 
"  that  the  registration  of  any  pattern  or 
portion  of  an  article  of  manufacture  to 
which  a  design  is  applied,  instead  or  in 
lieu  of  a  copy,  drawing,  print,  specifi- 
cation, or  description  in  writing,  shall 
he  as  valid  and  eflfectual  to  all  intents 
and  purposes  as  if  such  copy,  drawing, 
print,  specification,  or  description  in 
writing  had  heen  furnished  to  the  regis- 
trar under  The  Copyright  of  Designs 
Acts."  Held,  that  it  was  a  sufllicient 
registration  of  a  design  applicable  to 
the  ornamenting  woven  fabrics  com- 
prised in  class  12  of  stat.  5  &  6  Vict, 
c,  100.,  to  leave  with  the  registrar  a 
pattern  or  portion  of  the  article  of 
manufacture.  M'Crea  v.  Holdsworth 
and  others,  495. 

II.  The  plaintiff  claimed  as  his  design 
the  particular  collocation  of  the  shaded 
and  bordered  stars  upon  an  ornamented 
chain  surface  as  shewn  in  the  registered 
pattern,  thus  forming  together  the  orna- 
mentation of  the  woven  fabric:  the 
stars  and  surface  were  old,  but  the 
combination  was  new :  Held  a  new 
design,  capable  of  being  registered.  Id. 


CORONER. 

I.  Stat  24  &  25  Vict.  c.  100.  s.  6. 
which  enacts  that  **  in  any  iodictmeDi 
for  murder  or  manslaughter,  or  foi 
being  an  accessory  to  any  murder  oi 
manslaughter,  it  shall  not  be  necessarj 
to  set  forth  the  manner  io  which  or  tbi 
means  by  which  the  death  of  the  de 
ceased  was  caused,"  applies  to  a  co 
roner's  inquisition.  The  Qu/eem  v.  hf 
ham,  257. 

IJL  a  coroner's  inquisition,  whid 
found  A.  B.  guilty  of  manslaughter 
omitted  to  state  the  time  at  which  thi 
offence  was  committed :  Held,  that  th< 
objection  was  cured  by  stat.  6  &  7  Viet 
c.  83.  s.  2.,  which  enacts  that  no  inqoi- 
sition  found  upon  any  coroner*8  inquesi 
shall  be  quashed  *'  for  omiuing  to  statt 
the  time  at  which  the  offence  was  com- 
mitted, when  time  ia  not  the  essence  o 
the  offence."  Id. 

III.  It  is  not  necessary  that  the  juron 
on  such  an  inquisition  should  be  swon 
super  visum  corporis,  or  that  they  shoulc 
be  sworn  at  the  same  time,  or  that  the] 
should  all  view  the  body  at  the  sanu 
time.  Id. 

IV.  It  is  no  ground  for  a  certiorari  tc 
bring  up  a  coroner's  inquisition  thai 
evidence  not  upon  oath  was  received.  Id 

V.  Or  that  the  direction  of  the  co- 
roner to  the  jury  was  improper.  Id, 

VI.  Or  that  there  was  no  evidence  tc 
warrant  the  finding  of  the  jury.  Id, 

COSTS. 

See  Bill  of  Exchange,  I.  Higkwav,Repak 
of.    Quarter  Sessions,  IL 

COTTON  MILU 
See  Rate,  Poor,  I. 

COUNCIL,  ORDER  IN. 
See  Ecclesiastical  Law,  III.,  V. 

COUNSEL. 

See  Contempt  of  Court,  lU  lU.    Venue, 
Abuse  of  Changitig. 


COUNTS,  SEVERAL. 


CREDITOR. 
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COUNTS,  SEVERAL. 
See  Indictment, 

COURT. 

Contempt  of.    See  Contempt  qf  Court. 

Of  Commission  of  Sewers.    See  Rate, 
Poor,  IL 

For  Divorce  and  Matrimonial  Qauses. 
See  Husband  and  Wife. 

Payment  of  money  into.    See  Insurance, 
Marine^  XL 

Of  Record.    See  Contempt  of  Court,  I. 

COVENANT. 

See  Bankrupt,  IV.,  V.,  VI.     Company, 
Insurance,  II. 

For  title. 

By  deed  dated  the  9th  September, 
1861,  recitintr  that  the  defendant  had 
contracted  with  the  plaintiff  for  the 
absolute  sale  to  him  of  a  messuage 
and  hereditaments,  and  the  inheritance 
thereof,  free  from  all  incumbrances,  the 
defendant  conveyed  to  the  plaintiff  and 
his  heirs  the  messuage,  &c.,  together 
M'ith  (inter  alia)  all  rights,  liberties, 
privileges,  easements,  profits  and  appur- 
tenances to  the  messuage,  &c.,  belonging 
or  in  anywise  appertaining,  or  usually 
held,  occupied  or  enjoyed  therewith, 
or  deemed  or  taken  as  part,  parcel,  or 
member  thereof,  or  any  part  thereof,  to 
the  uses  and  upon  the  trusts  therein 
mentioned;  and  the  defendant  cove- 
nanted that  notwithstanding  any  act, 
deed,  matter  or  thing  whatsoever  made, 
done  or  permitted  to  the  contrary  by  the 
defendant  or  any  person  or  persons 
claiming  through,  under,  or  in  trust  for 
him,  he  then  had  in  himself  good  right 
and  absolute  authority  by  the  deed  to 
convey  the  messuage,  &c.,  with  their 
appurtenances.  On  the  22nd  June, 
1842,  the  defendant,  then  being  the 
owner  in  fee  of  the  messuage,  &c.,  by 
an  agreement  ip  writing  with  the  owners 
in  fee  of  an  adjoining  building,  agreed 
that  a  certain  cornice  and  certain  spouts 


and  pipes  conducting  the  water  into  a 
spout  belonging  to  the  building,  and  the 
dripping  of  water  from  the  eaves  of  the 
messuage,  and  the  three  windows  on  the 
east  side  of  the  messuage  overlooking 
the  building,  were  encroachments  by  the 
defendant,  and  should  and  might  be 
used  by  him  so  long  only  as  the  other 
parties  to  the  agreement  should  consent 
thereto ;  and  the  defendant  paid  to  the 
other  parties  5s.  as  an  acknowledgment, 
and  agreed  to  pay  Ss.  per  annum  so  long 
as  the  cornice,  spouts,  pipes  or  windows 
should  be  used  by  him.  At  that  time 
the  defendant  had  not  acquired  any 
easement  in  respect  of  the  cornice, 
spouts,  pipes  or  windows  by  the  lapse 
of  twenty  years.  The  plaintiff,  having 
been  interfered  with  in  tne  enjoyment  of 
the  easement  by  the  owners  of  the  ad- 
joining building,  brought  an  action 
against  the  defendant  fo)r  breach  of 
covenant.  Held,  that  the  defendant  had 
conveyed  the  premises  described  so  far 
as  he  possessed  or  could  grant  them; 
but  that  the  covenant  for  title  was 
limited  to  that  which  he  actually  had, 
or  but  for  his  own  act  would  have  had, 
and  that  the  acknowledgment  and  pay- 
ments were  not  an  act  within  that  cove- 
nant.    Thackeray  v.  Wood,  325. 


CREDITOR. 
See  Bankrupt,  IL,  lU.,  IV.,  V.,  VL,  VIL 


CREW. 

Personal  injury  to,  under  running  down 
clause.    See  Insurance,  Marine,  I. 


CROWN. 

Foreign  dominion  of.    See  Foreign  Do- 
minion  qf  Crown, 


CUSTODY,  ILLEGAL. 
See  Justices  qf  the  Peace,  Jurisdiction  qf, 

CUSTOM,  LOSS  OF. 
See  Lands  Clauses  Consolidation  Aet^  I. 


IDOO 


DAMAGES. 


DISPLACEMENT. 


DAMAGES. 

Bte  Appeal.  Board  of  Health.  Jnmranee, 
Life,    Public  Purposes,  Trustees  for, 

EeductioD  of.     See  Charter-party. 

Special.    See  Slander. 

DAYS. 

In  port  of  discharf^e,  how  reckoned.  See 
Insurance,  Marine,  IX. 


DEATH. 

Manner,     cause    and    time    of. 
Coroner,  I.,  II. 


See 


DECEASE  OF  MAGISTRATE. 
See  Husband  and  Wife, 

DECLARATION. 

See  Insurance,  Marine,  X.     Way^  Right 
of. 

DEED,  COMPOSITION. 
See  Bankrupt,  II.,  III.,  IV.,  V.,  VL 

DELAY  BY  RAILWAY. 
See  Company,  Railway,  V. 

DELIVERY  OF  ANIMALS. 
See  Company,  Railway,  I .,  V. 

DEMAND. 
See  Bankrupt,  I.,  IV.,  V.,  VL 

DESIGNS,  COPYRIGHT  OF. 
See  Copyright  of  Designs, 

DIRECTORS. 

See  Insurance,  Life. 

DISCHARGE. 

Days  in  port  of,  how  reckoned. 
See  Insurance,  Marine,  IX. 


DISPLACEMENT. 
See  Cotnpamf,  Insuntmce,  II 

DISPOSITION. 
See  filler  and  Recoveries, 

DISTRESS. 
See  Election, 

DISTRICT  BOARD. 

See  Metropolis  Local  Managemen 
I.,  IL.  Ill,  IV. 

Of  Health.     See  Boorc^  of  Hea 

DISTRICT  RATE. 

See  Board  of  HeaUh,  IV.,  V.,  \ 

DRAIN. 

See  Board  of  Health,  III.      Metr 
Local  Management  Ad^  V. 

DRAMATIC  LITERARY 
PROPERTY. 

/C.,  the  licensed  proprietor  of  a  tl 
under  slat.  ^  ^7  Vict,  c,  68.,  ei 
into  an  arrangement  with  D.  wb 
D.  had  the  u.se  of  the  theatre  foi 
matic  entertainments.  D.  providt 
company,  had  the  selection  of  the 
to  be  represented,  together  witl 
entire  management  of  their  repre 
tion,  and  exclusive  control  ore 
persons  employed  in  the  theatre, 
on  his  part,  paid  for  printing  and  j 
tising,  furnished  the  lighting, 
keepers,  scene  shifters  and  sup 
meraries,  and  hired  the  band,  i 
being  a  necessary  part  of  the  per 
ance.  The  money  taken  at  the  doc 
taken  by  servants  of  K,,  who  ret 
one  half  of  the  gross  receiots  a 
remuneration  for  the  use  of  the  th 
and  handed  the  other  half  to  D.  A 
the  pieces  represented  were  two  y 
L.  had  the  sole  liberty  of  represe 
or  causing   to  be  represented  &< 


DIVERTING  HIGHWAY. 


ELECTION. 
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assiprnee  of  the  author,  under  the  Dra- 
Tuatic  Literary  Property  Acts,  3  8i  4  IV. 
4.  c.  15.  and  5  &  6  Vict,  c,  45.  Held, 
by  the  Exchequer  Chamber,  affirm- 
ing the  judgment  of  the  Queen's 
Bench,  that  no  action  under  those 
statutes  was  maintainable  by  L,  against 
K.,  as  the  above  facts  did  not  shew  that 
those  pieces  had  been  represented  &c. 
by  him,  or  that  there  was  a  partnership 
between  D.  and  him  so  as  to  render  him 
liable  for  the  representation  &c.  of  them 
by  D.    Lyon  and  Wift  v.  Knowles,  751 

DIVERTING  HIGHWAY. 
See  Highway,  diverting,  ^c. 

DIVORCE  COURT. 

See  Husband  and  Wife. 

DUTY,  POST  HORSE. 
See  Towns  Police  Clauses  Act* 

ECCLESIASTICAL. 
Law. 

I.  The  doctrine  laid  down  by  Sir  J, 
Nicholl,  in  Jarratt  v.  Steele,  3  PkilUm. 
167.  169—170  "that  the  possession  of 
the  church  is  in  the  minister  and  the 
churchwardens; — and  that  no  person 
has  a  right  to  enter  it  when  it  is  not 
open  for  Divine  service,  except  with 
their  permission,  and  under  their  au- 
thority," holds  in  the  temporal  as  well 
as  in  the  Ecclesiastical  Courts  :  By 
the  Exchequer  Chamber ;  consisting  of 
ErU  C.  J.,  WUliams  and  Willes  JJ.,  and 
Channell  B. ;  affirming  the  judgment  of 
the  Queen's  Bench,  consisting  of  Cock- 
bum  C.  J.,  Crompton,  Blackburn  and 
Mellor  J  J.  Mary  Griffin  v.  Dighton  and 
Davis,  93. 

II.  In  a  parish  where  there  is  both  a 
lay  rector  and  a  vicar,  the  rector  has  no 
right  to  prevent  the  vicar  having  access 
to  any  part  of  the  parish  church  by  any 
of  its  doors.  Id. 

III.  A  consolidated  chapelry,  formed 
by  order  in  council,  on  the  representa- 
tion of  the  Church  Building  Commis- 
sioners, under  stat.  8  &  9  Vict.  c.  70.  s. 
9.,  the  boundaries  of  which  are  set  forth 
in  the  order,  is  duly  constituted  without 


enrolment  of  the  name  and  description 
of  the  boundaries  in  Chancery,  even 
supposing  it  rendered  essential  by  the 
provisions  of  stat.  59  6.  3.  c.  134.  Si  6. 
TheQueen^  on  the  prosecution  of  the  Burial 
Board  of  Christ  Church  Great  Warley, 
V.  The  Overseers  of  South  fVeald,  391. 

IV.  By  stat.  15  &  16  Vict.  c.  85.  s.  12. 
vacancies  in  a  Burial  Board  may  be 
filled  up  "  when  and  as  the  vestry  shall 
tliink  fit."  By  stat.  18  &  19  Vict.  c. 
12s.  «.  4.  every  vacancy  shall  be  filled 
up  by  the  vestry  within  one  month  after 
the  vacancy;  and,  in  case  of  neglect, 
'*  the  vacancy  may  be  filled  up  bv  the 
Burial  Board."  Held,  per  Cockbum 
C.  J.  and  Blackburn  J.,  Crompton  J. 
dubitante,  that  the  vestry  might  fill  op 
a  vacancy  in  the  Board  at  any  time 
before  the  Burial  Board  did  so,  though  not 
within  one  month  after  the  vacancy.  Id. 

V.  On  the  26th  November,  1858,  three 
vacancies  occurred  in  the  Burial  Board 
of  a  consolidated  chapelry  formed  under 
stat.  8  &  9  Vict.  c.  70.,  none  of  which 
were  filled  up  either  by  the  vestry  or  the 
Board,  until,  on  the  2l8t  June,  1859>  F. 
was  appointed  by  the  vestry  to  be  a 
member  of  the  board.  F.  and  two 
other  members  of  the  Board  signed  a 
certificate  directing  the  overseers  of  5., 
one  of  the  parishes  a  portion  of  which 
was  included  in  the  consolidated  cha- 
pelry, to  pay  the  proportion  of  the  ex- 
penses incurred  in  respect  of  the  burial 
ground  chargeable  on  that  part  ofwthe 
parish  of  S.  On  mandamus  to  the 
overseers  of  S.,  commanding  them  to 
pay  or  raise  the  necessary  sum :  Held, 
per  Cockbum  C.  J.  and  Blackburn  J., 
that  F.  was  duly  appointed,  and  there- 
fore the  certificate  was  valid;  per  Cromp^ 
ton  J.  and  Blackburn  J.,  that  if  qUo  war- 
ranto would  lie  for  the  office  of  member 
of  a  Burial  Board,  as  to  which  quare^ 
the  appointment  of  F.  could  not  be 
questioned  in  this  collateral  proceeding, 
and  then  the  certificate  would  oe  valid.  Id 

Benefice.    See  Bankrupt,  VII. 

EJECTMENT. 
See  Interrogatories, 

ELECTION. 
By    deed  made  the  4th  September, 
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EXGAGEMEXT,  IMPLIED. 
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1843,  fi.  granted  to  A,  license  to  f^t  all 
the   copperas  stone   which    might    he 
found  in  a  certain  part  of  the  manor  of 
M,  for  twenty-one  vears,  at  the  yearly 
rent  of  25/^  payable  half  yearly  on  the 
a4th  Jvne  and  25th  December^  with  a 
proviso  that  if  any  part  of   the  rent 
should  be  in  arrear  for  twenty-one  days, 
it  should  be  lawful  for  B.,  his  heirs  and 
assigns,  by  notice  in  writing  delivered 
to  ^^  his  executors,  administrators  6t 
assigns,  to  determine  the  grant     On 
the  31st  JamMory^  1856,  J.  H,,  who  had 
become  assignee  of  the  licence^  assigned 
the  licence  to  the  defendants  by  way  of 
mortgage,  and  on  the  5tb  August^  1857, 
it  was  absolutely  assigned  to  the  defen- 
dants by  arrangement  under  The  Bank- 
rupt Law  Consolidation  Act,  12  &  13 
Vict.  c.  106.,  who  by  oral  agreement 
granted  to  J.  H.  the  enjoyment  of  all 
the  rights  under  it  on  his  paying  the 
rent  thereby  reserved.     On  the  27th 
March,  1858,  the  plaintiff,  who  had  pur- 
chased the    manor   in   August,    1854. 
distrained  goods  of  J.  H,  and  B.  H,  his 
son,  lying  on  the  part  of  the  manor 
mentioned  in  the  licence,  for  arrears  of 
rent  due  at  Christmas,  1857.    /•  H.  and 
E.  H.  thereupon  brought  actions  against 
the  plaintiff  for  the  illegal  distress,  in 
which  he  suffered  judgment  by  default ; 
and  in  1858,  negociations  for  a  settle- 
ment of  the  actions  and  for  granting 
a  new  licence  to  E,  H.  for  a  further 
term  of  twenty-one  years,  commencing 
on^the  24th  June,  1864,  the  day  on 
which  the  grant  of  the  4th  Sevtembert 
1843,  would  expire,  were  carriea  on  be- 
tween the  attorneys  of  J.  H,  and  of  the 
Elaintiff,  and  it  was  verbally  arranged 
etween  the  plaintiff's  attorney  and  the 
attorney  for  J.  H,  and  E.  H.  that  the 
actions  should   be  settled  on    certain 
terms,  one  of  which  was,  that  such  a 
licence  should  be  granted   to  E,    H. 
These   terms  the    plaintiff  refused  to 
carry  out    On  the  3rd  July,  1858,  the 
plaintiff  gave  a  written  notice  to  the 
defendants  and  J.  if.,  pursuant  to  the 
proviso,  to  determine  the  licence.     On 
the  11th  January,  1839,  the  defendants 
tendered   to  the  plaintiff  50/.  for  two 
years  rent  due  at  Christmas,  1858,  which 
the  plaintiff  refused  to  accept    In  tres- 
pass   for    breaking  and    entering    the 


plaintiff's  close  and  taking  away  cop- 
peras stone,  the  Court  having  power  oa 
a  special  case  to  draw  inferences  of  £Kt: 
1.    Held,  by  the  Exchequer  Cham- 
ber,   affirming    the    iudgment   of  the 
Court  below,   that  the  pUinUflfl  after 
the   cause  of  forfeiture  had  occurred, 
sufficiently  expressed  and  communicated 
to  the  defendants  his  determination  te 
treat  the  licence  as  existing,  and  wai 
bound  by  that  election,  and  therefore 
the  subsequent  notice  was  inoperative. 
I      2.  Qutn-e,  whether,  the  distress  beion 
I  within   six   months  after  the  cause  ol 
forfeiture,  the  period  within  which,  bj 
I  Stat  ilim.  c.  14.  ss.  6,  7,  a  lessor  maj 
I  distrain  after  the   determination  of  a 
.  lease,  would  by  itself  amount  to  sn  elec- 
I  tion  to  treat  the   licence  as  existing  ? 
Ward  V.  Day  and  another^  359. 

ENGAGEMENT,  IMPLIED. 
See  Company,  Insurance, 

ENGINE.  FIXED. 
See  Fishery,  Salmon. 


ENROLMENT. 

See  Ecclesiastical  Law,  III.    FUtes  i 
Recoveries,  I. 


ERROR. 
See  Indictment. 

ESTIMATE. 
See  Board  of  Health,  V.,  VL 

ESTOPPEL. 
SeeBiUof  Baehanye,  IV. 

EVIDENCE. 

Upon  an  information,  under  stat  ! 
G.  4.  c.  83.  s.  3.,  against  a  person  sbk 
to  maintain  his  wife  and  children,  foi 
neglecting  and  refusing  to  do  so,  where 
by  she  and  they  became  chargeaUe  U 
a  Union,  the  wife  of  the  accused  is  no 


EXCHANGE. 


FIRE. 
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a  competent  witness  a^^ainst  bim.    Reeve, 
appellant,  Wood,  respondent,  364. 

See  Coroner,  IV.,  VI.     Way,  Right  of. 

Of  account  stated.    See  Bill  of  Exchange, 
IV. 

Parol.    See  Insurance,  Marine,  VIII. 

EXCHANGE. 
See  Bill  of. 


EXTRADITION. 
See  International  Law, 

FAILURE  OF  CONSIDERATION. 
See  Money  Had  and  Received^ 

FALSE  PRETENCES. 
See  Quarter  Sessions,  I. 

FRIVOLOUS  DEFENCE. 
See  Highway,  Repair  qf, 

FELLOW  SERVANT. 
Negligence  of.    See  Master  and  Servant. 

FENCING  FOOTPATHS. 
See  Towns  Improvement  Clauses  Act. 

FINE. 
See  Highway,  Repair  qf. 

FINES  AND  RECOVERIES. 

I.  The  term  "disposition"  in  3  & 
4  W.  4.  c.  74.  s  38.,  abolishing  lines  and 
recoveries,  is  not  restricted  to  the  deed 
barring  the  entail,  enrolled  in  Chancery 
under  the  Act,  but  comprises  it  and  all 
other  instruments  by  which  the  arrange- 
ment between  the  vendor  and  purchaser 
18  carried  out.    Crocker  v.  IVaine,  697. 


II.  Concessum.  A  conyevaDce  ex- 
ecuted by  a  tenant  in  tail  to  himself  or 
to  his  own  use  is  a  "  disposition"  under 
that  statute.  Id. 


FIRE. 

Goods  consumed  by. 
Marine,  II.,  VI. 


See  Insurance, 


FISHERY,  SALMON. 

The  Salmon  Fishery  Act,  1861,  24  & 
26  Vict.  c.  109.  «.  1 1.,  enacts,  "  No  fixed 
engine  of  any  description  shall  be 
placed  or  used  for  catching  salmon  in 
any  inland  or  tidal  waters ;"  '*  and  for 
the  purpose  of  this  section  a  net  that  is 
secured  by  anchors,  or  otherwise  tem- 
porarily fixed  to  Xhe  soil,  shall  be  deemed 
to  be  a  fixed  engine."  Three  neta,  six 
yards  in  length  and  one  yard  sixteen 
inches  in  depth,  were  set  twelve  yards 
apart,  and  extended  to  near  the  middle 
of  a  river ;  they  were  fixed  at  one  end 
to  a  large  stone  on  the  bank,  and  at  the 
other  end  of  the  net  were  kept  up  by 
corks  with  lead  to  keep  them  down ;  the 
net  gave  way  as  soon  as  a  salmon 
touched  it,  and  the  fish  being  entangled 
in  it  died:— Held,  not  a  fixed  engine 
within  that  section.  Thomas,  appellant, 
Jones,  respondent,  916. 

FIXED  ENGINE. 
See  Fishery,  Salmon. 

FOOTPATHS,  FENCING. 
See  Towns  Improvement  Clauses  Act. 

FOREIGN  DOMINION  OF  CROWN. 

Stat.  25  &  26  Vict.  c.  20.  s.  1.  enacts, 
that  no  writ  of  habeas  corpus  shall 
issue  **•  into  any  colony  or  foreign  domi- 
nion of  the  Crown  where  Her  Majesty 
has  a  lawfully  estoblished  Court  or 
Courts  of  justice  having  authority  to 
grant  and  issue  the  said  writ  and  to 
insure  the  due  execution  thereof  through- 
out such  colony  or  dominion."  In  an 
Act  passed  in  the  Isle  of  Man  in  1817, 
**  for  altering  and  amending  the  criminal 
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law  in  the  said  U\e"  is  the  following 
proviso :  *'  that  nothinfur  herein  contained 
shall  extend  or  be  construed  to  extend 
to  affect,  abridge,  or  alter  the  power 
of  Courts  of  justice  and  magistrates 
to  punish  contempts  as  formerly  accus- 
tomed :  and  that  the  House  of  Keys, 
the  Clerk  of  the  Rolls,  and  the 
Registrars  of  the  Ecclesiastical  Courts, 
when  in  the  execution  of  their  respective 
offices,  have  and  shall  have  the  power 
of  punishing  contempts  in  like  manoAr 
as  any  Court  or  magistrate  within  the 
said  Isle." 

1.  Held,  that  the  Isle  of  Man  is  not  a 
foreign  dominion  of  the  Crown,  and 
therefore  a  writ  of  habeas  corpus  ad 
subjiciendum  issues  to  it,  notwithstand- 
ing sUt.  25  &  26  Vict.  c.  20.  s.  1. 

2.  Quare,  whether  a  colony  or  foreign 
dominion  of  the  Crown,  in  which  there 
is  a  Court  having  authority  to  issue  a 
writ  similar  in  its  nature  and  effect  to 
the  writ  of  habeas  corpus,  is  within 
that  statute? 

3.  Held  that  the  House  of  Keys  as 
a  legislative  body  has  not  inherent 
power  to  commit  for  contempt ;  and  that 
the  Manx  Act  of  1817  did  not  give  such 
power  to  it  when  acting  in  its  legislative 
capacity.    Ex  parte  Brovm^  280. 

FORFEITURE. 

See  Election,    Insurance,  Life. 

Of  lease.     See  Interrogatories.    Lease, 

FRIVOLOUS  DEFENCE. 

See  Highway,  repair  qf. 

,  FUNDS,  MEANS  OF  RAISING. 

See  Public  Purposes,  Trustees/or,  II. 

GENERAL  AVERAGE. 

See  Insurance,  Marine,  II.,  V.,  VII. 

GENERAL  SEWERS  TAX. 

See  Rate,  Poor,  II. 

HABEAS    CORPUS    AD  SUBJICI- 
ENDUM. 

See  Foreign  Dominion  of  Croum. 


HACKNEY  CARRIAGE. 

See  Toum  Police  Clauses  Act. 

HEALTH,   BOARD   OF. 
See  Board  of  Health. 

HIGHWAY. 

See  Board  qf  Health,  11.  Company 
Railway,  II.,  III.  Metropolis  Loco 
Management  Act,  V. 

Diverting  and  stopping  op. 

I.  Justices  of  the  peace  have  n 
power  under  stat.  5  &  6  fT.  4.  c.  50.  i 
85.  to  order  a  highway  to  be  stopped  u] 
becausSi  in  consequence  of  matters  t 
arise  at  some  future  time,  another  roai 
not  yet  made  will  be  "  nearer  or  mor 
commodious  to  the  public.*'  The  Quee 
V.  The  Local  Board  for  Midgley,  621. 

II.  On  appeal  to  the  Quarter  Session 
against  a  certificate  of  justices  orderirij 
certain  roads  to  be  diverted  and  other 
to  be  stopped  up,^he  Court  may,  unde 
sect.  87t  confirm  the  order  as  to  th 
stopping  up,  and  quash  it  as  to  th 
diverting.  Id. 

Rate.    See  Rate,  Highway. 

Repair  of. 

Stat.  5  &  6  FT.  4.  c.  50.  s.  98.  empowei 
the  Court  before  whom  an  indictroer 
for  non-repair  of  a  highway  is  preferre 
to  award  costs  to  the  prosecutor  if 
shall  appear  to  the  Court  "  that  the  d< 
fence  made**  was  frivolous  or  vexation 
By  Stat.  3  G.  4.  c.  126.  s.  110.,  when 
parish  is  indicted  for  not  repairing 
highway  being  turnpike  road,  an 
the  Court  shall  impose  a  fine  for  tt 
repair  of  the  road,  such  fine  shall  I 
apportioned,  together  with  the  cos 
attending  the  same,  between  the  parie 
and  the  trustees  &c.  An  indictmei 
was  found  against  the  inhabitants  of 
township  for  non-repair  of  a  highwa; 
which  was  also  a  turnpike  road,  and  tl 
defendants  pleaded  guilty,  having  thn 
days  before  the  Assises  given  notice  i 
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their  intention  to  do  so,  and  a  fine  was 
imposed,  the  levyinf^  of  it  beinf?  respited 
to  a  subsequent  Assizes.  At  those 
Assizes  the  Judge  made  an  order,  which, 
after  reciting  that  it  did  not  seem  just 
that  the  fine  should  be  apportioned  be- 
tween the  inhabitants  of  the  township 
and  the  turnpike  trustees,  ordered  that 
a  sum  sufficient  for  the  repair  should  be 
levied  upon  the  inhabitants  of  the  town- 
ship ;  and,  after  farther  reciting  that  the 
defence  made  was  frivolous,  awarded 
costs  to  the  prosecutor.  Held,  that  the 
Judge  had  no  power,  under  either  en- 
actment, to  make  that  part  of  the  order 
which  related  to  costs.  The  Queen  v. 
The  Inhabitants  of  the  Toumship  of 
Denton,  821. 

HOLDER. 
Sec  Bill  of  Exchange,  II.,  HI. 

HOUSE  OF  KEYS. 
See  Foreign  Dominion  of  Crown. 

HULL. 
Sec  Insurance,  Marine,  H.,  VHL 

HUSBAND  AND  WIFE. 

See  Evidence, 

Under  stat.  20  &  21  Vict.  c.  85.  *.  21., 
the  application  to  discharge  an  order  for 
the  protection  of  a  wife's  property  must 
be  made  to  the  magistrate  by  whom  it 
was  granted ;  or,  semble,  to  the  Court 
for  Divorce  and  Matrimonial  Causes. 
The  Queen  v.  T.  J,  Arnold,  Esquire,  322. 

ILLEGAL. 
Bond.    See  Company ^  Railway,  IV. 

Custody.    See   Justices  qf  the    Peace, 
Jurisdiction  of 

IMPLIED  ENGAGEMENT. 
See  Company,  Insurance, 
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INCLOSURE  ACTS. 
See  Board  of  Health,  III. 

INDICTMENT. 

Where  an  indictment  contains 
several  counts,  it  is  not  ground  of  error 
that  no  verdict  has  been  given  on  some 
of  them,  provided  a  verdict  has  been 
found  on  one  good  count,  and  judgment 
given  generally.  Latham,  and  others  v. 
The  Queen,  635. 

See  Highway,  Repair  of.  Rate,  Highway. 

Vexatious.      See  Vexatious  Indictments 
Act. 

INDORSEMENT. 
See  BUI  of  Exchange,  II.,  III.,  IV. 

INFORMATION,  WANT  OF. 
See  Justices  of  the  Peace,  Jurisdiction  qf' 

INJURIOUSLY  AFFECTING 
LANDS. 

See    Lands    Clauses  Consolidation 
Act,  I.,  II.,  III. 

INJURY. 

See  Obligation,  Statutory. 

INLAND    REVENUE,   COMMIS- 
SIGNERS  OF. 

Sec  Towns  Police  Clauses  Act. 

INQUISITION. 

See  Coroner,  I.,  U.,  HI.,  IV. 

INSTRUMENT,  NEGOTIABLE. 

See  Bankrupt,  V. 

INSURANCE. 
Life. 

A  deed  by  which  the  defendant  as- 
signed a  policy  of  insurance  on  his  life 
for  1000/.  to  trustees  for  his  creditors, 
contained  a  covenant  that  he  would  not 
do  any  act  or  thing  by  which  the  policy 
should  be  forfeited.     The  policy  was 

B.  &  8. 
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subject  to  a  condition  that  if  the  assured 
should  go  beyond  the  limits  of  Europe 
without  licence  from  the  directors  the 
policy  should  be  void.  In  an  action  for 
a  breach  of  covenant  in  that  the  de- 
fendant went  beyond  the  limits  of  Europe 
without  licence  from  the  directors : 
Held,  that  the  measure  of  damages  was 
the  present  value  of  the  policy  to  be 
assessed  by  an  actuary,  taking  into  con- 
sideration the  fact  that  the  defendant 
covenanted  to  pay  and  should  pay 
premiums  on  the  policy.  Hawkins  and 
another  v.  Cuulthurst,  343. 

Marine. 

I.  A  policy  of  marine  insurance  for 
4000/.  for  twelve  months  on  the  ship 
•*  Rouen**  and  her  freight,  contained  the 
following  clause :  "  And  we  the  assurers 
do  further  covenant  and  agree  that  in 
case  the  said  vessel  shall,  by  accident  or 
negligence  of  the  master  or  crew,  run 
down  or  damage  any  other  ship  or 
vessel,  and  the  assured  shall  thereby 
become  liable  to  pay  and  shall  pay  as 
damages  any  sum  or  sums  not  exceed- 
ing the  value  of  the  said  vessel  Rouen 
and  her  freight,  by  or  in  pursuance  of 
any  judgment  of  any  Court  of  law  or 
equity  given  in  any  suit  or  action  de- 
fended with  our  previous  consent  in 
writing,  or  by  or  in  pursuance  of  any 
award  made  upon  reference  entered  into 
by  the  assured  with  our  previous  con- 
sent in  writing,  we  the  assurers  shall 
and  will  bear  and  pay  such  proportion 
of  three  fourth  parts  of  the  sum  so  paid 
as  aforesaid  as  the  sum  of  4000/  hereby 
assured  bears  to  the  value  of  the  said 
vessel  Rouen  and  her  freight.'*  The 
ship  "Rouen**  having  run  down  another 
ship,  whereby  some  of  her  crew  wore 
drowned,  and  the  owners  of  The  Rouen 
having  been  condemned  by  the  Court 
of  Admiralty  to  ])ay  damages  to  the 
personal  representatives  of  the  deceased 
for  the  loss  of  those  lives  :  held,  that  the 
above  clause  did  not  apply.  Taylor  and 
others  v.  Dewar,  58. 

II.  In  apolicyof  insurance  upon  a  stca- 
mtrin  the  ordinary  form,  the  hull  and  the 
machinery  were  separately  valued,  with 
a  clause,  "averavre  on  the  whole  or  on 
each  as  if  separately  insured."  The 
steamer  had  discharged  her  cargo  at  C , 


and  while  she  lay  there  without  a' 
cargo  on  board,  her  hull  was  damag 
by  fire.  The  costs  of  repairs  to  the  hi 
amounted,  after  a  deduction  of  the  usi 
oue-thira,  to  386/.  12*.  6rf.,  includi 
the  sum  of  9/.  05.  \d.  for  Lloyd's  si 
yeyors*  fees.  An  additional  sum 
55/.  5*.  lOd.  was  expended  in  extingui^ 
ing  the  fire.  It  was  proposed  to  a 
this  to  the  other  sum,  so  as  to  take  t 
case  out  of  the  common  3  per  ce 
memorandum.  In  an  action  for  p; 
ticular  average  on  the  hull :  he 
by  the  Exchequer  Chamber,  affir 
ing  the  judgment  of  the  Quee 
Bench,  that  these  expenses  roust 
apportioned  to  the  hull  and  machim 
according  to  their  respective  values,  a 
that  only  the  sum  due  for  the  hull  coi 
he  added  to  the  direct  loss  on  the  hi 
Oppenkeim  and  others  v.  Fry,  348. 

III.  A  policy  of  insurance  was 
fected  upon  freight  to  **  be  valued  at 
under.*^  The  policy  was  in  the  usi 
form,  containing  the  common  men 
randum,  which  was  immediately  f 
lowed  bv  the  words,  "  On  frei^i 
warrantee!  free  of  capture,  seizu 
piracy,  detention,  or  the  consequences 
any  attempt  thereat."  In  the  marj 
nearly  ofjposite,  but  a  little  above  thi 
words,  "  1300/.*'  was  written  in  figur 
Held,  that  this  was  not  a  valued  polii 
Wilson  V.  Nelson,  354. 

IV.  Policies  of  insurance  are 
be  construed  according  to  the  sa: 
rules  as  all  other  written  contrac 
namely,  by  ascertaining  the  intention 
the  parties,  to  be  gathered  in  the  fi 
instance  from  the  words  of  the  insti 
ment,  but  inter])reted,  if  necessary, 
the  surrounding  circumstances.  By  i 
Exchequer  Chamber,  affirming  the  ( 
cision  of  the  Queen's  Bench.  Cam 
Josling  v.  Sir  Moses  Montefiore,  Ba\ 
408. 

V.  A  I  oliry  of  insurance  was  eftec 
on  the  ship  **  Dos  llcnnanos'*  and  1 
carpfo  "at  and  from  port  or  ports  in 
river  Plate  to  the  United  Kingdom,^  & 
"beginning  the  adventure  upon 
said  goods  and  merchandizes  from  ' 
loadin>f  thereof  aboard  the  said  shif 
as  above  ;"  the  insurance  being  effec 
to  protect  the  interest  of    the  own 
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resident  in  the  river  Plate.  The  carjyo 
had  been  shipped  in  Patagoniaon  board 
the  ship,  then  bearinfir  another  name,  des- 
tined for  England.  She  arrived  at  Monte 
Video  in  the  rivur  Plate  in  a  damaged 
state,  and  a  portion  of  her  carj^o  was 
taken  out  for  the  pnrpose  of  repairing 
her,  and  thj  i  reloaded.  On  beina:  re- 
paired, she  an  1  her  carffo  were  pur- 
chased by  particn  at  Monte  Video,  who 
cbant?ed  her  name  and  the  above  insur- 
ance was  afterwards  effected.  An 
averasje  loss  of  the  ship  and  carj^o 
havin((  taken  place,  held  that  the  under- 
writers were  liable.     Id, 

Vr.  Queere,  by  the  Court  of  Queen's 
Bench,  of  the  doctrine  in  Boyd  v. 
Dubois,  3  Cam/rb.  133,  that  if  goods 
which  are  insured  are  put  on  board  a 
ship  in  a  state  likely  to  take  fire,  and 
they  are  consumed  by  some  other  cause, 
the  policy  is  not  vitiated  by  the  fact  of 
the  state  of  the  goods  not  having  been 
disclosed  to  the  under  writers.     Id. 

VII.  The  plaintiffs  effected  with  the 
defendants  a  policy  of  assurance  on  a 
ship  and  her  cargo  of  guano,  which 
contained  the  following  clause :  **  free 
from  all  average  or  claim  arising  from 
jettison  or  leakage  unless  consequent 
upon  stranding,  sinking  or  fire."  Dur- 
ing the  voyage  the  ship,  by  tempestuous 
weather,  became  leaky,  and  was  com- 
pelled to  put  into  a  port,  and  was  there 
found  unfit  to  proceed  on  her  voyage, 
which  was  abandoned,  and  the  ship  and 
goods  sold.  Held,  by  the  Queen's 
liencb,  and  judgment  affirmed  in  the 
Exchequer  Chamber,  that  the  plaintiffs 
were  entitled  to  recover  as  for  an 
average  loss.  Carr  and  another  v.  The 
Royal  Exchange  Assurance  Corporation, 
433. 

VIII.  Declaration  on  a  policy  of  in- 
surance on  a  ship  called  The  Kniar 
Borantinsky,  •*at  and  from  the  Tiive  to 
Odessa  or  another  port  in  the  Blnclr 
Sea,"  the  length,  breadth,  draught  and 
tonnage  whereof  wcru  specified  in  a 
memorandum  on  the  face  of  the  policy 
at  the  time  of  making  the  policy.  Pica, 
unseaworthiness,   on   which    issue    was 

{'oined.  On  the  trial  it  appeared  that, 
)efore  the  execution  of  the  policy,  the 
plaintiff  wrote  letters  to  the  defendant 
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describing  the  dimensions  &c.  of  the 
ship,  and  stating  that  she  was  a  new 
iron  steamer,  and  took  no  cargo,  but 
only  coals  enough  for  her  use  to  Gibraltar, 
where  she  would  coal  again.  The  di- 
mensions of  the  ship  were  also  stated 
in  a  memorandum  on  the  policy.  The 
ship  was  intended,  after  accomplishing 
the  voyage,  to  bti  employed  in  river 
navigation  only,  and  was,  as  to  her  hull, 
built  and  adapted  to  such  navigation 
exclusively,  and  could  not  by  any 
strengthening  apphanccs  be  rendered 
fit  to  encounter  the  ordinary  perils  of 
the  voyage;  but  before  commencing  the 
voyage  certain  appliances  were  put  into 
and  upon  her  hull  to  assist  her  in  en- 
countering the  perils  of  the  voyage.  The 
Judge  directed  the  jury  that  if  the 
plaintiff  had,  before  the  execution  of  the 
policy,  brought  to  the  knowledge  of  the 
defendant  the  nature  and  description  of 
the  vessel,  and  the  more  than  ordinary 
risk  that  such  a  vessel  would  necessarily 
encounter  on  the  voyage,  and  if  the 
vessel  at  the  time  of  commencing  the 
voyage  had  been  by  the  strengthening 
appliances  made  as  seaworthy  as  a  vessel 
of  such  a  nature  and  description  could 
reasonably  be  made,  they  should  find 
for  the  plaintiff.  The  jury  having  found 
for  the  plaintiff: 

1.  Held,  that  the  direction  was  right, 
for  that  the  warranty  of  seaworthiness 
was  limited  to  the  capacitv  of  the  vessel, 
and  therefore  was  satisfied. 

2.  Qucere,  whether  parol  evidence  as 
to  the  character  of  the  vessel  was  ad- 
missible to  qualify  the  ordinary  war- 
ranty of  seaworthiness?  Clapham  v. 
Langton,  729. 

IX.  Policy  of  insurance  on  ship  at 
and  from  **  L.  to  any  port  or  ])ort8  in  the 
South  and  North  Pacific  Oceans  in  any 
order  backwards  and  forwards,  and  dur- 
ing thirty  days'  stay  in  her  last  port  of 
discharge:"  these  words  were  writien  : 
in  other  respects  the  policy  was  in  the 
usual  printed  form.  The  ship  arrived 
at  her  last  j)ort  of  discharge  at  7  p.m. 
on  the  23lh  May,  and  anchored  there, 
and  so  remained  until  the  24th  June,  on 
which  day,  at  3.45  a.m.,  she  was  driven 
on  shore  in  a  gale  of  wind  and  lost. 
Held,  that  the  thirty  days  wcrj  to  be 
reckoned    from   the   expiration   of   the 
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arrived  at  her  last  port  of  discbarKe, 
and  therefore  the  loss  was  covered  by 
the  policy.  The  Mercantile  Marine  In- 
surance Company,  Limited,  v.  Titkering- 
ton,  765. 


X.  The    plaintiffs    were    agents    m 
London  of  an  insurance  Company  at 
Hong  Kong,  which  had  also  an  agent  at 
Calcutta,     Merchants  at   Calcutta  de- 
airous  of  effecting  insurances  with  the 
Company  make    application    to    their 
agent  before   the   ^oods   are    shipped, 
or    the    name  of    the    intended    ship 
known,  or  the  quantity  or  particulars 
of  the  merchandise  deBned,  and  if  the 
application  is  accepted  a  slip  naming  the 
risk   accepted  is  delivered   to   the   as- 
sured, and   as  soon  as  the  particular 
ship  is  determined  on  a  policy  expressed 
to  be  upon  the  whole  amount  of  merchan- 
dize consigned  by  that  ship  is  drawn  up 
and  delivered  to  the  assured :  what  quan- 
tity of  merchandize  is  covered  by  the 
policy  remains  uncertain  until  actually 
■hipped.    The  Company,  not  deeming  it 
expedient  to  take  uiK)n  themselves  risks 
to  a  greater  extent  than  5000/.  upon  any 
one  ship,  the  plaintiffs  as  their  agents 
in  London  effected  on  their  behalf,  with 
the  defendants  and  others,  open  policies 
of  insurance  to  cover  the  excess  of  5000/. 
upon  any  one  ship.    In  accordance  with 
this  course  of  business  the  plaintiffs 
effected  a  policy  of  insurance  with  the 
defendants,  dated  theSlh  October,  1858, 
for  7000/.    •*  Being  on  goods  .  .  .  part 
of  10,000/.  to  cover  the  excess  of  5000/. 
M'hich   may  be  taken  by  the  Calcutta 
agent  of  The  Hong  Kong  Insurance  Com- 
pany on  any  one  ship."   The  ships  were 
described  as  '*  first-class  ship  or  ships 
as  may  be  declared."     From   time  to 
time,  as  the  plaintiffs  received  advices 
stating  the  names  of  the  ships  and  the 
particulars  of  the  amounts  of  excess  on 
each,   they   made   declarations  of    the 
amounts  and  names  of  the  ships  to  the 
defendants,     and     endorsements    were 
made   of  those   declarations  upon   the 
back  of  the  policy.     On  the  14th  Feb- 
ruary, 1859,  before  the  preceding  policy 
was    fully  appropriated,    the    plaintiffs 
effected   a  further  policy  of  the   same 
kind  for  7000/.,  with  a  memorandum 
•'  to    follow    and    succeed    policy   8th 


appropriated  by  declarations  indorse 
thereon.  A  similar  policy  was  effecte 
by  the  plaintiffs  with  the  defendant 
dated  the  3l8t  March,  1869.  On  tli 
16th  March,  I860,  there  remained  500(1 
unappropriated  on  this  policy.  On  tJ 
Slime  day  a  telegram,  dated  Calcutt 
March  10th,  arrived  in  London,  an 
was  known  to  the  plaintiffs  and  d 
fendants.  viz.,  "  Ship  R.  G.  burnt  ar 
scuttled  some  cargo  will  be  saved."  C 
the  17th  March,  the  plaintiffs  appr 
priated  the  remaining  5000/.  D|)on  t1 
policy  of  the  31st  March,  1859,  to  oth 
ships.  On  the  19th  March,  I860,  t 
plaintiffs  effected  a  further  policy  in  t 
usual  terms  for  10,000/.  to  follow  ai 
succeed  the  policy  of  the  Slst  Man 
1859.  On  the  21  St  March  the  plainu 
in  due  course  received  instructions  frc 
the  Calcutta  agent,  despatched  on  t 
15th  February,  for  an  insurance  on  t 
R.  G.,  and  immediately  notified  to  t 
defendants  that  the  declaration  of  i 
surance  in  excess  of  5000/.  on  the  car 
of  the  R  G.  would  be  made  upon  l 
policy  of  the  19tb  March,  and  on  I 
26th  March,  having  received  the  f 
particulars  from  Calcutta,  indorsed 
the  policy  a  declaration  of  theamot 
in  excess  of  5000/.  upon  that  ship.  < 
the  24th  March,  I860,  before  the  1 
mentioned  policy  was  exhausted  a 
while  there  remained  upwards  of  50C 
unappropriated  upon  it,  the  plaint 
effected  a  further  policy  with  the 
fendants  for  20,000/.  to  follow  the  pol 
of  the  19th  Marckt  1&60,  and  amen 
randum  was  indorsed  on  the  pol 
of  the  19th  March,  I860,  as  J 
lows,  "  20,000/.  to  fullow  25th  Mart 
such  date  being  a  mistake  for  the  2 
March.  Similar  policies  were  from  ti 
to  time  effected  during  the  currenc; 
the  preceding  policy,  and  there' 
mained  upon  the  last  of  them 
amount  unappropriated  more  than  si 
cient  to  cover  the  amount  for  the  R 
Held,  that  the  plaintiffs  were  enti 
to  I  ecover  in  respect  of  the  excess  < 
5000/.  upon  the  cargo  of  the  R.  G., 
asmuch  as  :  (l)  The  fact  of  the  lo« 
the  R.  G.  being  known  at  the  tim 
the  policy  of  the  19th  March,  I860, 
not  affect  its  validity;  (2)  it  was 
then  known  that  the  defendants*  C 
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pany  had  any  excess  over  5000/.  upon  | 
thecarffoof  the  H.  6. ;  and  {3)  semble,  the 
plaintiffs  would  have  been  entitled  to  re- 
cover if  it  had  been  known.  Gledstanes 
and  others  y.  The  Corporation  of  the 
Royal  Exchange  Assurance,  7i'7- 

XI.  The  plaintiffs  having  declared 
on  a  policy  of  insurance  with  a  count 
for  money  had  and  received,  the  de- 
fendants paid  the  amount  of  the  pre- 
miums into  Court  on  that  count,  plead- 
inf^  to  the  count  on  the  policy  so  as  to 
raise»  amongst  other  defences,  that  of 
unseaworthiness,  llie  plaintiffs  took 
the  money  out  of  Court  in  satisfaction 
of  the  claim  under  the  count  for  money 
had  and  received.  At  the  trial,  the 
defence  of  unseaworthiness  having  been 
given  up,  a  special  case  was  stated  for 
the  opinion  of  this  Court,  which  was 
afterwards  taken  into  the  Exchequer 
Chamber,  and  in  both  Courts  it  was 
held  that  the  plaintiffs  were  entitled  to 
recover  as  for  an  average  loss.  The 
amount  of  the  average  loss  was  referred 
to  and  ascertained  by  average  staters, 
but  this  not  being  done  before  the  argu- 
ment of  the  case,  a  nominal  judgment 
for  3500/.  was  entered  up  for  the  pur- 
pose of  taking  the  case  into  error. 
Held,  that  the  plaintiffs  were  not  en- 
titled to  enter  judgment  and  take  out 
execution  for  the  entire  amount  of  the 
average  loss  without  giving  credit  to 
the  defendants  for  the  amount  paid  into 
Court  and  taken  out  by  them.  Carr 
and  another  v.  The  Royal  Exchange 
Assurance  Corporation,  Carr  and  ano- 
ther V.  Sir  Moses  Montefiore,  Bart.,  941. 

INSURANCE  COMPANY. 

See  Company,  Insurance. 

INTERFERENCE  WITH  WATER- 
COURSE. 

See  Board  qf  Health,  I. 

INTERNATIONAL  LAW. 

I.  Stat. 6& 7  Vict.  c.  76.  s.  1.  enacts, 
that  in  case  requisition  shall  be  made 
by  the  authority  of  the  United  States  of 
America^  in  pursuance  of  a  treaty  be- 
tween them  and  this  country  of  the  9th 
August,  1842,  for  the  delivery  up  of  any 


person  charged  with  certain  crimes 
therein  specified,  among  which  is 
"  piracy,"  committed  within  the  juris- 
diction of  the  United  States,  who  shall 
be  found  within  the  territories  of  her 
Majesty,  such  person  may  be  appre- 
hended and  delivered  up  to  justice  : 
Held,  by  Crompton,  Blachburu  and  Shee 
JJ.,  dissentiente  Cochburn  C.  J.,  that 
"  piracy"  here  must  not  be  understood 
in  the  sense  of  piracy  by  the  law  of 
nations,  but  of  acts  made  piracy  by  the 
municipal  law  of  the  United  States.  In 
re  livnan  and  others,  645. 

II.  In  order  to  enable  a  justice  of  the 
peace  to  issue  his  warrant  under  this 
statute  for  the  apprehension  and  com- 
mittal for  trial  of  an  accused  person,  it 
need  not  appear  that  there  was  an  origi- 
nal warrant  for  his  apprehension  in  the 
United  States,  or  depositions  taken 
against  him  there.  Id. 

III.  The  warrant  of  such  justice  of  the 
peace  need  not  allege  that  the  evidence 
before  him  was  taken  upon  oath.  Id, 

IV.  Concessum.  In  time  of  peace  any 
act  of  depredation  on  a  ship  is  prim  A 
facie  an  act  of  piracy :  but  in  time  of 
war  between  two  countries  the  pre- 
sumption is  that  depredation  by  one  of 
them  on  a  ship  of  the  other  is  an  act  of 
legitimate  warfare.  It  is  immaterial 
whether  the  act  was  done  by  soldiers 
or  volunteers,  and  whether  it  was  com- 
manded by  the  belligerent  sUte,  or 
when  done  ratified  by  it.  Id, 

INTERROGATORIES. 

In  ejectment  by  landlord  against 
lessee  to  recover  possession  of  premises 
and  enforce  a  forfeiture  by  reason  of 
the  defendant  having  underlet,  the 
Court  will  not  allow  the  plaintiff*  under 
The  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict,  c.  125.  s.  51.,  to  deliver 
interrogatories  to  the  defendant,  where 
the  answers  might  subject  him  to  a  for- 
feiture of  his  interest  as  lessee.  Pye  v. 
Butterjield  and  others,  829. 

INTERRUPTION. 
See  fVay,  Right  of, 

IRREMOVABILITY. 
See  Pauper* 


1010 


ISLE  OF  MAX. 


ISLE  OF  MAX. 

See  Foreign  Dominion  of  Crown. 

JUDGE. 
Sec  Contempt  of  Court. 

JUDGMENT. 
See  Indictment, 

JURISDICTION. 

See   Contempt  of  Court,     International 
Law, 

Of  J U8ti ce8  of  the  Pea ce .   See  Justices  of 
the  PeacCy  Jurisdiction  of. 

Of  Quarter    Sessions.       See    Quarter 
Sessions, 

JUROR,  INSULTING. 
See  Contempt  of  Courts  III. 

JUSTICES  OF  THE  PEACE. 

Certificate  of.     See  HUjhuay,  Diverting 
and  Stopping  up. 

Convicting.     See  Quarter  Sessions,  II. 

Jurisdiction  of. 

ITie  appellants  were  a]i])rehcn(1ecl  Find 
brought  before  a  magistrate  char^'tii 
with  Belting;  fire  to  tlic  lellers  in  a  pillar 
box.  On  their  appearance  at  a  Peily 
Sessions  to  answer  the  charge,  after 
witnesses  had  been  examined  and  cross- 
examined,  they  were,  at  the  application 
of  the  prosecutor,  remamled  on  bail  for 
a  week.  At  the  adjourned  Sessions  tht- 
attorney  for  the  pn)secution  stated  that 
he  should  proceed  against  the  apprl- 
lants  under  slat.  .4  &  25  Vict,  c  1)7. 
*.  52.,  and  asked  their  attorneys  whether 
they  would  plead  guilty  to  such  charge, 
or  whether  further  evulence  should  bv 
offered  in  support  of  it ;  they  answered 
that  he  must  go  on  and  j)rove  his  case  : 
other  witnesses  were  then  examined  and 
cross-examined;  and  after  the  case  for 
the  prosecution  was  closed,  the  attor- 


KEYS,  HOUSE  OF. 

neys  for  the  appellants  objected  that 
no  information  on  oath  had  been  laki 
as  required  by  sect.  62,  and  the  app 
lants  were  not  found  committing  1 
offence,  they  were  not  legally  in  c\ 
tody,  and  therefore  the  justices  had 
jurisdiction  to  convict  them  of  ' 
olfence  then  charged.  The  offence  w 
which  the  appellants  were  first  char^ 
was  a  felony  punishabh*  under  sect.  1 
the  offence  of  which  they  were  convic 
was  punishable  on  summary  convicti 
Held,  that  the  want  of  an  informal 
and  a  summons  was  cured  by  the  ; 
pearance  of  the  appellants  before 
justices,  and  that  they  bad  waived 
oljjection  that  they  were  not  le>jally 
custody  on  a  charge  under  sect.  52,  i 
therefore  the  justices  had  jurisHicl 
to  convict  under  that  section.  Tur 
and  another,  appellants.  Her  ^fojesi 
Postmaster  General,  respondent,  756. 


Warrant  of. 


See   International  Li 

IL,  in. 


KEYS,  HOUSE  OF. 

See  Foreign  Dominion  of  Crown, 

KNOWLEDGE  OF  LOSS. 
See  Insurance,  Marine,  X, 

LANDLORD'S  TAXES. 
See  Rate,  Poor,  11. 

LANDS  CLAUSES  CONSOLID. 
TION  ACT. 

I  The  plaintiff  was  lessee  of  a  pul 
house,  situate  in  Crauford  Pwawo 
between  Crauford  Passage  and  Cop^ 
Row  was  a  public  footway  opp.oaiie 
public  house  and  facing  Buwfing  Gi 
Lane  across  Coppice  liou.-.  The  ilfl 
dants,  a  railway  Company,  in  the  ej 
ci>e  oi'  po.vers  under  their  Acts,  fori 
a  tiiniitl  under  dj/picf  i*<w/\  bt-ii.»4  j 
of  tlic  railuay  v. hich  liicy  were 
tliorised  to  mak".  and  pviupa  lioarc 
on  each  .»>ide  of  Cf^ppac  K.ic,  and  ]>!a 
steps  to  enable  the  fool  passeiij^erj 
jiass  up  on  one  side  and  down  the  o\ 
side  of  a  bridge  over  the  hoarding ; 
after  twenty  months  restored  the  hi 
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ways,  footways  and  passages  to  their 
original  state.  Upon  an  inquiry  before 
a  jury  summoned  under  The  Lands 
Clauses  Consolidation  Act,  1845,  8  & 
9  Vict.  c.  18.  s.  C8.,  the  plaintiff  frRve 
evidence  that  immediately  after  Coppice 
Row  was  obstructed  in  front  of  Bowling 
Green  Lane  and  the  footway  the  number 
of  passenj^ers  passing  to  and  fro  along 
Crawford  Pafisage  diminished,  the  cus- 
tom to  and  trade  of  the  public  house 
fell  off,  and  did  not  again  improve  after 
the  hoarding  was  removed,  the  trafhc  of 
the  neighbourhood  having  been  entirely 
altered  by  the  railway  works.  The  jury 
found  that  there  was  no  damage  done 
to  the  structure  of  the  house  or  pre- 
mises of  the  plaintiflT,  but  that  with 
respect  to  the  claim  for  loss  of  proBts 
be  had  sustained  damages,  which  they 
assessed.  In  an  action  to  recover  that 
amount :  held,  by  the  Exchequer  Cham- 
ber, consisting  of  Erie  C.  J.,  Pollock 
C.  B.,  Channell  and  Figott  BB.,  re- 
versing the  judgment  of  the  Queen's 
Bench  consisting  of  Cockburn  C.  J  , 
Blackburn^  Mellor  and  SheeJJ.;  By  Its 
and  Keating  JJ.  diss.;  that  the  loss  of 
custom  occasioned  to  the  plaintiff  by 
the  railway  works  was  not  an  injurious 
affecting  of  his  house  within  sect.  68, 
and  therefore  he  was  not  entitled  to 
compensation.  Rickett  v.  The  Metro- 
politan Railway  Company ^  149. 

II.  Under  sect.  68  of  The  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9 
Vict,  c.  18,  a  party  entitled  to  com- 
pensation in  respect  of  lands,  or  of  any 
interest  therein,  which  shall  have  been 
taken  for  or  injuriously  affected  by  the 
execution  of  the  works,  if  he  desires  to 
have  the  same  settled  by  arbitration, 
must  give  notice  in  writing  to  the  pro- 
moters of  the  undertaking,  stating  **  the 
nature  of  the  interest"  in  the  lands; 
or,  if  he  desires  to  have  the  question  of 
compensation  settled  by  a  jury,  he  must 
give  notice  in  writing  to  the  promoters 
of  the  undertaking,  stating  **  such  par- 
ticulars as  aforesaid."  Held,  that  the 
notice  must  state  the  quantity  as  well  as 
quality  of  the  estate  or  interest,  liealey 
V.  The  Thames  Valley  Railway  Com- 
pany, 769. 

III.  A  claimant,  who  was  occupier 
under  a  lease  for  years,  gave  a  notice 


which  stated  "  the  said  lands  and  here- 
ditaments are  held  by  me  on  lease,  and 
are  used  partly  as  and  for  private 
grounds  and  partly  for  farming  and 
agricultural  purposes."  Held,  that  it 
did  not  comply  with  sect.  68.  Id. 

IV.  A  railway  Act,  7  &  8  Vict.  c. 
xcii.  ss.  216,  217»  containing  precisely 
similar  })rovibions  to  those  in  llie  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9 
Vict,  c,  18.  8.  127.,  enacted  that  "for 
the  purpose  of  making  provision  re- 
specting the  sale  of  lands  acquired  by 
the  Company  under  the  provisioDS  of 
this  Act,  but  which  shall  not  be  re- 
quired for  the  purposes  thereof,"  the 
Company  should  sell  such  superfluous 
lands  within  ten  years  after  the  passing 
of  the  Act;  and  if  the  Company  did  not 
sell  such  superfluous  lands  within  the 
period  aforesaid,  they  were  to  "  vest  in 
and  become  the  property  of  the  owners 
of  the  lands  adjoining  thereto  in  pro- 
portion to  the  extent  of  their  lands  re- 
spectively adjoining  the  same."  -A 
subsequent  Act  obtained  by  the  same 
Company,  26  &  27  Vict.  c.  cxcii.  s,  28., 
enacted:  **The  respective  periods  by 
the  several  Acts  relating  to  the  Com- 
pany limited  for  the  sale  of  the  super- 
fluous lands  are  hereby  respectively 
extended  for  five  years  from  the  passing 
of  this  Act,  and  those  several  Acts 
shall  he  read  and  construed  as  if  that 
period  had  been  fixed  by  each  of  those 
Acts  respectively."  The  land  of  an 
owner  adjoining  to  superfluous  lands 
continued  by  a  line  nearly  parallel  with 
the  railway  until  it  met  the  land  of 
another  owner  also  adjoining  such  lands 
which  slanted  oflf  from  the  railway: 
Held. 

1.  That  these  owners  were  not  en- 
titled to  have  the  superfluous  lands 
divided  between  them  as  tenants  in 
common,  nor  apportioned  between  them 
according  to  the  depth  of  their  land  or 
the  limit  of  the  frontage,  hut  that  the 
pro})er  course  was  to  draw  a  straight 
line  from  the  point  where  the  boun- 
daries of  the  two  adjoining  owners  met 
to  the  nearest  point  of  the  land  actually 
used  by  the  Company  for  their  works, 
and  allot  the  land  on  each  side  of  that 
hne  to  the  respective  owners. 

2.  l*liat  the  words  "  lands  acquired 
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by  the  Coinpanj  under  the  proTiiions 
ot  tbis  Act,  but  wbich  sball  not  be  re- 
quired for  the  purposes  thereof/'  ex- 
tended to  lands  the  reversion  to  or  other 
partial  interest  in  wbich  had  been  ac- 
quired by  the  Company,  and  were  not 
confined  to  lands  acquired  with  the 
right  to  immediate  possession,  so  that 
the  Company  might  enter  upon  and 
apply  them  to  the  purposes  of  the 
TiilwaT. 

3.  'fhat  sUt  26  &  27  Vict  c.  cxcii. 
had  not  the  effect  of  defeating  an  in- 
terest preriously  vested  under  the  pro- 
visions  in  the  former  Act.  Moody  v. 
Corbett  and  others,  and  The  Jxmdon, 
Brighton  and  South  Coast  Railwajf  Cam- 
JMWjr,  869. 

LAY  RECTOR, 
See  Ecclesiastical  Loir,  IL 

LEASK 

An  agreement  for  an  agricultural 
lease  contained  a  stipulation  that  the 
tenant  should  perform  each  year  for  the 
landlord,  "  at  the  rate  of  one  day's 
team-work  with  two  horses  and  one 
proper  person  for  every  50/.  of  rent 
when  required  (except  at  hay  and  corn 
harvest)  without  being  paid  for  the 
same.''  In  ejectment  for  a  forfeiture. 
Held, 

1.  That  the  work  thus  to  be  per- 
formed meant  any  work  for  which 
teams  are  generally  used,  and  therefore 
included  drawing  coals  to  B.  Palace: 
Per  Cockbum  C.  J.,  llightman.  Black- 
bum  and  Mellor  J  J. 

2.  That  the  tenant  was  not  bound  to 
supply  a  cart  or  other  vehicle  for  the 
purpose  of  the  work  ;  Per  Crompton  and 
Blackburn  JJ.;  dissentiente  Mellor  J. 
The  Duke  of  Marlborough  v.  Osbom,  67. 

LEVELLING  STREET. 
See  Board  of  Health,  II. 

LICENCE, 

See  Election,    Insurance,  Life.    Police^ 
Commissioners  of, 

LLOYD'S  BONDS. 
See  Company,  Railway,  IV. 


LOCAL. 

Board  of  Health.  See  Board  of  He 
1.,  II.,  ILL,  lY. 

Government  Act.  See  Bomrd^f  Heal 
Sewera  Tax.    See  Rate,  Poor,  IL 

LONDON  (CITY)  SMALL  DEI 
EXIENSION  ACT. 

Sec  BiU  of  E9chastge. 

LOSS. 

Average.    See  Insurance,  Marmtj 
v.,  VII. 

Of  custom.    See  Lands  Clauses  Can 
datum  Act,  I, 

Knowledge  of.     See  Insmremce,  Mm 
X. 

MACHINERY,  VALUE  OP. 
See  Insurance,  Marine,  IL 

MAGISTRATE. 
See  Hu^and  and  Wife. 

MANAGING  CLERK. 
See  Articled  Clerk,  IL 

MANDAMUS. 
See  Board  of  Health,  I.,  IIL 

MAN,  ISLE  OF. 
See  Foreign  Dominion  of  Crown 

MANSLAUGHTER. 
See  Coroner,  I.,  II.,  III. 

MARINE  INSURANCE. 
See  Insurance,  Marine. 

MARKET  OVERT. 
See  Sale. 
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MASTER  AND  SERVANT. 

M,  was  employed  by  a  railway  Com- 
pany as  their  servant  to  do  work  as  a  car- 
penter to  the  roof  of  an  enf^ine  shed  at  their 
station  whilst  the  railway  traffic  was 
being  carried  on  in  it  by  their  servants. 
In  tne  course  of  this  employment  he 
was  standing  upon  a  scaffold  which  was 
erected  near  to  one  of  the  turntables. 
The  porters  of  the  Company  who  were 
engaged  in  shifting  a  locomotive  engine 
allowed  it  to  project  so  far  beyond  the 
turntable  that,  in  turning  it,  the  end 
of  the  engine,  by  their  negligence, 
struck  against  a  ladder  which  consti- 
tuted one  of  the  supports  of  the  scaffold. 
The  scaffold  gave  way  in  consequence, 
and  the  plaintiff  was  thrown  off  and 
injured.  In  an  action  by  M.  against 
the  Company:  Held,  by  the  Exch. 
Ch.,  affirming  the  judgment  of  the 
Court  below,  that  the  nature  of  ilf.'s 
employment  was  such  as  to  make  him 
and  the  servants  by  whose  negligence 
he  suffered  servants  in  a  common  em- 
ployment, within  the  rule  which  exempts 
the  employer  from  responsibility  to 
his  servant  for  the  consequences  of  the 
negligence  of  a  servant  in  a  common 
employment.  Morgan  v.  The  Vale  of 
Neath  Railway  Company,  736. 

MATERIAL  FACT. 

Concealment  of.    See  Insurance,  Ma* 
rine,  V.,  VI.,  VIII. 

MEASURE  OF  DAMAGES. 
See  Insurance,  Life. 

MEMORANDA. 
Hilary  Vacation,  1864,  148. 
Trinity  Term,  1864,  722. 
Trinity  Vacation,  1864,  765. 

MEMORANDUM. 
On  policy  of  marine  insurance. 

1.  Common.    See  Insurance,  Marine, 

II.,  IIL 

2.  Special.  See  Id.,  VIII.,  X. 


METROPOLIS  LOCAL  MANAGE- 
MENT  ACT. 

I.  A  Disinct  Board  of  Works, 
constituted  under  The  Metropolis  Local 
Management  Act,  18  &  19  Vict.  c.  120., 
arc  not  empowered  by  that  Act  to  pol« 
lute  water  flowing  through  the  lana  of 
another  person,  and  are  therefore  liable 
to  an  action  at  the  suit  of  the  owner  of 
the  land  through  which  it  flows,  who  is 
consequently  not  bound  to  proceed  for 
redress  by  seeking  compensation  under 
that  statute.  Per  the  Exchequer  Cham- 
ber, consisting  of  Erie  C.  J.,  Byles  and 
Keating  J  J.,  and  Channell  and  Bramwell 
BB. ;  diss.  Pollock  C.  B.  and  Pigott  B. 
Cator  V.  The  Board  of  fVorhs  for  the 
Lewisham  District,  115. 

II.  It  makes  no  difference  in  this  re« 
spect  that  the  works  executed  by  the 
District  Board  were  necessary- for  the 
abatement  of  a  nuisance,  even  in  the 
land  of  the  party  injured.    Id. 

III.  Nor  that  the  water  thus  polluted 
lay  outside  the  district  over  which  the 
authority  of  the  District  Board  ex- 
tended. Id. ;  reversing  the  decision 
of  the  Queen's  Bench,  consisting  of 
Cockbum  C.  J.  and  Blackburn  J.    Id. 

IV.  Qmere,  whether  the  Metropolitan 
Board  of  Works  are  so  empowered  by 
theAct?irf.  ' 

V.  A.  was  empowered  under  The 
Metropolis  Local  Management  Act, 
18  &  19  Vict.  c.  120. 5*.  77, 110,111,  to 
make  a  drain  from  his  premises  to  a 
sewer,  by  cutting  a  trench  across  a 
highway,  and  filling  it  up  after  the 
drain  should  be  completed.  For  this 
purpose  he  employed  a  contractor,  by 
whose  negligence  it  was  filled  up  im- 
properly, in  consequence  of  which 
damage  ensued  to  B. :  Held,  by  the  Ex- 
chequer Chamber ;  reversing  the  decision 
of  the  Queen's  Bench,  that  A.  was  res- 
ponsible in  an  action  by  JB.  Gray  and 
Wife  V.  Pullen  and  Hubble,  970. 

MIDDLE   LEVEL   DRAINAGE 
COMMISSIONERS. 

See  Public  Purposes,  Trustees  for,  I. 
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NON-REPAIR^OF  HIGHWAY. 


MILL.  COTTON. 
See  Rate,  Poorj  I. 

MONEY  HAD  AND  RECEIVED. 

The  defendant  chartered  a  ship  to 
K,  at  a  certain  rate  per  week,  to  be  paid 
every  four  weeks  in  advance.  On  the 
second  payment  becoming?  due,  K.  re- 
ceived from  the  plaintiff,  through  whom 
he  had  sub-chartcred  the  ship  to  B.,  a 
cheque  for  half  the  amount  due,  pay- 
able to  the  order  of  the  defendant  upon 
the  terms  that  K,  should  inform  the 
defendant  that  the  advance  was  made 
in  consideration  that  the  ship  should 
be  allowed  to  perform  the  charter.  K, 
paid  the  cheque  to  the  defendant ;  but 
.omitted  to  inform  him  of  the  terms  on 
which  it  had  been  given,  and  he  had  no 
Dotice  of  them ;  and,  the  remainder 
of  the  money  beiny:  unpaid,  the  de- 
fendant,  who  had  obtained  cash  for 
the  cheque,  stopped  the  ship  :  Held,  by 
the  Exchequer  Chamber,  affirming  the 
judgment  of  the  Queen's  Bench,  that 
an  action  for  money  had  and  received 
to  recover  the  an«ount  of  the  cheque 
was  not  mainUinable  by  the  plaintiff 
against  the  defendant,  as  there  was  no 
privity  between  them,  and  that  the 
action,  if  any,  ou^ht  to  have  been 
brought  by  K,     Watson  v.  Russell,  968. 

See  Insurance,  Marine,  IX. 

MONEY,  PAYMENT  OF,  INTO 
COURT. 

See  Insurance,  Marine,  XI. 

NEGLIGENCE. 

Sec  Metropolis  Local  Management  Act,Y. 
Obligation,  Statutory.  Public  Pur- 
poses, Trustees  for,  1. 

Of  fellow  servant.  See  Master  and 
Servant, 

NEGOTIABLE  INSTRUMENT. 
See  Bankrupt,  V. 

NETS. 
See  Fishery,  Salmon, 


NON-REPAIR  OF  HIGHWAY. 

See  Highway,  Repair  of, 

NOTICE. 

Of  appeal.     See  Quarter  Sessions,  II. 

Of  hill  of  exchange.  See  BiU  0/ Ex- 
change, II ,  III. 

Under  Lands  Qauses  Consolidation 
Act.  See  Lands  Clauses  Consolidatiom 
Act,  II.,  III. 

NUISANCE. 

The  owner  of  a  messuage  and  premises, 
attached  to  which  was  an  areai,  let  the 
same  to  a  tenant  from  year  to  year,  and 
died  ;  having  devised  the  property,  with 
an  iron  grating  over  the  area  impro- 
perly constructed  and  out  of  repair  so 
as  to  amount  to  a  nuisance,  to  the  de- 
fendant. The  defendant,  having  no 
notice  of  the  nuisance,  suffered  the 
tenant  to  remain  in  the  occupation  of 
the  premises,  upon  the  same  terms  as 
before,  receiving  rent.  The  wife  of  A. 
having  sustained  damage  by  reason  of 
the  dangerous  condition  of  the  grating : 
held,  by  the  Court  of  Queen's  Bench, 
that  the  defendant,  as  reversioner,  was 
liable  to  an  action  for  the  damage 
thereby  occasioned.  Quaere  by  the 
Exchequer  Chamber  ?  Gandy  and  Wije 
V.  Jubber,  485. 

See  Board  of  Health,  I.,  III.    Metropolis 
Local  Management  Act, 

OATH. 

See  International  Law,  11 L 

OBLIGATION,  STATUTORY. 

W'here  a  statutory  obligation  is 
imposed  on  a  person,  he  is  liable  for 
any  injury  that  arises  to  others  in  con- 
sequence of  its  ha\nng  been  negUji^entiy 
performed,  and  this  whether  it  were 
performed  by  himself  or  by  a  con- 
tractor employed  by  him.  Gray  and 
Wife  V.  PuUen  and  Hubble,  970. 

OFFICE. 
See  Ecclesiastical  Law,  V. 


OPEN  POLICY. 


PAYMENT. 


lOlS 


OPEN  POLICY. 
See  Insurance,  Marine,  III. 

ORDER. 

In  Council.  See  Ecclesiastical  Law,  III. 
Protection.     See  Husband  and  Wife, 

OVERCARRIAGE  BY  RAILWAY. 
See  Company,  Railway,  VI. 

OVERT,  MARKET. 
See  Sale, 

PARISH. 

See  Pauper, 

Church.     See  Ecclesiastical  Law,  I.,  II, 

PAROL  EVIDENCE. 
See  Insurance,  Marine,  VIII. 

PARTICULAR  AVERAGE. 
See  Insurance,  Marine,  II. 

PARTNERSHIP. 
See  Dramatic  Literary  Property, 

PAUPER. 

Stat.  9  &  10  Vict,  c,  ^^.  s,  1.  enacts 
that  no  person  shall  be  removed  from 
any  pariah  in  which  he  shall  have  re- 
sided for  the  five  preceding  years!  By 
Stat.  24  &  25  Vict,  c.  55.  s,  1.  **  the 
period  of  three  years  shall  be  subsii- 
luted  for  that  of  five  years  in"  the 
former  Act,  **  and  the  residence  of  a 
])ei'bon  in  any  part  of  a  union  shall  have 
the  same  effect  in  reference  to  the  pro- 
visions of  the  said  section  as  a  residence 
in  any  parish."  Held,  per  Cockburn 
C.  J.  and  IShee  3.,  Crompton  J.  dissen- 
tiente,  that  a  pauper  who,  having  re- 
sided three  years  in  a  parish,  removed 
to  another  parish  iu  the  same  union, 


and  after  residing  there  for  some 
months  became  chargeable,  was  re- 
movable to  the  parish  of  his  settlement. 
The  Queen  v.  The  Inhabitants  of  Great 
Salheld,  377- 

See  Bankrupt,  I. 

PAYMENT. 

See  Covenant  for  Title. 

Of  money  into  Court.     See  Insurance, 
Marine,  XL 

PERFORMANCE  OFCONDITIONS. 
See  Vexatious  Indictments  Act. 

PERSONAL  INJURY. 

To  crew  under  running  down  clause. 
See  Insurance,  Marine,  I. 

PERSONAL  REPRESENTATIVE. 
Action  by.     See  Insurance,  Marine,  I. 

PETITION. 
In  form&  pauperis.     See  Bankrupt,  I. 

PIRACY. 
See  International  Law. 

PLEADING. 
See  Bankrupt,  II.,  III.,  VI. 

POLICE,  COMMISSIONERS  OF. 

A  person  holding  the  licence  of  con- 
ductor of  a  metropolitan  stage  carriage, 
under  stat.  6  &  7  Vict,  c,  86.,  had  been 
convicted  and  fined  three  times  by  jus- 
tices, who  however  did  not  revoke  or 
suspend  his  licence,  as  they  were  em- 
powered to  do  by  sect.  25.  On  his 
applying  for  a  renewal  of  his  licence  in 
the  mode  prescribed  by  that  Act,  the 
Commissioners  of  Police,  under  stat.  13 
&  14  Vict,  c,  7*>  refused  it,  on  the 
ground  of  the  convictions,  but  said  they 
would  grant  it  after  a  month:    Held 
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POLICY. 


PUBLIC  PURPOSES,  &e. 


thst  the]r  were  JQsUfied  in  this  coarse. 
^  parte  Mitckam,  686. 

POLICY. 
See  Imswrance> 

POLLUTION  OF  WATER. 

See  MetropoUs  Local  Management  Act,  I., 
IL,UI.,IV. 

POOR  RATE. 
See  Rate,  Poor. 

PORT  OF  DISCHARGE. 

Divs  in,  how  coonted.    See  Ineurance, 
Marme,  IX. 

POSSESSION  OF  PARISH 
CHURCH. 

See  Ecdesiastieal  Law,  I.,  XL 

POST  HORSE  DUTY. 
See  Town  Police  Clauses  Act. 

PREMIUM. 
See  Insurance,  Marine,  XI. 

PRESUMPTION. 
See  International  Law,  IV. 

PRIVITY  OF  CONTRACT. 
See  3Ioney  Had  and  Received. 

PROCEDURE,  SUMMARY. 
See  BiU  of  Exchange,  I. 

PROTECTION  ORDER. 
See  Husband  and  Wife. 

PUBLIC  HEALTH. 
^t%  Board  of  Health. 


PUBLIC  PURPOSES,  TRUSTEES 
FOR. 

I.  The  UiddU  Letel  Drainsffe  Com- 
missioners were  empowered  and  directed 
by  statute  to  make  a  cut,  and  make  and 
maintain  at  or  near  its  opening  a  sluice 
to  exclnde  the  tidal  waters.  They  were 
trustees  for  a  public  purpose,  and  acting 
without*  reward.  The  sluice  was  pro- 
perly made,  but  owing  to  the  absence  of 
due  care  and  skill  in  the  persons  em- 
ployed bv  them  to  maintain  it,  the  sluice 
burst,  whereby  the  tidal  waters  came  in 
and  flooded  the  neighbouring  lands. 
There  was  no  proof  that  the  Commis- 
sioners had  negligently  or  improperly 
employed  unskilful  or  incompetent 
agents.  Held,  that  the  Commissioners 
were  not  liable  to  an  action  at  the  suit 
of  the  owners  of  the  neighbouring  lands : 
per  Cochbwm  C.  J.  and  MeUor  J.,  dis- 
sentients Blackbmm  J.  See  Coe  ▼. 
Wise,  Clerk  to  the  Middle  Level  Draim- 
age  Commissioners,  440. 

II.  Commissioners  acting  gratuitously 
in  the  discharge  of  a  public  trust  are 
responsible,  in  an  aaion  for  injury 
caused  by  a  breach  of  duty  on  their 
part,  without  shewing  aflirmatively  that 
they  are  possessed  of  funds,  or  the 
means  of  raising 'funds,  to  meet  any 
damages  which  may  be  recovered  against 
them.  OAr*y  and  Wife  v.  The  R^de 
Commissioners,  743. 

PUBLIC  TRUST. 

See  Public  Purposes. 

PURCHASE. 
See  Covenant  for  Title. 

QUALIFIED  COVENANT. 
See  Covenant  for  Title. 

QUARTER  SESSIONS. 

I.  An  indictment  at  Quarter  Sessions 
alleged  that  the  defendants,  contriving 
and  intending  to  defraud  R.  B.  of  his 
money,  unlawfully,  knowingly,  and 
designedly  did  amongst  themselves 
combine,    conspire,    confederate    and 


QUEEN'S  BENCH,  COURT  OF. 


RATE. 
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ajjrree  toj^ether  by  divers  false  preteoces,  1 
against  the  form  of  the  statute  in  that 
case  made  and  provided,  the  said  R,  B. 
of  his  moneys  to  defraud,  against  the 
form  of  the  sutute :  held,  that  the 
Quarter  Sessions  had  jurisdiction  to  try 
this.  Latham  and  others  v.  The  Queen, 
635. 

II.  A  person  convicted  as  a  rogue 
and  vagabond  under  stat.  5  G.  4.  c.  8.3. 
s,  4.,  appealed  to  the  Quarter  Sessions 
under  sect.  14  of  the  Act,  having  given 
notice  of  appeal  to  the  convicting  jus- 
tices as  required  by  that  section.  No 
one  appearing  to  support  the  conviction, 
it  was  quashed.  Held,  that  the  Quarter 
Sessions  were  authorized  by  stat.  12 
&  13  Vict,  c.  45.  *.  5.  to  award  costs 
against  the  person  who  prosecuted  the 
appellant,  and  could  not  award  them 
against  the  convicting  justices.  The 
Queen  v.  Purdey,  QOQ. 

See  also  Contempt  of  Court,     Hirjhway^ 
Diverting  and  Stopping  up,  II. 

QUEEN'S  BENCH,  COURT  OF. 
See  Contempt  of  Court,  I.,  III. 

QUO    WARRANTO. 
See  Ecclesiastical  Law,  V. 

RAILWAY   COMPANY. 
See  Company,  Railway, 

RAILWAY  AND  CANAL  TRAFFIC 
ACT. 

See  Company,  Railway,  I.,  V.,  VI. 

RATE. 

District    See  Board  qf  Health,  IV.,  V., 
VI. 

Highway. 

The  parish  of  A,  contains  several 
hamlets,  all  included  in  the  poor  rate 
for  the  parish,  with  one  set  of  overseers. 
M ,  one  of  these  hamlets  adjoining  the 
parish  of  B.,  had,  so  far  as  living  me- 
mory extends,  been  assessed  to  the  pro- 


perty and  income  tax,  land  tax  and 
assessed  taxes  as  part  of  B.  The  occu- 
piers of  land  in  ^f,  have  at  various  times 
neld  the  offices  of  guardian  of  the  poor, 
overseer,  churchwarden  and  dike-reeve 
for  A.,  and  had  never  held  similar 
offices  in  B,  M,  had  time  out  of  mind 
paid  poor  rates,  church  rates,  sewer 
rates  and  tithes  \jo  A.  So  far  as  living 
memory  and  evidence  of  reputation 
went,  the  occupiers  of  lands  in  M,  had 
always  been  assessed  and  had  contri- 
buted to  the  highway  rates  of  B.,  and 
the  highways  in  M,  had  alwavs  been 
repaired  by  B.  until  1841,  when,  by 
private  arrangement  with  the  surveyors 
of  the  highways  of  B  ,  the  lands  in  M. 
ceased  to  be  assessed  in  that  parish ; 
and  the  highways  in  M,  have  still  been 
repaired  by  the  occupiers  of  lands  in 
AT.  without  any  rate,  the  sanreyore  of 
the  highways  of  B.  expressly  reserving 
to  themselves  the  right  of  assessing  the 
lands  in  M,  to  the  highway  ratea  at  any 
future  time.    Held, 

1.  That  M,  was  assessable  to  the 
highway  rate  for  A,,  there  not  being 
sufficient  evidence  to  warrant  the  con- 
clusion that  M,  was  a  hamlet  repairing 
its  highways  separately. 

2.  That  B.  and  M,  could  not  be 
jointly  indicted  for  the  non-repair  of 
highways  in  M,  Dawson,  appellant. 
The  Surveyor  of  Highwaus  for  the  Parish 
of  WiUoughby  with  Sloothby,  respon- 
dent, 920. 

Poor. 

I.  A  cotton    mill,    owing    to   de- 

{)ression  in  the  cotton  trade,  was  no 
onger  worked,  but  was  maintained  at 
some  expense  as  a  factory,  with  its 
machinery  in  a  fit  state  for  working 
when  the  trade  should  revive.  Held 
that  the  occupiers  were  rateable  for  the 
mill,  and  that  the  rate  should  be  made 
upon  its  annual  value  as  a  storehouse 
for  the  machinery  in  it,  and  not  opon  an 
estimate  of  the  rent  which  might  fairly 
be  expected  for  it,  if  let  for  a  reasonable 
term  of  years,  with  the  prospect  of 
improvement  in  value  Staley  and 
another,  appellants,  The  Overseers  of 
the  Townshtp  of  Castletan,  respondent!, 
505. 

II.  In  assessing  land  to  the  poor 
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nte  the  owner  and  occupier  is  entitled 
under  sUt.  6  &  7  ^V-  4.  c.  96.  s,  1.,  to 
have  deductions  made  from  the  j^ross 
rateable  value  of  his  property  (1)  in  res- 
pect of  the  general  sewers  tax  imposed 
by  the  Court  of  the  Commission  of 
Sewers,  under  stat.  4^6  Vict,  c.  45. ; 
(2)  in  respect  of  the  amount  at  wbich 
he  is  rated  by  the  Court  of  the  Com- 
mission of  Sewers  for  the  maintenance 
and  cleansing  of  the  sewers  and  works 
in  ft  Level  by  which  the  rated  lands  are 
benefited ;  (3)  in  respect  of  the  average 
ram  annually  expended  by  him  in  the 
maintenance  and  repairs  of  a  sluice  or 
floodgate  and  gote,  under  the  jurisdic- 
tion of  the  Commissioners,  and  on  his 
lands,  by  which  his  lands  alone  are 
benefited,  and  which  works  are  neces^ 
sary  to  maintain  the  lands  in  a  state  to 
command  their  rent ;  (4)  in  respect  of 
the  sum  annually  expended  by  him  in 
the  maintenance  and  repairs  of  a  sea 
vnUl  wbich  the  owners  of  lands  fronting 
a  navigable  river  were  bound  to  keep  up 
under  a  presentment  made  at  a  Court 
of  Sewers,  and  the  maintenance  of 
which  wall  was  necessary  to  protect  his 
lands:  as  all  the  above  are  tenant's  and 
not  landlord's  taxes:  Cockbvm  C. 
J.  dabitante  about  the  third  head  and 
MeUar  J.  about  the  two  last.  The 
QHeem  v.  Hall  Dare,  785. 

RATinCATIOX. 
See  International  Law,  TV. 

RECOGNIZANCE. 
See  Vexatious  Indictments  Act, 


RECOVERIES. 
Sec  l^iaes  and  Recoveries. 

RECTOR.  LAY. 
See  Ecclesiastical  Law,  II. 

REDUCTION  OF  DAMAGES. 
Sec  Appeal,     Charter-party, 

REGULA  GENERALIS,  ^21. 


REGISTRAR. 

Adjudication  by.     See  Bankrupt^  I. 

REGISTRATION. 
See  Copyright  of  Designs. 

RELATION, 
See  Bankrupt,  I. 

RELEASE. 
SeeBaJiAni;jf,  II.,  IIL,  V. 

RELOADLVG,  CONSTRUCTIVE 
See  Insurance,  Marine,  V. 

REMOVABILITY. 
See  Pauper. 

RENEWAL  OF  LICENCE. 
See  Police,  Commissioners  of, 

REPAIR  OF  HIGHWAY. 

See  Highway,  repair  of.    Company,  Rai 
way,  II. 

RESIDENCE  IN  UNION. 
See  Pauper, 

REVERSIONER,  LIABILIT\'  OF 
See  Nuisance, 

ROAD,  TURNPIKE. 
See  Highway,  Repair  of, 

ROGUE  AND  VAGABOND. 
See  Quarter  Sessions,  II. 

RULE  TO  REDUCE  DAMAGEts 
See  Appeal. 


RUNNING  DOWN  CLAUSE. 


SESSIONS,  QUARtER,       1019' 


RUXNING  DOWN  CLAUSE. 

Sec  Insurance,  Murine,  I. 

SALE. 

I.  A  8a1e  by  sample  is  not  entitled 
to  the  privileges  of  a  sale  in  market 
overt  Crane  v.  The  London  Dock  Com- 
pany,  313. 

n.  Qiuere,  whether  a  purchase  of 
jfoods  made  in  a  market,  by  a  shop- 
keeper, of  jroods  brought  to  his  shop 
is  so  entitled  ?  Id, 

Bill  of.     See  Bankrupt,  L 

SALMON  FISHERY. 

See  Fishery,  Salmon, 

SAMPLE. 
See  Sale,  I. 

SEAL  OF  LOCAL  BOARD  OF 
HEALTH. 

See  Board  of  Health,  IV. 

SEAWORTHINESS. 
See  Insurance,  Marine,  VIII.,  XL 

SEA  WALL. 
See  Rate,  Poor,  II. 

SEIZURE. 
See  Bankrupt^  I. 

SEQUESTRATION. 
See  Bankrupt,  VII. 

SERVANT. 
See  Master  and  Servant. 

SERVICE. 
See  Articled  Clerk, 


SESSIONS,  QUARTER. 

See  Ctmtempt  of  Court,  III.     Quarter 
Sessions, 


SEVERAL  COUNTS. 
See  Indictment, 

SEWER. 
See  Board  of  HeaUh,  I.,  III. 

SEWERS  TAX. 
See  Rate,  Poor,  IL 

SHIP,  DECLARATION  OF. 
See  Insurance,  Marine,  VIII.,  X. 

SHOP. 
See  Sale,  IL 

SLANDER. 

Declaration  by  husband  and  wife, 
alleging  that  she  was  a  member  of  a 
sect  of  Protestant  Dissenters,  and  also 
a  member  of  one  of  the  private  societies 
of  that  sect,  and  that  tne  sect  and  its 
Societies  are  subject  to  rules  and  regu- 
lations, and  the  members  of  the  sect 
and  its  Societies  are  subject  to  rules 
and  regulations,  and  under  the  controul 
and  authority  of  the  Societies  and  of 
their  leaders  with  respect  to  the  moral 
and  religious  conduct  of  the  members, 
and  their  being  allowed  to  be  and  con- 
tinue members  ;  and  by  the  rules  and 
regulations  a  member  of  one  Society  in 
the  sect  cannot  become  a  member  of 
another  Society  in  the  sect  unless  the 
leaders  or  elders  of  the  first  certify  that 
the  member  is  morallv  and  otherwise 
fit  to  be  a  member,  ana  that,  by  reason 
of  words  spoken  of  the  wife  imputing 
want  of  chatttity  to  her,  she  was  not 
allowed  to  continue  a  member  of  the 
Society,  and  the  leaders  or  elders  re* 
fused  to  certify  that  she  was  morally  or 
otherwise  fit  to  be  a  member  of  the 
sect,  &c.,  and  she  was  not  allowed  to . 
become  a  member  of  the  Society  in  L,, ' 
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SPECIAL. 


SUPERFLUOUS  LANDS. 


and  was  prevented  from  attending  re- 
ligious worship,  and  she  became  injured 
in  her  ftood  name  and  reputation,  and 
sick  and  greatly  distressed  in  body  and 
mind.  On  demurrer:  held,  that  the 
special  damage  alleged  was  not  suflfi- 
aent  to  make  the  words  actionable. 
Roberts  tmd  Wife  v.  Roberts,  3S4. 


SPECIAL. 

Damage.    See  Slander, 

Memorandam.    See  Insurance,  Marine, 
VIIL,X. 

STATUTORY  OBLIGATION. 
See  ObUgatum,  Statutory. 

STEAMER. 
See  Insurance,  Marine,  II. 

STIPULATION. 
SeeLeoje. 

STOPPING  UP  HIGHWAY. 
See  Highway^  diverting,  fyc, 

STOREHOUSE. 
See  Rate,  Poor,  I. 

STREAM. 
See  Board  (^Health,  I.,  TIT. 

STREET. 
See  Board  qf  HeaUh,  IL 

SUMMARY. 

Conviction.    See  Justices  of  the  Peace, 
Jurisdiction  qf. 

Procedure.    See  Bill  qf  Exchange,  I. 

SUMMONS,  WANT  OF. 
See  Justices  f^  the  Peace,  Jurisdiction  qf. 


SUPERFLUOUS  LANDS. 

See  Lands  Clauses  Consolidation 
Act,  IV. 


SUPER  VISUM  CORPORIS. 
See  Coroner,  III. 

SURETY. 
See  Bankrupt,  1.,  V.,  VI. 

TAXES, 
landlord's.    See  Rate,  Poor,  II. 
Tenant's.    See  Rate,  Poor,  II. 

TEAM  WORK. 
See  Lease. 

TENANCY  FROM  YEAR  TO 
YEAR. 

A  tenancy  from  year  to  year  is  not,  at 
least  for  the  purpose  of  an  action  for  a 
nuisance,  to  be  treated  as  a  continuous 
tenancy,  but  as  recommencing  every 
year.     Gandg  and  Wife  v.  Jubber,  78. 

TITLE,  COVENANT  FOR. 
See  Covenant. 

TOWT^'S. 

Improvement  Clauses  Act,  1847. 

The  Towns  Improvement  ClauKes 
Act,  1847,  10  &  11  Vict,  c,  34.  5.  52., 
imposes  on  the  Commissioners  under 
that  Act  an  obligation  to  place  fences 
on  the  footways  for  the  protection  oi 
foot  passengers.  0Ar6y  and  Wjfe  v. 
The  Ryde  Commissioners,  743. 

Police  Clauses  Act 

A  person  using  a  hackney  carriage 
plying  for  hire  in  a  town  is  not  ex- 
empted from  the  obligation  of  taking 
out  a  licence  under  The  Town  Police 


TRENCH  ACROSS  HIGHWAY. 


VERDICT. 
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Clauses  Act,  1847,  10  &  11  VicL  c,  89., 
on  the  ground  that  he  has  already  paid 
post  horse  duty  to  the  Commissioners 
of  Inland  Revenue.  Buckle,  appellant, 
Wrightson^  respondent,  854. 

TRENCH  ACROSS  HIGHWAY. 
See  Metropolis  Local  Management  Act,V^ 

TRUST/ PUBLIC. 
See  Public  Purposes,  Trustees  for, 

TURNPIKE  ROAD. 
See  Highway,  Repair  of, 

UNCHASTITY. 
See  Slander, 

UNDERLEASE. 

See  Interrogatories, 

UNION,  RESIDENCE  IN. 
See  Pauper, 

UNREASONABLE   CONDITION. 

See  Bankrupt,  V.     Company,  Rail^ 
way,  V.  VI. 

UNSEAWORTHINESS; 
See  Insurance,  Marine,  VIII.,  XI. 

VAGRANT. 
See  Evidence,    Quarter  Sessions,  II. 

VALUED  POLICY. 
See  Insurance^  Marine,  III. 

VENDOR, 

See  Covenant  for  Title.    Fines  and 
Recoveries, 

VENUE,  ABUSE  OF  CHANGING. 

Where  a  party  at  whose  instance  the 
VOL.  V.  3  u 


venue  has  been  changed  abuses  his  posi- 
tion by  retaining  counsel  in  such  a 
manner  as  to  deprive  his  adversary  of 
the  means  of  procuring  counsel,  the 
Court  or  a  Judge  will  interfere.  Curtis 
V.  Lewis,  568. 

VERDICT. 
See  Indictment. 

VEXATIOUS. 

Defence.    See  Highway,  Repair  of 

Indictments  Act. 

By  Stat.  22  &  23  Vict.  c.  17-  s.  1.,  no 
bill  of  indictment  for  conspiracy,  among 
other  offences,  shall  be  presented  to  or 
found  by  any  grand  jury  unless  the 
prosecutor  or  other  person  presenting 
such  indictment  has  been  bound  by 
recognizance  to  prosecute  or  give  evi- 
dence against  the  person  accused,  or 
unless  the  person  accused  has  been 
committed  to  or  detained  in  custody,  or 
has  been  bound  by  recognizance  to 
appear  to  answer  to  an  indictment  to  be 
preferred  against  him  for  such  offence, 
or  unless  such  indictment  for  such 
offence  be  preferred  by  the  direction  or 
with  the  consent  in  writing  of  a  Judge 
or  of  the  Attorney  or  Solicitor  General. 
Three  defendants  were  severally  bound 
by  recognizance  to  appear  at  the  next 
Session  of  the  Central  Criminal  Court, 
and  there  surrender  themselves,  and 
plead  to  such  indictment  as  might  be 
found  against  them  for  or  in  respect  of 
the  charge  of  conspiracy  to  cheat  and 
defraud.  The  prosecutors  were  also 
bound  over  to  appear  at  such  next 
Session,  and  to  prefer  or  cause  to  be 
preferred  a  bill  of  indictment  against 
the  persons  accused  for  the  offence  of 
conspiracy  to  cheat  and  defraud,  and 
duly  to  prosecute  such  indictment  and 
give  evidence  thereon.  At  the  next 
Session  an  indictment  was  preferred 
and  found,  and  the  defendants  sur- 
rendered; but  in  consequence  of  the 
absence  of  a  material  witness  for  the 
prosecution  the  trial  was  put  off,  and 
the  recognizances  duly  respited  until 
the  next  Session.  Before  the  next  Ses- 
sion the  Solicitor  General  directed  an 

B.  &  «' 
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indictment    for    a   conspiracy    to   be 

? referred  afirainst  a  fourth  defendant 
!.  D. :  and  a  second  indictment 
was  preferred  and  found  against  them 
all,  upon  which  the  original  defend- 
ants appeared,  but  refused  to  plead. 
A  plea  of  not  guilty  was  entered  for 
them,  and  they  were  tried  and  found 
guilty  and  sentenced.  On  a  writ  of 
error:  Held, 

1.  That  it  was  not  necessary  that  the 
indictment  should  aver  that  the  con- 
ditions imposed  by  stat.  22  &  23  Vict, 
c.  17.  s.  1.  had  been  performed,  e.  p., 
that  it  had  been  preferred  by  the  direc- 
tion or  with  the  consent  of  a  Judge  or 
of  the  Attorney  or  Solicitor  General. 

2.  That  the  indictment  was  preferred 
^th  proper  authority,  and  the  recog- 
nizances duly  entered  into,  as  the  charge 
on  which  the  defendants  were  tried  was 
the  same  as  that  to  which  the  recog- 
nizances related;  and  those  recog- 
nizances were  not  exhausted  by  the 
first  indictment  being  preferred  and  the 
defendants  surrendering.  Knowlden  and 
others  t.  The  Qiteen,  532. 

VICAR. 
See  Ecclesiastical  Law,  11. 

VOYAGE  POUCY. 
See  Insurance  Marine,  III. 

WAIVER. 

See  Election.    Justices  qf  the  Peace,  Jur^ 
isdiction  qf. 

WARRANT  OF  JUSTICE  OF  THE 
PEACE. 

See  International  Law,  II.,  HI. 

WARRANTY  OF  SEAWORTHI- 
NESS. 

See  Insurance,  Marine,  VIII. 

WATER,  POLLUTION  OF. 

See  Metropolis  Local  Management  Act, 
I.,  II.,  III.,  IV. 


WATERCOURSE. 
See  Board  qf  Health,  I.,  III. 
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WAY,  RIGHT  OF. 

Trespass  for  breaking  and  enteri 
the  plaintiff's  garden.  The  defenda 
justified  under  two  pleas,  Tiz.,  the  < 
joyment  as  of  right  and  without  intc 
ruption  of  a  way  over  the  garden  i 
twenty  years  and  forty  years  respective 
before  the  suit.  At  the  trial  it  appear 
that  the  plaintiff  was  tenant  to  IV. 
of  the  garden,  and  the  defendant  w 
owner  of  premises  comprising  a  cotta, 
and  yard,  which  had  formerly  been  ps 
of  the  estates  of  the  L.  family,  with 
privy  in  the  yard  abutting  upon  tl 
garden,  which  privy  had  stood  there  1 
sixty  years.  J.  L.,  who  died  in  181 
was  owner  of  the  garden  and  the  pi 
mises  belonging  to  the  defendant,  ai 
devised  certain  of  his  estates,  indudii 
those  premises,  to  H.  L.  in  trust  to  se 
H.  L.  sold  various  lots,  and  in  1812  I 
became  the  purchaser  of  a  lot  which  i 
eluded  those  premises.  In  1821  } 
built  the  cottage,  and  on  his  death 
1849  the  premises  devolved  to  the  d 
fendant  in  right  of  his  wife,  who  w 
heiress  of  W.  In  1823  S.  became  te 
ant  of  the  garden,  and  continued  i 
until  1857.  In  1830  he  walled  i 
stones  against  the  opening  of  the  prii 
into  the  garden,  and  W.  knocked  the 
down.  S.  complained  of  that  act  to  1 
L.,  who  went  with  his  agent  to  look 
the  place,  and  meet  there  S.  and  I 
Declarations  of  JV.  and  H,  L.  on  th 
occasion  were  admitted  in  evidence  aft 
objection  by  the  plaintiff.  A  low  ws 
was  accordingly  built  round  and  a  loo: 
flagstone  put  at  the  top  so  as  to  form 
cesspool,  and  the  privy  was  cleaned  oi 
through  the  garden  until  about  185: 
Under  the  will  of  J,  L.  the  garden  can 
to  W,  L,  on  his  attaining  the  age  < 
twenty-one  years,  in  1817.  After  tl 
declarations  were  given  in  evidence, 
appeared  that  if.  L,  was  trustee  of  FF.  i 
during  his  minority,  and  subsequentl 
by  his  request  received  his  rents.  I 
October,  1861,  the  tenant  of  thegardei 
by  direction  of  W.  L.,  built  a  wall  I 
prevent  the  defendant  going  through  i 
A  correspondence  between  the  attorney 
for  the  defendant  and  W.  L.,  in  whic 
there  was  a  negotiation  as  to  a  referenc 
of  the  matter  to  arbitration,  began  o 


WAY,  RIGHT  OF. 


WEIGHING  MACHINE.     1023 


the  28th  December  of  that  year,  and 
continued  until  the  13th  February,  1862. 
llie  trespass  for  which  the  action  was 
brought  was  committed  on  the  3rd  Feb- 
ruary, 1863  ;  and  the  writ  issued  on  the 
following  day.  The  Judge  left  to  the 
jury  the  question  whether  the  defendant 
had  submitted  to  or  acquiesced  in  the 
interruption  for  one  year  within  the 
meaning  of  stat.  2  &  3  FK.  4.  c.  71.  «•  4., 
and  they  said  that  he  had  not,  and  found 
for  him  on  both  pleas.  Held,  per 
Crompton,  Blackburn  and  Mellor  J  J., 

1.  That  the  question  was  properly 
left  to  the  jury,  as  an  interruption  might 
be  shewn  to  have  been  not  submitted  to 
or  acquiesced  in,  within  the  meaning  of 
Stat.  2  &  3  FT.  4.  c.  71.  #.  4.,  though 
no  suit  or  action  had  been  brought. 

2.  That  the  declaration  of  fV.  was 
admissible  as  explanatory  of  acts  about 
to  be  done  by  him,  shewing  the  nature 
of  the  enjoyment  of  the  .way. 

3.  Semhle,  per  Crompion  and  Blackburn 
JJ.,  that,  even  taking  H.  X.  as  a  stran- 
ger to  the  estate  at  the  time  of  the  con- 
versation between  him  and  5.  and  fV,, 
his  declaration  was  admissible  as  part 
of  the  conversation.  Bennison  v.  Cart- 
wrigktf  1. 


WEIGHING  MACHINE. 

A  weighing  machine  which  has  be- 
come out  of  order  so  as  to  weigh  un- 
truly is  an  incorrect  weighing  machine 
within  Stat.  5  &  6  fT.  4.  c.  63.  s,  28.. 
although  by  makiug  an  allowance  for 
the  error  the  weight  of  articles  could  be 
ascertained  truly  by  it :  aliter^  where  a 
machine  from  its  construction  requires 
to  be  adjusted  before  it  can  be  used  at 
all.  Tke  Great  Western  Railway  Ccm- 
pony,  appellants,  BaUie^  respondent* 
928. 


WIFE. 

See   Husband    and    W\fe. 
Slander. 


Evidence. 


WITNESS,  COMPETENCY  OF. 
See  Evidence. 


YEAR    TO    YEAR,    TENANCY 
FOR. 

See  Tenancy  from  Year  to  Year, 


THB    BNO. 


RATHER  AXm  HODGBS,  PRIXTSRS,  FETTER  LANE,  FLEET  STREET,  E.C, 
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